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DE }OISIONS 


RELATI NG TO . 


THE ‘PUBLIC LANDS. 


SALINE : LANDS-SECTION 3, ACT OF JUNE 21, 1898. 
TeRRIZORY ¢ OF _Ninw: Muxico. 


= F ‘The grant to the Territory of New Mexico, for the benefit of its aaisensie by | 


section 8 of the act of June 21, 1898, of “‘ all saline lands in said Territory, et 


includes only such lands as contain common ‘salt. (sodium chloride), in its 
. . various forms of existence or Sepoeyl and in commer ca valuable quan-_ 
: tities. i re 


| “Acting: Seoretary oe to ‘the Obamiene of the Coneral band 
(FLL.C). 4 O fice, Suily 10, 1906. oo _ , AEs H. B.) 


Scpterber 9, 1902, the Territory of New vee filed iat (No. 3, 
. University) ma Se one under section 8 of the act of June 21, 1898 
(30 Stat., 484), of certain lands therein described, embracing 9 493. 61 
ACTES, and which, in an ap Poe affidavit by thé selecting agent for 
the Territory, were stated to be “ essentially. saline” lands. . | 
_ Thereafter, including an additional showing on. behalf of the Terri- 


_. tory, a joint examination in the field and report thereof by two 


_ agents of your office; and a protest by the Milner Mines Development 


~ Company as claimant of certain of the selected lands’ (by. it alleged 


_- to be chiefly valuable for deposits of gypsum) under divers placer » 
locations, such proceedings were had as resulted in a hearing, June 


. 18 and 14, 1904, before the United States Court Commissioner for ; 


a the third iudicial district, New “Mexico, at which appearance was _ : 
made and testimony submitted on behalf of the Territory and the. 
oa Government, certain of the testimony apparently having been sub- 


| ” Caras on behalf of the protestant company, by leave of your office. 


‘Shortly. thereafter the President of the Board of Regénts of itis a 


ae ‘University of New: Mexico, appearing as a representative of the Ter- . : 


- ‘Titory, filed in the local office, Las Cruces, an application, for leave, - 


and for sixty days further time within which, to present additional : 


: evidence on behalf of: the Territory, the application being accom-_ 
<2 — by his affidavit in which he averred, in substance and effect, 


- 580—von 35—06 ML nee, Le 
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hint the first iaronnaon, the | Board had in cored to the lands in| 
question “ was something more than. four years ago,” from. the: then — 
President: of the University, “who miade an extended and careful 


examination of these lands and others ” and upon whose. representa- a 


~ tions the, selections were made, .at the expense of the Board; that 
 affiant had expected to have made, by the former in’ company with 


| | ‘the present President of the University, a further examination of the - 


lands in question and submit the result at the hearing, but was dis- 
appointed by reason of the inability of the former President to visit 
the land at all and ‘the illness of the present President, and the former 
had no record of the details of his previous examination; that in 
affiant’s opinion the interests of the Territory and of the Usiventy | 
vequired, and it was the intention to have immediately made, a full 


and detailed examination,. similar to the former,. which, ineloune i os : 


- field notes and laboratory work, he was informed and believed would _ 
-consume-a number of weeks; and that he: was unable so to foresee — 


the results of the pr oposed examination as to be able to state the facts . - | 


to which the examiners would testify, but confidently expected to. 
_ show by their evidence, in great detail, that all the lands in question — 


-..,. are saline in character within the meaning of the granting act. . The. x: 
. application and affidavit were forwarded by the local officers to your 


office for instructions. Your office denied the application, August. 


> 96, 1904, stating that-it did not appear to be based-upon the ground 


of newly-discovered evidence, but that the proposed ppidenica! would — 

be merely cumulative, and that the remedy of a party who is not 

- ready for trial is by way of a, motion for cae ni which was not | 

made 1 in this case. . i 
October 13, 1904, the local oficers.: upon a | brief review of. thie 

earlier iseiclation and citing the Century Dictionary definitions of 


“salt” and “ saline” and the Departments s expression in the case of — 


The State of Alabama (21 L. D., 320). commencing at the foot of - 


a page 321, held that ‘by the term cw saline lands,” etiployed | in the act- > 
- of 1898, is meant those lands chiefly valuable for deposits of chloride - _ 
of Bedi: or common. salt, and found in substance that the evidence 


adduced at the hearing failed te establish the existence in the selected 
lands of deposits of such salt in sufficient quantities to render them 

| chiefly valuable therefor, but that the evidence established the exist- 
ence of. large deposits of gypsum, with chloride of sodium in con- — 


| junction ; and they recommended that the selection. list be canceled. a 
The Territory appealed to your office, where by decision of Jan-.— . 
uary. 18, 1905, the findings | and conclusions of the local. officers were 


cistained: In the course of the decision your office reviewed at some: 
— length -the various acts of Congress containing provisions with 


~ respect to salt springs” and “ salines” and, in that connection, the 
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departmental decisions in which the restrictions imposed in regard to - 
' those substances are considered, in contrast with those decisions — 


| _ which hold lands chiefly valuable for gypsum, alkaline deposits, car- 


- : bonates of sodium, and kindred substances subject. to appropriation’ " 
a under the mining laws.’ The selection list’ was held for cancellation. 


The. Territory has appealed. to the Department, and. contends, in’ 
substance, that. your office erred in holding that the grant of “saline 
lands” by the act of 1898 includes only lands upon which chloride 


ef sodium is found and which are chiefly valuable therefor, and in ” 


refusing to grant the application of the Territory for an oppor-. 

tunity.to present. further evidence as set. out in the above mentioned 
= affidavit. | . 3 oS? oF ae 

As first above stated, the eaeennne in question were made arraiene 

~ to the third section of the act of 1898, whereby there was granted to . 

‘the Territory, for the establishment and. benefit of its | University, ; 


in addition to certain other lands— | 


o - sixty-five thousand acres of non-mineral, unapproprited and anoceinica: aie a 
land, to be ‘selected and. located, as hereinafter Bae together with all - 


ae saline lands in said Territory. Ae eS : ¥ 


“Tt is to. be notéd,” say. counsel , for the Territory i in fhe aa co 


accompanying the appeal. “that this. phrase, ‘ saline lands, makes its 
. _. first appearance in the legislation of Congress in the act of 1898, 
donating Jands to the Territory of New Mexico.” - Urging: that “it. 


ae ought not to be doubted that Congress. was leg gislating in view of the . = 


- physical cond itions. existing in New Mexico, where, as 1s well known, : 
~ especially to the scientific world, there exist ‘many. saline deposits of 


~~ greatly varied and diversified character, embracing: many other — 
| kinds than chloride of. sodium, some of which can reasonably.be  - 
os expected to have much cow value than common table salt, a counsel 


add: 


_, whe line of argument by which the General and Office Becks . sapere: its 
decision as to the meaning of “saline lands ” is that: earlier -acts of Congress 
referred to “salt-springs > in. donations. to ‘Indiana, Illinois: and Alabama, and 
it is assumed. that that earlier language meant only chloride .of sodium, ‘and, 


. . therefore, when different language - is used in the act of 1898, it must-be held 


that. that. differ ent language means the same thing as the’ language contained in 
the earlier acts. We submit that there. is no good foundation | for this con- 
clusion. : | | 


Even if it be. ere as urge, that thos me meats of « salt 


“springs did not include mineral springs containing other salts than 
-. chloride of sodium, it does not oe that we Should restrict. the 
. meaning’ of so ‘broad a phrase as ‘saline lands’ to lands containing: 


| only chloride of sodium.” In this connection counsel cite an expres- 


sion by the Department i in the case of Southwestern Mining Company | 
(14. L. D., 597, 603), “that all mineral springs, salt springs, salt 


| - beds and salt rock, are covered ny the general term ‘ salines. nee 
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The statement by eons that. the nine ae lands” ‘makes | 


- its first appearance in the act of 1898 is not essentially correct. The 
act of January 12, 1877 (19 Stat., 221), entitled “An act providing ea 


for the sale of saline lands,” Hinds it the duty of the register and _ 


receiver of each land office to take testimony i in reference to such lands 
within their district as should appear to be “saline in character” 
and of the Commissioner of the General Land Office to offer for sale 


by public auction, etc., such lands as he should find, from the testi a 
mony so taken, to be “ ere and incapable of being purchased under 


any of the laws of the United States relative to the public domain,” 
with the proviso that those enactments should not apply to any State - 
or Territory which had not had a “ grant. of salines, by act. of Gon- - 


_ gress,” nor to any State having “ such a grant” which had not. been | a ; : 
satisfied and whose right of alecuon ercder had not expired oo 


| by efflux of time. In the title, therefore, the identical phrase appears, 


and in the body of the act its full equivalent is employed. ‘The pro-. ae 


-viso plainly discloses that within the contemplation of the act the. 


oo ~ galine lands thus to be offered for sale were such. as should be found Se 


to be of the same-character as those embraced in the grants thereto: | 


fore made to certain States and Territories, and was ndded as a pr gee 


caution against a total or partial defeat of existing or. future a 


of that character: ’ — 
With the exception of the et of Mach 3,.1829 (4 Stat, 364), whi ch. oe 


authorized the President “ to cause the reserved salt springs and con-.. 


tiguous lands, in the State of Missouri, . . . to be exposed to 


gale,” the act. of 1877. was the first to make provision for the general 2 
- disposition, and marked | ‘the departure - from the Sorecnenent's: policy 

of reservation from sale, of lands containing salt, springs and de- a 
‘posits. This was fully considered and discussed, and the grants to - 


. States of lands containing ‘ “salt springs ” mentioned in that con- 


nection, by the peptone Court in the case. of Morton EOP Nebraska ee 


(21 Wall. 660). 


Many gach grants had been ne prior to the passage. of the act. of = 
1877. The act.of April 30, 1802 (2 Stat., 173), providing for the | 


admission of Ohio to the Union granted _ the State certain desig- se 


nated “ salt springs s.” The acts of April 19, 1816 (3 Stat., 289), 
providing for the admission of Indiana, and March 2, 1819 (Id., 
| 489), for the admission of Alabama, granted in each case “ all salt 


springs within the said territory,” together with the lands “ deemed. 


“necessary and proper for working the said salt’ springs.” By the act 


& POL April 18, 1818 (7d., 428), under’ which Illinois was admitted,.“ all — a oa 


galt springs within such State ” were granted for its use. And wader. 


the acts providing for the admission “of Missouri (d., d. 545), Arkan- an oot 
sas” be Stat. » 38), re (ia. ae Towa and Florida, oes es 


teas 
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Poa Wien (o ia 56), Minnesota (iL iia 166), ascis- (ld. 


~ not pxteeding twelve in number, with six sections 


— 269), Oregon (Zd., 383), Nebraska (18 Stat., 47), and Colorado (18 _ 
| Stat., 474), each of those States received a grant of “all salt springs, | 
” of adjoining or | 
— contiguous land, to be selected within arenas periods, the acts 
containing provisos “that no salt spring,” or “no ‘salt spring or 
land,” wherein private rights had vested ould be so eranted. ) 
The proviso to the act of 1877 considered, it is plain that the 
descriptive terms employed in those various acts were used inter- 
_. changeably. Congress had granted to the eae above mentioned all 
> or a particular number of “salt springs,” generally. including a 
~ certain number of sections of adjoining or ‘contiguous lands, and in | 
_ most cases expressly excepted salt springs, or salt springs and lands, — 


- to which individual rights had attached. It can not be maintatied : 


that in withholding the provisions 7 the act of 1877 from any State | 
or oe. which had not had a “ grant of salines by act of Con- | 
gress” and from-any State having “such a grant.” which had not - 
been satisfied, etc., Congress meant to apply the term “ salines” to — 
any other biaracier. of substance than that which had been made the 
subject of those. grants. 
~The nature of the saline substance which, with the lands containing 


it in whatever form found, was so long reserved from sale is alsp os 


apparent from the association of terms in the act of May 18, 1796 (1. 


7s Stat. , 464), which 1 is the basis. of the rectangular system of ihe public- 


land surveys, whereby every surveyor was required to “ 


note in his 


field. book the. true situation of all mines, salt licks, salt springs and 
mill seats” which should come to his nowledae: and whereby a cel-— 
tain salt spring on the. Sciota river and every other salt spring which 
~ ghould be discovered weie reserved for future disposition by the 


United. States, a reservation continued by later acts. A, salt lick, as 


ee, As well known, is.a spot where the earth is impregnated with common | 


salt, and is licked by the tongues of animals, wild as well as domestic; | 
and as the. licks would thus afford such animals as sought them the: 
salt necessary to their nutrition, so the salt springs would most read- 
ily and easily yield the pioneers of the public domain the same com- 
modity, equally essential to their health and comfort. It was these 
reserved “ salt sprihgs ” 
~ those grants the Proviso to the act of 1877 refers, as above pointed out, — 
by thee use of the term “ salines.” Again, in the act of August. 7, 1882- 

(22 Stat., 349) ,. entitled “An act for the manufacture of salt. in the 


which were granted to the States; and to _— 


- Tndian Terr itory,” Congress authorized the Cherokee Nation to lease bade 


a definite number of the “salines or salt deposits” within its territory F 


with necessary — lands’ and easements: “to. facilitate ‘the ries - 
se manufacture of salt. ‘ ie FS li Ug ed 
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The Rete use. of the terms was recognized and ‘orploved: by 
| the court in Mor ton v. -Nebraska, as it being: sald1 in.the course of | 


- the opinion in that case (p. 674) : 


The. ‘salines in this case were not Tidacti as mines often are, put were $0 
inerusted with salt that they resembled . snow- -covered lakes: i and were conse-. 
quently not Subject HO pre- emption. 


‘The nature and contemplated use of the saben mentioned | in the 


- various statutes was thus suggested by the Department i in the case of at 


The State of Alabama (OT. L. D., 820, 321-2, 323): 


The condition of the country, the lack of means of transportation, and the ae 


- necessities of the pioneers, constrained Congress to reserve and retain for its | 
- own disposal all salt springs and six hundred and forty acres around each 
- spring, for the use and benefit of all the people, in. order that salt might be as 
_ free as air and water, as far as possible. The policy thus inaugurated was 
steadfastly maintained, and: extended to all-the territories successively, :in. the 
acts passed for the sale of public lands therein. a5 a 
OR * ; x. * * % ® 
After J: anuary 1 1837, when steamboats and railroads had increased facilities 
for transportation, it became unprofitable to make salt by boiling salt water ; ; 
and the salt springs of Alabama were not worked, and appar ently were regarded 
of little value. . 


At the time of the passage, St the act of 1877 the etal mining jaw 
‘(May 10, 1872) had been in force nearly five years, and, notwith- 
standing that-common salt belongs to the mineral kingdom, Congress 
thus made special provision for the sale of: lands which were “ saline 
in character.” In the case of Salt, Bluff Placer (7 L. D., 549) the 
Department held that land chiefly valuable for its salt deposits is net: 

_ subject to placer entry, but: that authority for disposal thereof exists _ 
__ only under the provisions of the act of 1877. “After quoting the 2 latter 


i act the Department said (p. 552) : | 
‘It would seem from the language of the statute above: quoted, “ena at the time 2 


of its enactment, Congress: did not consider saline lands as subject to sale and 


entry, or capable : “of being purchased under any of.the (then existing) laws > 


- of the United States relative to the public domain;” and while the passage _ 
of Said act is not expressly, it is virtually, a recognition on the part of Congress 
of the policy of the government theretofore existing, as. shown, touching the 
reservation of saline pia: and’ manifestly shows a purpose to continue the s same. 


7 ‘So, in the case of Southwestern Mining Company, supra, the | 


- Department held that: deposits of rock salt are “saline”’and-not — - 


“subject: to entry under the mining laws. The case involved only 
such a deposit, embraced in . lode mining location ; and the. use of 
the term “mineral. springs,” in the expression in that. decision 


referred to by counsel and hereinabove quoted, has not since been - 


considered by the Department a as rene, had noerencen to anything 


“e | other than brines. 
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| nee thiege’ deacons were rendered Cries nee ine: act: of 7 
- January. 81, 1901: (31 Stat., 745), “ extending the mining laws to 
saline lands,” as follows: - te Set 
| That all. unoccupied public lands of the United States containing salt spr ings, | 
or deposits of salt in any form, and chiefly valuable therefor, are hereby — 
declared to. be subject to location and purchase under the provisions of the 


law relating to- placer mining - claims: Provided, That the- same person shall 
hot locate. or enter more than one claim hereunder. 


| Here again the term ‘ ‘saline lands” is employed in the title. as 
embracing, and in the same sense as, the terms “ salt. springs” and 

“ deposits of salt in any form,” used in the body of the act; and in . 
"the body but one substance is mentioned—in the one case, “salt” 
pu ee In. springs ; in: the other, not salts. of ee nature, but 
— “salt.” deposits in any form. — | 7 : 

~The only conclusion which the Department j is: able: to draw from | 
the legislation above reviewed, its purposes considered and its related. 


provisions and terms compared, is that. Congress had. in contempla-_ z 
- tion throughout. merely common salt, or chloride of sodium, in its 


various forms of existence or deposit; and that only lands containing 
| commercially valuable -quantities thereof are available under the | 
grant of “ saline lands” to the Tertitory. | | ie 
From the evidence submitted at the hearing, which has. been ae: 
fully examined, the Department is unable to find that-any of the 
~ selected lands contain valuable quantities of such salt. Aside’ from 
the fact: that the testimony was not directed to definite subdivisions— 
whilst it details the percentages of chloride of sodium resulting from — 


_ analyses of samples taken from portions of the area involved—it i: 
conveys no adequate idea as to quantity and utility. The fair infer- — 


ence to be drawn from that testimony is that the lands, or some of 
them, contain. deposits of gypsum of greater extent ad value, and 
as well, perhaps, certain of the chemical salts, and that where chloride 
of ne is: found it is in conjunction with the other substances. 
pa Si denying. the application-on behalf. of the Territory for addi- 
tional time and for leave to submit further evidence, after the close 
‘of the hearing, at which no motion for continuance was presented, 
— your office . comin ited. no error... However, since the pending appeal 
was taken, counsel have filed in the Department, for addition to the 
_ record in the case, a detailed report of an examination of the lands 
involved by the former President of the University, including" topo- — 
graphical and geological features, surface indications, analyses: of 
surface samples, ancl classification accordingly. This has been’ con-- 
sidered here. 3 : 
The objections to fie additional showing offered by the ne 
are twofold. th ae first place, the term ° ‘saline”-is extended to 


-_ 
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cover, in the words oe the Saicr of. ie report, “all lands which con- 


_ tain in their soils or in the waters therein the salts of sodium, potas-_ " _ 


slum (including chlorides, carbonates, and sulphates of these, and the — 
other so-called alkaline earths), and the associated gypsum. min- 


 -erals.” As has been shown, there is no justification for the inclu- 


ae of anything except deposits of common salt under the head of 7 


“ saline.” The second objection is, that the. commercial value of the © : 


: - deposits is in no case established. Apparently, the slightest trace . 
of sodium chloride in the soil or water is. ope upon as deter- 
‘mining: the fact that the land which. contains it is “saline” in the 
legal sense of the term. If this extended use were permitted. there | 
is hardly a square mile in the United States west of a 100th merid- | 
~ ian which could not with some justice be claimed as a! « saline,” 

Tt would seem desirable that in every case direct evidence should 


‘be given, first, that the deposit of rock salt or of water carrying salt in 


- solution exists on the land which is claimed as “ saline,” and, second, 
that it should be proven that the bed of rock salt is suliciently thick - 
and pure, or that the brine is sufficiently rich in salt, to malke it of . 
probable commercial value at the present time. _ 3 
The decision of your office is affirmed. | 





r OREST RESERVES—ACT OF JUNE. 4, 1897-SENATE RESOLUTION OF ee 
MARCH 19, 1906. —— 


_ Insrructions. 


- DerarTMENT OF THE Iavrerror, 
General Lanp Orrice, 

| | | Washington, D.@. , July 5, 1906. 

7 eaguitan and Receivers, United States Land Offices, | 

GENTLEMEN : ‘Senate Resolution of March 19, 1906, is as follows: 


ae Resolwed, That the. ‘Secretary of the’ Interior be, and he is hereby, directed | 
to furnish to the Senate, on the first Monday in December, nineteen hundred and 


-~ six, the names of the persons, firms, and corporations who conveyed or relin- — 


- quished to the Government of the United States lands within the Jimits of _ 
Government - forest: reserves, and who duly recorded the same in the proper — 
county prior to the act of March third, nineteen hundred and five, and who - 


had prior to said act failed to select other. public. Jands in lieu of the Jands so 


conveyed or relinquished, or who have failed, through no fault. of their own 


oo to obtain patents to lands selected by them | inl lieu. of lands so conveyed or - 


relinquished, as provided by the act of June fourth, eighteen hundred and. . 
-ninety-seven, and who can not on account of said act of March third, nineteen 
_ hundred and five, make such, selection, and also report the number of acres 80 

conveyed or relinquished. = 7 ae 

That in order to procure. such information the Secretary of the Interior is 


hereby authorized and directed to require all such persons, firms, and corpor a 
Aa tions to file’in the Land Department, within ‘a time to be: by him designated, 2 
a such. proofs of their conveyance or relinquishment as he may prescribe ; and he. . 


is further authorized and. directed to make such further or ders, rules, and resu- 
lations as may be necessary to procure the infogmation . hereby required. . 
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- Parsaant ee he provisions ‘of the above resolution all persons, 


ers and corporations who conveyed lands to the U mited . States “ 


~ Government situate within the limits of established for est. reserves 


= by deeds duly executed, acknowledged, and recorded in the ‘proper = 


. ~~ county. offices prior to. March 8, 1905, with. a: bona fide intention of | 


= ~ thereafter’ selecting other public lands in liew of the land so recon- 


7 veyed or relinquished iinder the provisions of the act of June +, 1897 _ . 


- (30 Stat., 36), and acts amendatory thereof, and who failed to make © 
any. Seleiens in: satisfaction. of the lands by them so. relinquished or 
whose selections under the provisions of the aforesaid act of June4, 
1897, have failed through no fault of the party. making: such relin- on 


- quishment, and who by reason of the approval of the act of Mar ch 3, | 


7 1905, are now ‘prevented from making any selections, are her eby — | 


- directed to file in the office of the Commissioner of the. Gen eral Land 
Office on or before October 1, 1906, an instrument in writing describ- . 


ing the land relinquished to the Government prior to March 8, 1905, 


and - containing representations by the person or corporation who’ 
made the relinquishment, that no selection ‘in lieu-thereof has been 

made, or in case any’ selection was made and the selection has failed. 
want fault of the party making the relinquishment, a reference 
_to the selection or attempted selection, which will enable the Commis- 
sioner of the General. Land Office to readily identify the same upon 


. the records of his office, and that the land included in the relinquish- ae 


ment has not, since the deed of reliquishmeht, was filed for record, 
- been sold or in anywise encumberéd by the person. or cor a ation — 
making the relinquishment to the Government. | 
_. This statement should be addressed to the. Gormunsonde re: tlie 
. General Land Office, should be styled and briefed: “ Statement con-_ 


: _ formable to Seriate Resolution, March 19,. 1906, ee and must’ be 
ee accompanied by the deed of relinguishmentt to the Government of. 


the United States, executed. and recorded prior to March 3, 1905, 
--and an: abstract of title duly authenticated showing that.at the date 


_ the deed of relinquishment was recorded the title to the Jand was in ~~ 


the ‘person or corpor ration making the relinquishment. _ ‘Tf the deed 


“of. relinquishment has been lost or for any reason can not be produced, ~ 


a copy thereof. properly certified by-.the Recorder. of. Deeds: of the » 


ak county in. ‘which.the land is situate will be accepted. 


-" Deeds and abstracts of title will, upon the request of the party ; 


- filing the same, be returned after they have been examined and noted oa 


a by the. Commissioner of the General Land Office. 


; The persons, firms, and corporations interested herein are expressly | 
| hereby notified and warned that while the statements and accom- _ 
 panying: papers herein described may be filed for transmission to 


the General Land Office, 3 in the local land offices, and that while the | 


| data, contained | in : all statements received in the Gener al Land Office 


* 


so 
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a“ 


ata. itine when its incorporation in the report to the Senate. ae) | 
herein. is. practicable, will be included in such report, all responsibility ~ 

~ for the filing of such statements and accompanying papers in the ~ 

- manner herein provided, rests with them, and that they are hereby =" 

~ directed. to meet the peg arereuy herein. made at the earliest date” 
possible. sos - 


If deeds of relinquishments ind accompanying: papers. as. provided. 


_ herein, are filed in your offices, you will immediately transmit them — 
_ to the General Land-Office with special reference to these instructions. — 


Post these instructions in your offices, furnish copies thereof to the 
local postmaster, and county and municipal officers, with the request. _ 
that. they be posted _in their offices if convenient. Furnish copies | 
thereof to the local newspapers as news items, and give such other — 


ar thereto as you may be able without incurring expense. 


» Very respectfully, eo 
— —G.F. Pornocr, eee oimeie 

"Approved, July 5, 1906: mae 2e 
Tus. Ryan, Acting Secretary. 


NORTHERN PACIFIC GRANT—ADJUSTMENT—ACT or MAY 17, 1906, sof 
EATEN ING ACTS OF JULY 1, 1898, AND MARCH Re (1901. 


- 


-Reeurarions. 


DerarrMen. OF THE Lyrextor, _ 
Generat Lanp Orrice, 
oe | _ Washington, D. C., Suly 6, 1906. 
The: act of May 17, 1906 [Public, No. 172], reads as finer 


That the provisions of the act of July first, eighteen bundred and ‘ninety- | 


eight (Thirtieth Statutes, pages five hundred and ninety-seven and six hun- 


dred and twenty), which provided for the adjustment by the Land Department of 
conflicting claims to Jands within the limits of the grant to the.Northern Pacific — 


Railroad Company, ‘and -also. the provisions of the act: of March second, ‘nine-- 
- teen hundred and one, entitled “An act for the relief of settlers under the 
public land laws to lands within the indemnity limits of the grant to the North- 


ern Pacific Railroad Company,” be, and they hereby are, extended to include. 
any bona fide settlement or entry made subsequent to January first, eighteen 


hundred and ninety-eight, and prior to May thirty-first, nineteen hundred and .. | 
five, in- accor dance with the erroneous decision of the Land Depar tment respect- - 
ing the withdrawal on general route of the Northern Pacific Railroad between, ; 
Wallula,. Washington, and Portland, Oregon, where the same has not since — 
“been abandoned: Provided, That all liew selections made under this act shall — 
be confined to lands within the State where the private holdings are situated. : 


Sec.2. That this act shall become effective upon an acceptance thereof by 
the Northern : Pacifie aauiaas Company peing filed with the ere of the 


Interior. 
— With ‘the exception that the lieu selections made under its’ provi- i a 


-.sions are confined to lands within the. State where the relinquished 
z lands are situated, the act extends in terms the peo of ne acts 
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ey -of cae 1, 1898, and March 2 1901, te ineluas any. arene fide settle- mf | 


ment. or entry miadé oe to January.1, 1898, and: prior to May — 


rane 2 331, 1905, -in accordance with the decisions of cee Department respect- oy 


- ; 7 ing lands’ within the withdrawal on. general route under the map of 
August: 13, 1870, for the Northern Pacific Railroad, now ‘Railway, | 


Company, aad the limits on definite location of the company’s branch- — 


line grant near. Wallula, Washington, and those os the. main- a ee 
- grant near Portland, Oregon: | ee 
~The regulations issued under the acts of J ae 1 1898, aud March — 


9g 42,1901, supra, the former on February 14, and June 3, 1899 (28 L. D., = 
108, 470), and the latter on June 15, 1901 (30 I. D., 620), with the | 
7 exception above noted, will be followed in the adjustment of claims. 


—— under the new act... - 


ey respectfully, | ae -ee 
—G. EF. Potnocr, Acting Commissioner. 
-_ Approved, July 6, 1906: 7 ae ae © — 
Tos. ‘Ryan, Acting Seer ah 


. _ WITHDRAWAL OF LANDS IN WAUSAU LAND DISTRICT, WISCONSIN 
— ; ACT OF JUNE 27, 1906. | 


Ixstevori0ns 


| Depanmucen or THE Lwrmnron, 
GENERAL Lanp OFrricr,. 
| | | Washing ae C., July y ?; 1906. 
Register ee Rescive, Wausan, Wisconsin. 
-Gunttemen: By executive order of June 22, 1906, the: President. 
_ withdrew-and suspended from entry, gettloments or other forms of 


_ appropriation’ under the public land laws, for- ths period of ninety i 


days from that date, all of the unappropriated public lands i i the | : 
_ Wausau land district north of township. thirty-three. S | 


This withdrawal was made in aid of Senate Bull 6462, ais, : - 


became the act of June 27, 1906 (Public, No. 304), directing the Sec- 


“ ‘retary of the Interior to cause patents to be issued to the State of © 


~~. Wisconsin “ for not more than twenty. thousand acres of such unap- 
pr opriated, unoccupied, non-mineral public lands of the United | 


a States: north of the township line between townships thirty-three. 


and thirty- four north, fourth principal meridian, as may be selected. _ 


by. and ‘within said State for forestry purposes. ” June 21, 1906, ; 


oY this office, i in eae eaen of said withdrawal and legislation, dit ected a 


you by wire “not to allow any entries, locations, or selections for any — | 
lands in your distr ict situated north of townslp thirty- three, except 
. such selections as may be made by the State.” | 








| cd — > DECISIONS RELATING TO THE PUBLIC LANDS. 
Tn: response to ott Sari anueieneior of Tu une. 93, 1906, asking’ Jor | 
more definite instructions in the premises, I have to advise you that 
. this order embraces all of the lands in your district north of the 
townships mentioned which were not on June 22, 1906, settled upon, 
entered, or otherwise appropriated under the public: land laws, and 
- such other lands as may have been appropriated at that date, but 
- which during the period of ninety days thereafter may have been ; 


_ released from such appropriation. 


‘During the ninety-day period you may receive and’ caupend): all | 


"applications under the public land laws for these lands- without ; 7 
4 requiring a deposit of the usual fees and commissions. ‘Such appli- 
. cations should be held subject to the right of the State to select the 


lands covered. thereby, and if the State fail to select such lands, you — | 
should, after the expiration of the period mentioned; upon the pay-- 
ment of the required fees and commissions, allow the applications | 
thus stispended, if there be no other reason for their’ rejection; but, 
if the State select: any of the lands covered by oy such “application, 
the application should be rejected. “ 
~~ When an application to enter is presented. - a person who sub- 
mits therewith a satisfactory showing of: settlement prior to June 
22, 1906, such application may be allowed, but the State should have 
notice theteot: to the end that it. may, contest such claim, if it. SO > desire. 
Very respectfully, | | 
G. F. Potzocr, Nitag ¢ nee 3 
Approved July %, 1906: Fg Ee Sine fe 
‘Tos. EAN Acting Seoretary. 


‘HOMESTEAD ENTRY-AMENDMENT. TO CONFORM, ‘TO RESURVEY.— . 
| Waa Dovun. 


Where prior to the sibmission of final proot and the issuance of final certificate 
-  upon.a homestead entry, a resurvey of the land is made, the entry should be — 
amended to conform to. such resurvey, and the fact that the local $fficers | 


accepted’ final: proof and issued final certificate. upon the entry without such a 


amendment having been made, will not prevent the Department requiring — 
the entry to be amended to conform to the lines: as established by the resur- 
vey at any time prior to the passing of the full legal title by. the i issuance of - 


= patent. 


“Aeting Secretary Ry yan to the Cine of the General L and a 
eae, . _ | Office, July 10, 1906. e gE OES), 


~ An appedl ne been falco to the Sienisiade on : behalf of ‘Willan a 


Doyle, claiming as transferee of Floyd F. Calhoun, from. your office 


7 - decisions of December 18, 1901, a ae 10, 1905, eee requir-- = o 


DECISIONS | ‘RELATING TO THE PUBLIC LANDS. 7 13 cad 


- ing “that! the ae homestand entry of Calhow: made September ‘ 
22, 1898, be amended to conform to the lines of uabok ee 
ee Fone 1900. 


The entry in question « embraced the N.. 4 SW. 4 , NW. ¢ SE. 4, SW. ay 


| NE. 4, Sec. 17, T. 21'N., RB. 36 W., 5th P. M., Broken Boe Jand-dis- © 


> = er Nebraska, and poration proof was submitted in support - 
» 4 ther eof and final certificate issued thereon July 20, 1901. By. the 
. resurvey it was developed that a ‘portion of the said SW. 4 NE. 4 


: Sec. 17, is embraced in the entry of Jesse C. Crossley, cae by saat | a ‘3 
Si resurvey the portion not.embraced in the entry of Crossley, contain; - 


Ce ing 26.71 acres, is described as lot 6. It was as to this particular tract. 


the amendment of Calhoun’s oy. was Sea by oe allies: letter as 


; - of December 18, 1901. | 


Calhoun after sabriitting cominutation arent aad ohne final : 


fe = certificate sold his interest in the land and the local officers -were — 


hs unable to serve him with notice of the action’ taken. By your office 


~. letter of May 10, 1905, the local officers were directed to notify Cal-.. 
~~ houn or the other parties in interest that no patent could issue on the 
~~ land aS described in. the original entry of Calhoun and that in the 
event no appeal was taken from said decision the correction would be le ae 
made by your office. . _ the te 
Counsel for Doyle contends that Calhoun, by ee of his original Cre oe 


entry made prior to the approval of the plat of resurvey, acquired a 


° vested interest in the land covered thereby and that the Department’ . 


1s now without authority to demand an amendment of the original 
- eritry to conform to the lines of such resurvey. The only question 


‘involved is one touching the claimed vested right of Calhoun. cher 
Tn this connection it is to be. observed that.the approval of the plat ac. 
foe ‘or resurvey was made more than a year prior to the issuance of final 
certificate. It does not appear fromthe record now before the De- 

_. . partment, ‘except inferentially, that the proof: submitted has yet been | 


: acted. upon by your office. 


_..~' Counsel for claimant rely upon the decision of the supreme court z $s. . 
in the case of Cragin v. Powell (128 Us83 691) to sustain their con- 


tention made relative to the lack of authority in the Department to 


aaa disturb vested rights, but nowhere in said decision is to be found any 


dang guage which would bring the rights of Doyle, or his grantor Cal- 


~~ houn, within that class: : The issuance of final certificate by the locil 


officers does not of itself pass the complete equitable title to the land, 


“but their action is subject to review by the Secretary of the Interior. 
~ + This” supervisory power carries. with it the authority, to correct or — 
revise their action if found to be contrary to the proper administra- _ 
tion of the law. . In other words, it remains with the Secretary of tle — 
Interior, acting through the land department, to determine when the 
a, quitable title passes from the government, and the power there vested ao 


a _ : DROISTONS RELATING TO THE PUBLIC LANDS. a 


in him j 1s retained until ae passing of tag full feral title by thei issu- | 
ance of patent. This doctrine was announced by the supreme court — 


| in the eases of Orchard v. Alexander (157 U. S., 372, 383)- -and ee: 7 | 


op Hitchcock (173 U. S., 478). In the case nee cited it was held: 


ae The. Government holds the legal title in trust for him, and. he may ‘not be. - 
dispossessed. of his equitable. rights. without. due. process. of law: Due process | 

“in such. case: implies: ‘uotice and:a. hearing. But. this does not require that the.. 
hearing must be in. the courts or forbid an. inquiry and. determination in the © 
land department.” se Orchard Vv. Alexander, 157 U.. S., 872, 383. 

But what we do affirm: aud reiterate is that power is vested in. the Depart 
ment to. determine all questions of equitable right or title, upon proper notice 
_' to the parties interested, and that the cour ts nrust be resorted to- fea when the 
| legat title has passed froin the goverment. a 


At the time of the approval of the plat of resurvey Galhoas had 
not submitted proof nor received final certificate. The equitable title — 


had not then passed to him. Until then it was clearly within the 
-- power of the land department to require him to correct his entry to ~~ 


conform to the lines of the new plat of survey.. The acceptance of. _ 
‘the proof and issuance of final certificate by the. local officers without | 


requiring such correction, was erroneous, and added nothing to the . _ 


right Calhoun already possessed, which was.purely an inchoate one. 
7 Had the full equitable title passed prior to the approval of the plat 
of resurvey the claim of counsel touching the vested character of the . 
right of Calhoun. would be. recognized. But a naked homestead — 


| eg entry in itself confers no such right as against the government, and. 


until the inchoate right thus secured ripens into a vested equitable = 


one, any errors made ‘touching the same may be corrected by the land. 


~ departinent (Cragin v.. Powell, supra, p. 699; Michigan Land & — - 


Me Lumber Co. v. Rust, 168 U. roe 589, 594, and cases cited). The final - ay. 


certificate is only concluaive evidence. of the equitable title when it has 


‘been issued in strict accordance with law, and this is a ‘question P 


proper for the land department to determine. . The certificate in . 
question could not have been pr operly issued. The amendment asked , 
by your office should, perhaps, have been. made by Calhoun at.the 


time proof was eiered but the fact that it was not so made will not » | 


prevent the Department requiring it at any time prior to tle passing 
of the full legal title by the issuance of patent, and Doyle’s position. 
is‘no better in this respect. than was that of his grantee. The Depart- 
 tInent 1s clearly of opinion the action taken by your office is in accord — 
with the proper administration of the public land law and that at. 
the time the plat of resurvey was approved, Calhoun, not then having 
submitted proof, had no such vested right in the land in question as 
would. defeat: such action. The decision appealed from is therefore 
hereby affirmed. ~ dig a EN Ae eg, OF 


DECISIONS RELATING TO THE PUBLIC ‘TDANDS. | o 15 
FIN AL PROOF—DESERT- LAND ENTRY—CULTIVATION. 


Mary Munro. 


Where it. appears ‘trom the final proof ‘submitted: on a assets: Jand: entry that: a8 
- there has. not been actual tillage of one-eighth - of the land, ‘and ‘it -is ‘not 

. conclusively established. that the climatic and physical conditions are such” 

~~ that crops ‘other than native grass can not be successfully produced thereon, 


‘and the proof fails to show -the quantity of hay per acre. produced fours 
native grass: by” irrigation, or whether it is of merchantable value, the -_ 


7 showing is not such as will justify the land department excusing actual 
cee of one-eighth of the land and accepting the pioee as sufficient. | 


Acting g Secretary Ryan to the Commissioner of the General Land 


= (F.L. G.) «Office, July 18,1906. = (EELB) 


By den of J uly 17, 1905, you rejected the final proof submitted . 


“by Mary Munro, September 14, 1904, upon her desert-land entry, 


made esa: 21, 1900, a the WW. 4 SW. 4, Sec. 99, the S..4 NE. | 


4 SW. 4 NE. 4, and NE. 4+ NW. §, ae 28, T. 2 N., R. oT E., “Miles 
2. Oity, Montana, embracing eee hundred and twenty acres, and? re- 


~ quired. her to make supplemental. proof. showing that one- -eighth ae 


: . -the land embr aced’in her ony has. been cultivated by tillage of the 
--. soil which may include hay “ raised from domestic grass.’ | 


‘The ‘proof shows that claimant has a water right to ten cubic feet 


of water from a tributary of Beaver Creek; that she has conducted 


water upon the land by means of dams’ and ditches, the main canal | 


being four or five feet wide and eighteen inches deep, with laterals — 


* upon. the different subdivisions equaling in value three dollars per. ae 


acre; and that water has been. distributed through such ditches on - 


ac legal subdivision for two seasons during ae months of March, 


April, and May, sufficient to flood the land.. For two seasons the 


|. water was not obtainable on account of drouth. “It is also: shown: a . 
that about one hundred acres of the land has been reclaimed, and ~ 


for the two seasons when. the land was irrigated claimant culti-. 7 


vated about ten acres ‘in corn ‘and vegetables ad raised a paying 3%." 


PHRMA, oor hte 


crop of hay. 


Your. office ey claimant to show that the hay was maiced: | 


from domestic grass upon a sufficient number of acres, which, added - 
to the ten: acres cultivated in corn and vegetables, would _ 


one-eighth of the entire area of the entry. This was required as 
‘compliance with that provision of the amendatory: act of March . a 


1891 (26 Stat., 1095), “that proof be Se pees of the eulti- 
.Wation of one- ‘eighth of the land.” 


‘Claimant. eps from your decision upon the seciad thait the | 


| raising of a crop of hay by irrigation, regardless of the particular’ 


kind, has heretofore béen held sufficient under former decisions of | 


the Department ‘She accompanies her appeal with her. affidavit, . : 
f corroborated: ae three other witnesses, stating that the water supply 


aes oo : DECISIONS RELATING TO “THE PUBLIC ‘LANDS. 


an sontheastann Montana is not ; sufficient ae raising o'hay from ee 


tic grasses; that the storage of water in-the spring from ‘usually dry 
‘streams or water- -ways is necessary to secure ‘sufficient water to pro- | 


duce. a paying crop of. native grasses, such as blue stem or wheat ox 
‘grass, which is the best, paying crop. that can be produced in that 
| country, and does not require as much water aS -SO- called . domestic 


grasses; and that to require the raising of such crops in that country. 


as need a great amount of irrigation would be prohibitory © and | = | 
_ work a great hardship on those who are endeavoring to ome with ae 


the law. 


In transmitting demas appeal the tal eflibers iis mace aise _ 


a very intelligent statement of the conditions existing i in the country 


in which this claim is located, with a view to acquainting your office. “7 : 
with the difficulties that must be encountered by desert-land entry- eae 
_- men in that locality, if the production of crops by actual tillage be 


¥ ‘required. They state that the breaking of the land and seeding it 


_ to alfalfa and other grasses involve an expense that the settler can 
not meet, because such crops do not respond. profitably for two and — ~ 


sometimes three years, and the irrigation of newly-broken — lands — 
_ brings a crop of weeds that has to be worked out; so that the settler _ 
naturally turns to native hay for a crop. Their conclusion is, that 
the promotion and increase by irrigation of the natural growth of. 
the grass found on the land is the most profitable crop, and fur- 


nishes the most practical evidence of reclamation. 


The act of March 3, 1877 (19 Stat., 377), did not require seule: : ae 
tion as a condition to the perfecting” of title to desert-lands. It 


- simply required that water should be conducted upon the land by a 


~ claimant having a right to the use of such water, and provided as 


- that— 


upon ‘making satictactoey proof to the repistee oud receiver. of the Sinnnnen 


of said tract. of land in the manner ‘aforesaid, and upon the payment to the 


receiver of the additional sum of one. dollar per acre, 2 oe OB paren for . 


the same ‘shall ‘be issued to him, 


While proof that, water had Bea Ginducled to. ‘the fend in sufli- a 


‘cient quantity 4o irrigate and reclaim it was deemed such a compli- — 
ance with the act of March 3, 1877, as to entitle the claimant toa 


| : patent, the question. was still to be determined as to what constituted 


satisfactory proof that water in sufficient quantity. had been carried — 
to the land to effect its practical and permanent reclamation. While 


under that act the actual application of the water-to the land and 
. the raising’ of a crop were not a condition to the perfecting of the 7 
_right to a patent, it was proof of that condition, and it was held to. 
be the most satisfactory proof. — (See, George Bane yD 5 L. DB, 120; a we 
pole H. Schick, Ib., 151.) : Mika ees 
It is evident that the provision In the amendatory. act requiring | 


Evoke proof a thé citttyation. of pen of ne ap was. = prompied by. ee os a 
‘this view and was intended to. impose as.a condition to the perfecting == 
2 Of title. actual tillage: as proof of. reclamation. Hence, the. Depart- 0 o 
- anent; in “Instructions” of February 17, 1904. (32 T. D., 456), said 90 
le that it: is. not enough that. the claimant bias an absolute right to suffi- ae 
£ cient: water to.irrigate. the: land and has conducted it to and dis- es 
ae - tributed it upon the land by a system: of canals and’ ditches adequate eo 


_ DECISIONS. RELATING TO ‘THE ‘PUBLIC. LANDS. se anes aoe: 


~ for that, purpose, but he must also show. actual- tillage of one- eighth’ 


) ofthe: land: and that it has been. actually irrigated - for a. sufficient’ ce hee! 


| ~ period of time to demonstrate the ‘Sufficiency of the water supply : and oe 
2 thes effectiveness of the system. es ae 3 | | 


Proof which shows that because of intigation there is on the lana “ a need Bie. es 


i . ~ incre ease. in the. growth of grass,” or that “ grass sufficient to support stock has. : ss re 
ov, been. produced, on all the land,” will not be accepted. as: showing a compliance - 


a with that provision of the amendatory act of 1891 (26 Stat., 1095), * “that pr oof | 


..° be further required of the cultivation of one-eighth of the land.” Actual tillage : : 
rt must: ‘as a-rule be. shown. | “If, however, it be shown, and it must. be made to... 


ts conclusively. so appear, that: because of climatic conditions | crops other: than - 


0 grass can not be successfully produced, or that actual tillage of the soil will. ee 
Vee ~destroy or injure its productive qualities, the actual. production of a. crop of — 


3 as lay of merchantable. value, as a result of actual irrigation, may be accepted as Cr ac 
as sufficient compliance: with the requirement. as to cultivation. 


“The final proof i in this case only states that a « paying crop” of oe 


cee hay has been secured. * No answer is made to the question. in the A ce 
final proof as to the quantity per acre of hay produced by irrigation; = 
- > so that it is impossible for the Department to determine whether the = 
as - conditions’ exist that would: justify it. in accepting the showing ac ge 
-. herein as excusing. actual. tillage of one- -eighth of the Jand, it not 
being shown that the crop of hay secured is of nietchantable value; iy A es 
‘a “Hor. can the general statements.as to the conditions existing inthis .. 
~. locality. be. accepted, as. conclusively establishing such climatic.con- > 


; . ditions that. las other than native STAs. can. ‘not. be successfull ‘y 7 


_ a : : produced.« 


~ Again, it appears fe the final ‘proot that ann one iundted- nee : 


or the. whole amount covered by the. entry have. been reclaimed, ee } 


oe ~ although it is shown by’said proof that only “a small portion « on the ae 
ie northwest side”-is not susceptible of irrigation. eS 
Pole may be that if a further opportunity. were given to. ‘is sient ee 


. . , she might supplement: her former proof by: more definite evidence 


- as to the actual condition of the soil found on the land covered by her. 


4 . entry > with respect to tillable qualities, as well as a more satisfactory 7 — 
showing as to the value of the crops she secured through. irrigation. © 
She should ‘also. show by-legal subdivisions the land she has actually ~~ 


: : ~-reclaimed,. ‘and you are instructed to give her an Soa to a ees 
| - submit such supplemental proof, if she desires. 7 . 


_ The decision of. your office 1 is accordingly modified. os - 
- 680—vor, 35-06 M—2 -_ aoe See He Gees : S ~ a ad 


AB ee DECISIONS RELATING TO THE, PUBLIC LANDS. 


ag CONTESTANT-PREFERENCE RIGHT. 


Goren Townsere v. I ONES, ET AL. 


Where a on b Conteaieint Giaeons failure on ie ate of the ere io com- tis ue 
a ply with law. and also collusion ‘between the. entryman and the first con-. eo 
 testant, and’ the entry. is canceled’ as the result of the first contest, the 

- second contestant is not entitled to a prefer ence right. of entry, notwith-. > 


at standing: he establishes collusion as charged-and the fir st contestant is s held | 
for that reason to. bie: aequired no pe eference. might. . . 


cae Aang Secretary Fie. io ‘the Commissioner a. ve on aoe : . 
fa a L. ay se Office, Tully Us 1906. 4, “APL. W.) 


a Asse 6, 1901, aiadene Jones ade eee oneey: No. 18, for | 2 
- the NW. 3 4; ‘Bec. 29, T.7N., BR. 16 W.. , Elreno, Oklahoma. Territory, Fan 
and August 7, 1901, Bird. Pyle filed his. affidavit of contest against. 


said entry charging that at. was speculative and for the. benefit of a | 


cae another party. cs 
October 8, 1901, Z. a anon filed his affidavit of Sentech malities a 


ate : similar: reharee against said entry and also alleging that. rye oe as 


- contest: was sellusive and fraudulent. Waste & 
A hearing was had, 4) anuary t, 1902, on “Pyle’s. contest. The re Beer ae 


oa Pendant failed to: appear and upon the testimony submitted by. Pyle ne 


-.. the’ local officers recommended the cancellation of her. said entry. - 
: Burton, who had been allowed to participate in the ] hearing as inter- | be 
_. vener, submitted testimony tending to show collusion. Betty een Pyle | 
"and J ones, but the local officers held thereon that Burton, had been 0 


erroneously allowed to intervene and postponed any consideration. : 


of the evidence furnished by him until such time as. it should, be - a 


- properly before them by reason of an attempt. by Pyle to exercise 
his preference right of entry asa successful contestant. . 
“By your office: letter of October. 17, 1903, the entry was. . canceled 


and the. case closed as to Jones, and. it Awvas. firther held that the evi- - ” a 


dence. submitted by Burton showed © collusion’ between Pyle and 


ee Jones and that Burton. was entitled to a preference right of entry. |. — 


From that action Pyle appealed to. the Department on December 8 


4 1903, prior to which date, on November 7, 1903, Burton made appli-_ a 
_. eation to enter the. described land as a. homestead, and on November © 
~ 20, 1908, eight other persons, as townsite occupants | and. claimants ie a 
of the same, with other lands, filed their protest: against the “allow- 
 -anee of an entry upon said tract of land by. any fae other sae ee 
said townsite claimants.” oe - — 
August 3, 1904, the Degman nee roiledoe of said town- a 
site aa. renderer a decision © (not reported) affirming your, said see 
office decision of October 17, 1903. ‘Said departmental decision. was 


. 7 subsequently: recalled and held suspended until further. eens, 3 


"DECISIONS RELATING TO THE PUBLIC. LANDS. oe 


oe doa have heen drawn to the fact that said townsite claim was a 
~ “pending: before your office. > : a | ce 
ea January 22, 1904, notice’ was. . filed oe eine ‘to ae ee Pe, ae 
So proof, ‘and on "March 5, 1904, such proof was submitted without. any oe, oe “: 
_ objection. July 22,1904, the townsite claimants applied for permis-. oe 


sion to'intervene in the case of Burton.and Pyle versus Jones, and on 


-- August 29,1904, the case was remanded to your office for action upon 
ven the application to make townsite entry for said land and. to ee tak 
Tae ee in. said. case: cae 
- By: dopartmantal:] letter: of February 21, 4908, your. office was Pe ~~ 


ps advised. that the. suspension. of: the: said departmental’ decision. ae ie 


was intended to operaté only to prevent. Burton from making entry ie 


ix oe until the. townsite. applicants. could be heard, and’ not to vacate ties? : : is 
es. decision or -reopen the controversy between: Burton and. Pyle. . Your” ee 


a office was further. directed to promulgate the said departmental’ — 


ae decision, but to withhold: action on Burton’s application to enter said ca oo 


< a land, and to. take the necessary action to determine the. respective. : hte 
ak rights thereto of Burton and said townsite applicants. Such action 20 


was accordingly taken, and Pyle having taken no further action, the i -. 


‘— Ae case was closed as.to him. The respective rights of Burton and the © 


townsite claimants were considered in -your ofice: decision of June 30, 9 


ae 1905, wherein it. was held that Burton under the circumistances of ie a a : 
ease had lost no rights and ‘was not debarred from asserting his claim, a ee ee 
-, by reason of his failure to appear and protest when the said townsite hfe oe & 
os Breer was submitted. 2 i se aoe 
eae. hearing was thereupon pedeeed to deemine ee many cons ee 
e eaeet ‘were residing: on the land in question on November 8, 1903, the sub- 


divisions actually occupied, and the improvements then, on fe same. a 


a Such hearing. was had and the record was forwarded by the local ai _ 


WP oe rsk (at Many 


= anuary 29, 1906, your office held that— , 


os ca townsite people have the better claim to. the -land,- being, actual settlers ,*3 fe ee 
Pi. thereon, as. against him [Burton], a subsequent applicant, 7 “ 


ae eye ~The townsite entry. was allowed, and from that action Burton ee ee wae 
“a appealed: to the Department. “Pending consideration. of the. appeal ee 
there was filed, on June 9, 1906, the sworn statement of S.J. Lea, ~ 
con alleging that on November 4, 1905, placer mining: cms were located “ee # 
- . by himself and W. S. Baxter on the SE. 4 and: SW. 4, respectively, 


| of the quarter section. of land in controversy herein, and that the land | ey 


- in said subdivisions is of mineral character, and asking’ permission to. ©. 
oe intervene in the present case to prove their said mineral claims before. vos i 
oa, final decision herein. ‘However, by. the allowance of townsite entry 


-, and patent no injury can result to rights of bona fide mineral claim. 


; oo as ee at se date of the townsite aa Cee 16, act of aes < : om 


ee OS " DUCISIONS “RELATING TO. THE PUBLIO ‘LANDS. 


pea ge 1891, 96 5 Stat, 1095, 1101: "Nome! & Sinuse Co a ai v. : Pownaite ot. . - ae 
cara "Nome, 34 LL. D:, 102, 104) ; ‘nid: in the absence of an application. fore. oe 
es oy mineral patent, no occasion. “exists: + for | a gas ape the @ mineral. eee 


Sion ‘the. fownaie: apiat's submitted on “March. 5 1904, it appears es 


a ce the town of Gotebo was duly incorporated on J anuary. 75.1904, 2%." : 
ee © with: corporate. limits including all of said NW. 4 rap See, 29 : that the 5°, 
~. land. was surveyed. on. August. 6; 1901, into. lots, blocks, ‘atroats: and Ps 


alleys and all of the. lots were. taken ; “that prior to. October: 65-1901; 


: the date of. ad ones’s entry, there. were. from six to fifteen: pestdente: . s R, Q 
erected on the jJand, worth, together’ with: other. improvements, oe 


- $15, 000, and. there was then al. population of sixty or more. persons 5 


oe ; “sand: that ‘on. March Des “1904, there were thirty-three residences, a . | - 
ae, -ehurch, a schoolhouse, the total oi share worth 925, 000, 5 and : 


ce the population: about. 195, persons. . ak ee 
re At. the further. hearing. ordered by: your ‘offtos. letter. of an une 80, See he 


& S908, it was ‘stipulated i in. writing signed by counsel for the’ townsite 
ee claimants and. for: ‘Burton that the. following statement 08. facts ee ne 


ee should be the record, evidence. in. the case between. them: ea 
That on the sixth: day of August, 1901, the Southwestern TMGtaal ‘Townsite | a. 


= ao “ “Gompany’ surveyed. and platted the land in controversy 4S a part of the town 
‘site of Harrison (now Gotebo) 0. T. That on that day the said land began to 9 
"be settled by persons ‘holding lot certificates issued by said company and Cone ee 
-- tinued to be settled. by such certificate holders and other persons until on. the Soe 
“27. 78th day of November, 1903, the settlements = improvements: thereon. were as o. oe 


de “t, shown by the’ following | statement. 


‘The: said ‘statement ee by name, ae nae in. feng: ee a 


ae ‘persons then living onthe land, and: it is added that said sore oo. 


go : : company long since became extinct. are | co 
The facts thus admitted leave i connideration: simply whether 


vie the filing of Burton’s affidavit of. contest. against the Jones entry on 


. : ~ October. 8, 1901, and his showing’ of the collusive nature of Pyle’s as 
- » contest. gave: hich a. preference. right to enter this. land when the Jones: oie: | 
entry. was canceled, notwithstanding the said townsite > settlement. and ne 


occupancy then existing on the same. 


~ In its former decision herein, the ‘Deyiarisnené, ‘After: holding that. = 
Pyle was eliminated - ‘from ‘the. controversy, said that “the. only 


/ matter remaining. in issue was: between Burton and the townsite ee 


ae ~ occupants . as to: the right to make entry of the land. 2 Se 
In view of the said agreed facts it is clear that at cade prior: to the. ie 


a. date of Burton’s homestead application, November 7, 1903, the land cr 

-. in question was actually occupied for townsite. purposes | and. was noto= 0:2" 
Sgee subject to homestead entry. .The Department is further clearly of 
oe - ‘the opinion that, the Jones entry having been canceled as. the result oe os 
Cee of the Pyle. contest, Burton acquired no. preference right of entry bye 
ceo " Peason of his contest, although’ he’ defeated the. preference Tight: of: ets, 
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ae oe “The act. ‘of May: 14, 1880 (aL Stat., 140), “bestowed the eee 


ence: right of entry only upon the: contestant. who paid. the contest. a : 
ow fees: and. procured , the: cancellation. ‘of the entry.. Ine the case. of: ee 


ae - White v. ‘Linnemann: (23 L. D.; 387 9) it. was ‘expressly held. that. the oo. 


Junior contestant was not entitled: to- notice of: cancellation under the. oe 
Le prior: proceedings. and: that his application, filed with. his. contest, 0 
oe secured: no right even if the successful contestant failed ‘to. exercise :.0 0° is. 
came “his: pr eferred | right. And; manifestly, his application. subsequently ee 
eo filed, ‘secures no right unless he’ is the first. legal applicant after the ~. 9. 
eae “cancellation of the “former: entry. . The record evidence showing that... en: 
rae Ie: application. was made in the: face of an existing settlement. and 


pene subsequent and. subj ect, thereto. a ae 
The townsite proof which was easpeided: fe awaits the ‘fnal ‘out: ee 
ohne come of the. ‘then. pending contest. of Pyle. against J ones. will be, ene § 


“RAILROAD GRANT-SELECTION—ACT or JUN E ee, 187 = 


Dresser. Vv, -Orrcox AND ‘Canaornia R. R. Co. 


rs “occupancy. of the land: for. townsite Duress ib, was s properly: held = = “ 


: returned - to the local office for examination and allowance, your said SS es 
? oo deon being hereby affirmed. . ee ee. ioe 


i st by a railroad company in Tew of lands. relisiquished under the ‘pro- a ee ee 


visions. of the: act: “of June 22, 1874, may: be made of lands in. either odds — - . = 


or: even-numbered sections. 


a a ting Secretary Ryan fo. the Commissioner of the General lag : ee : 
BLO): | Office, July 15,1906. (BA S.HL) 


i ee The shove. entitled: case is before the Depiartiicht upon the appéal eG 
i Of: George H. Dressel: from’ your ‘office. decision: of February -15, 1906, >. 
—. sustaining the action of the local’ officers. j in rejecting his. homestead sale 
application, tendered April 18, 1905,:for. lots. Band 4and'the E.4o0f 
> SW. 4 of See. 8,T.18., BR. 5 E., ‘Portland, Oregon, land district; oe oes 


conflict: with. the. selection thereof. ‘by the Oregon and. California: Oey 


es ~~ Railroad. Company on March 14, 1877, under the act of J une 22,1874 0. 
oy see Stat., pel) entitled, “An act 208, the relief “of settlers: on: railroad 3 
cael cae Tt appears that’ Dies ‘entered: a aa application fon ok ee 
cs above-described tracts on J uly. 18, 1901, which was rejected. by the ~~ 
~~. Joeal officers, - and their action. was’ sustained: by your. office’ upon. 


: a “appeal. thereto. No further appeal having been taken, the case was) 


ae subsequently closed and. the Jand: pe to. the railroad company. oo) 
on June 21, 1909-7 << - 


a ~The claim aac on 4 Behale or ‘Denil cider bis ae Seeing” a - : 
0 ce in the present. oné is that the railroad company’s selection of | 





said tracts | was” invalid, because. the same are a Patt: of an. even- 1 oe 


M99 : "DECISIONS | ‘RELATING ‘TO. THE PUBLIC. LANDS. 


*: inbeal escion ean the primary: Jimits’ of. its: ‘Sant ae F July. 9B: = oo Aa 


s 1866 (14. Stat., 239), and: said: contention seems to. be based ‘upon the ae 
"understanding: that the company’s | ‘selection was: made. under the. ple 


7 indemnity provisions of said grant. 


The selection in question, however, “was not 2 an ‘inderaiity selection. Poot 


wae aden that. act, but a lieu land ealestion: under the act of June 22, - 


a 1874, Supra, wherein it is provided that if any of the lands granted — oe 
to any railroad company or to the State for its benefit— OS 


ee ‘be found in. the possession ofan ‘actual settler whose entry or filing has ieee _ 2 
org allowed under the preemption, or: homestead laws .of the United States sub- oe, ie 


Es ‘sequent. to the time at. which, by the decision of the. land office, the ight of. 

said road was. declared to have attached to- such lands, the’ grantees, upon - a 7 . 
proper relinquishment of the lands so. entered or. filed: for, shall be entitled. 1-2, 

select an equal quantity of other Jands in lieu thereof from any of the public ° has 
- Jands not minéral and within the limits of the grant. not otherwise appropriated oe 
at the date of selection, to which ey shall. receive title the same as. though ore, 
ws ‘originally’ granted. ew < w, ene Se 
In the case of The Gulf arid. Ship fiend R. R: Oo. v. The | ‘ited: ae 
“we, States (22 L. D. , 560), it was held. that “ for the lands relinquished | ee, 
~ under the act of 1874, the company is entitled to: select lieu lands sah ies 


from the odd or even sections anywhére ‘within the: eae or res 


. he : indemnity limits. of the unforfeited portion of the grant. a ee 
_.. The selection of the company was therefore proper. and the Jand 9°” 
rightfully pent: thereunder. Your office decision is accordingly vo 


a affirmed. 


MININ G CLAIM-LODE LINE-END LINES. ; 


‘Banatoprmnt AND Orsor Lovz Manre. Cuarms. . . 


haere is. no warrant in the mining laws for extending, arbitrarily cae without ey _ 


any basis of fact: therefor, ‘the vein or lode line of a location in an irregular. : 
and zigzag manner for the . purpose of controlling the length or: situation 
. of the exterior lines of the location 1 suit the. convenience, » Teal or imagined, 


of the Jocator, 


The end lines of a lode iscation must be seston and t parallel to each ‘other, Si. = 
when at right angles with the side lines: may not exceed six hundred eres Pe oe 


eee | length. » vee | 
“The mining laws contemplate that the end lines of a lode clain shall ttave sub: 7 
stantial existence in fact, and in Jength shall: reasonably comport. with the . 


-width of the claim as located. 7 ce ae eae ae 


oP Acting Seoretar y Ra yan. - we Commissioner of the General 1 Land. : fas 
CPT 0) Office, July 16, HQ08 se. ac B. Be) a 


— Derember ov, 1902, “William. Northey sad ae i a group’ OF —. - 
. contiguous ‘lode: mining claims, composed of the Belligerent, the © 
aa er aaee EB a the oe No. o the: oe. No. 4. oa 


"DECISIONS ‘RELATING ‘TO. THE PUBLIC LANDS. oe 23 Big re. 


oak the. Bull Hill Fraction, survey. No. 1673, ‘Rapid Citys South - 
oe Dakota. ce ae ’ oe 
/ March 9, 1904, your otiies ee a the dejuty nel surveyor. or ies 
"who. ade: the. survey be: ‘required to. furnish an affidavit: stating ae | 
- - whether the Belligerent location actually embraces an apexing vein oe 
---or lode with varying courses as shown on. the official plat. accompany-_ as, 
is the: entry, papers; or a such vein. or lode consists of what is). 
_ known as.a “ blanket vein,” to so state. Subsequently the surveyor- 
~ general’ forwarded. to your office his certificate, stated to be based 
ae upon the sworn. report of the deputy, mineral surveyor, setting forth SS 
- “+that.the surface of the claim is embraced within the flat formation wee 
and that-the deposit i is what is known asa ‘ blanket vein ’.” eres 
Jota By. decision of April 17, 1905, your office, after observing that. i oo 
| the: official plat the indicated lode line of the ‘Belligerent location, weve: 
instead. of being straight, 1s represented by varying courses and in. .- 
re ‘nigzag: form, and that the westerly end line of the. location: is but 

: two. inches in. length ; and stating that. the manifest ‘purpose of SO Te 

a indicating the vein.or ede line is to obtain more surface-ground than - 

. ris contemplated by the ‘statute, held, in substance, that an. amended ae 
a “survey of the claim would be required to represent the line of the vein 
“or lode as running in a straight.course and to. show the side lines : 

--.. not more: than six hundied feet apart at any place. Directions were 0. 

roe ‘given that the entryman be notified of the requirement and that in ~ eon. 

... the event of default. in. respect - thereof, and failure to appeal, os se ape 

ae entry would be. canceled without. further notice. | es 8 
— . The entryman has appealed. He alleges, in substance, that your a Bae 
office i is without. authority of law to ee an amended ao: for te ae 

“3 either of the purposes stated. | a ; 7 


The question thus rescaled was aoneidcred eG decided: by “kes o 


fo Department: in the recent case of Jack: Pot Lode Mining Claim. (34 - ie ae 
poe alas D.. , 470). In that case. it. appeared,. as also appears in this, that . a. 
the mineral deposit. on account of which the claim was located. was of ' a 
* the flat’ or blanket formation. There wis. extended on the. official - a 
, plat, as is likewise done here, an assumed vein-or lode line of three. a | . - 
courses and of zigzag form, apparently on the theory: that a greater Gene 
_- width-of surface than. six hundred feet could be thereby included 
; within the side lines of the location... The contention by the mineral 
= claimant was the same as the contention here, and was based upon a 
os the same authority, namely, the case of Homestake Mining Company . 
™ ¢ 29. L. nay: , 689). In passing upon the question the Department Said: - "| 
7 “The; appellant contends, in ‘gubstance, that: the present survey” accor ds: a _ es 
a te ‘principle with the doctrine. of the. case of. Homestake Mining . Company. (29): ee 
ara OL. D., 689); and. ther efore should be. accepted. In that .case there were anum- 


“per of. exclusions from. the. claim applied for, leaving, two small tracts widely = 
7 separated from each other, for which iciile had ey allowed, ‘though it pope oe eteee 


‘4 





i. The ruling. in that. case. is. decisive | and controlling here, ‘and. in’ | 
2 . accordance therewith: the decision of your omlice, on the po stated J As ae > oF 
es affirmed. = Se: ’ é av TS at 
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ae that the ‘point of. . principal ‘Giscyreny’ had gone. ‘with “the ‘exclusions. It was’. sr ate 
2 . shown that the. claim was. located) upon a- horizontal or: blanket lode which -.- a: 
<r cover ed the entire ar ea within the limits of the.side and end lines, as. well the... :. ce 
said two small tr acts as: the. point of principal, discovery and other excluded: ee 
sae portions of the claim. Que ‘of the. questions was: whether the: locations could ee ee 
oS. ‘sustained notwithstanding. ‘the: loss. of ‘the point of original discovery. . AS ‘the ee 
sae ~ ore body was: shown to extend ‘unintertuptedly over the entire claim, : including ata - 
oe _ the: two small tracts, ‘the. ‘Department. considered | ‘the. apex of. the. lode AS C022 28 ee 
extensive with the distance ‘between the side lines of the location, and. held. ee 
oi. . that the loss of the: original. or principal. discovery by its inclusion in some other 2 
mineral claim did not affect the validity of the location.’ The case goes Doe ye 
os so 0! further, and is in no sense authority for the proceeding attempted in the case at... 
a. pal “There ‘fs. nothing in the principle +o justify. the extension. of the lode line. ee 3 
oe ant tha aigzag: form here ‘presented,, whereby ‘the distance. between the: side lines. Pree 
> -of-the claim is: made to exceed the maximum width of six. hundred feet stone rk 
came by: law in the location of vein or Jode claims. _ (See. 2320, Revised. Statutes.). 


There are é other abjections to the entry, nein ts sihich: tention SS 


- “has not been called by your ‘office. In addition to the fact. that one. a. 


of the indicated. end lines of the: Belligerent location: 1s only. two an 


oo inches long, a matter which though’ encod: was. apparently noes 
: _ deemed material, the other end line is represented in the field notes °« 
~ and on the plat to be over nine hundred feet in length and as a:con-- ~~ 
: sequence the location is of such irregular’ shape that atone point the a: 


“cio. distance between the side lines is. approximately eleven hundred = - :~ 

feet. “And further, the northerly end line of the Belligerent No. 3° 

Pare location, as. represented i in the field notes and. on the official plat,.is 20 00. 

oo rover eleven. hundred feet in length, the. supposed vein .or. lode line Peas a 2 
meee being indicated by varying courses in zigzag form: and in‘such man- ie 

he ner. (presumably purposely so) that at no “point would the distance © 

ox ~ from: such vein or lode line to either of the side lines, if measured 

coo at-pight. angles with. the incident course of the vein or lode line, be 

_. over three hundred feet: . And further still, the northerly end line. ae 
of the Belligerent’No. 4 location is represented as only two inches 
an length, whergas the average width of the location is approximately os 


: four hundred and fifty feet; and the northerly end line of the. Bull. oo. 


BGI Fraction. location is “represented: as only five feet in length, 7 


| "whereas: the average width. of t that: claim is. Reels two bun- o bag 


| ~ dred. and fifty feet. 7 | bee oe 
~ A situation of similar. nature was les presented: in. the « case. of te 
a Jack Pot Lode Mining Claim, above referred to. One of the end- ee 
ae lines of the: claim there. involved was less than three inches in. length. ae we 
vo” while’ the length of the: other was: over eight hundred feet: The 
a . ~~ Department’ held under. the facts of that. case ‘that neither line could . oe =; 
ae 7 be ‘agpepted. a as. an end. line within the. ae of the law: (sections ae : 








te ape aes me . SF oe oe 
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~ B390 and’ 2398, ‘Revised: Statutes) ; “that: ‘ae i restrictive a oe 
i - sions of the statute (Sec. 2320). vein or lode-claims may not lawfully ea 
ea exceed ‘S1X. hundred | feet: in width, and. therefore, especially in.case. A 
. of a location. upon a horizontal or blanket: vein, the end lines of the 5 
--. location may not exceed that distance in length unless there be some “> 


justifiable reason for it, which did. not. there appear } ‘and that within 2 


“esthe- contemplation of the statute end lines, which are required to. be. 


oy parallel to-each other and are important features of a. vein. or lode ae 


. Jocation, must. have substantial existence in. fact and . length; and” : 

ene reasonably comport with the width of the location. | ) es 
| The principles. of the decision ‘1 in that. case are. equally applicable : foe cae 
ea hee and. are decisive of the invalidity of the entry in question as to As 
ie ae location. of the. group except the Belligerent. Fraction. ’ _ aie ear 
| The northeasterly end line of the Belligerent and the northerly end: ne 


Ce Hine. of. the Belligerent. No. 38 in. their: respective extensions beyond — : a 
oS six] hundred feet j in. length : are without. justification i in the record and ee 
oo were apparently so. extended for. purposes not within. the puiey of a) 


- o the mining laws as applicable to vein or lode claims. 7 ce 
Pt The. southwesterly. end line of, the. Belligerent | and ‘the ‘northierly’. oe ee 


ok aiid lines of the Belligerent No. 4 and the Bull Fraction are severally. Sea an 
a obnoxious to. the principle that: end. lines are required to be of asub- 
eee stantial nature. ‘These are > not, end Tines within: the. intendment of es 


ae “Thee: ‘18° no warrant in the stitute for extending, arbitrarily Ace Pee 


a without. any basis of: fact: therefor, the veln or lode line of a locas 220 
Jeaes! ction.” in an: irregular. and. zigzag manner, “such as” here. attempted, eee 

eee merely for the purpose | “Of contr olling. the length or situation. of the. ; 3 oo 
> exterior lines of the. location: to suit the convenience, real or "imagined, d, ate. 


J. cof the locator. . age as | 7 ae 
‘That the course ote a vein or ‘lade: as ¥ sictlly found’ ae oxist. in ‘the ea Rae 


7 - earth, either by. its: outcrop. at the surface. or by exploration beneath = ae ~~ 


the surface, may rightly control or determine the -manner of the 


location, within the prescribed limitations as to length,. width, and’: « 
~~ end lines, there can be no doubt; and. in order to confor the ‘Tec 
tion ‘tothe actual course of the vein or lode the side lines may be 
a. irregular, and the location is not required -to be in any particular 


form. except that the end. lines must be straight and parallel. to each 


-.. other. But it does not follow that’ a locator: upon what is known.as. S 


a blanket vein, where the ore body covers: the entire area within the’ {2 : 
_- limits-of the side and. end lines, and the apex of the vein is therefore 


ae to be regarded. as. CO- extensive with’ the space between -the side lines, ; 





. ee and every part. or: point. of. ‘such. apex as mouch. the ‘middle of the a ee 
vein. as any other part (Homestake Mining Company, 29 L. D. , 689), ae 
meas “may. assume, contrary to the fact, that an, apéexing vein mae ine : 
= certain, Bortaons of his: claim : as. s distinguished 1 from: ‘other. ee 
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oe and that re course of mae vein runs in rene irregular and a aieaaiy: ae 
_ manner as best. to. suit. his purposes in laying the side and end lines 


ea of his location, whatever such purposes may be. To so hold would. 
be to in- effect say that a mineral locator may, for purposes: of loca- 
+ tion, assume the existence of a, thing which upon the accepted facts: 


he is bound to recognize has no existence, a proposition obnoxiotis 


to every sense of right and wholly. without warrant in any ee pon 


of the mining laws. | 
In this case the entryman. has shows by the criifieate of the sur- 

veyor- -general, ‘based on the sworn statement of the deputy mineral . 

surveyor who surveyed the claim, that the ore deposit is of the flat — 


os : formation and what 1s known. as a blanket. vein, and yet in the loca-_ 
eee tion and survey of the several claims of the group he has. undertaken | Pee 

to assume that: an,apexing vein exists lengthwise. with each location. 
at. or about the center and for. the full length thereof, distinct from oe 


: any other portion of the location, and that. uel veln sends in vary- 


oo ing | courses In zigzag form. (resulting i in the: irregular shape of the per 
oe . locations and the i ‘improper and insufficient end. lines, heréin pointed. bee 
: os | out) ; ; and. upon this arbitrary assumption, ‘utterly a variance with a a. 
er, a : the oath of the deputy wera | surveyor and. the official certifica ins t a | 
i. the suveyor- -general; he bases his claim of. right to a _ for the = a 


e sentry. as it stands. | , _ 
The: Depattment can ‘not. recogtiize ‘such. Ss ee as aia the ae 
ee contemplation of the mining laws. As tovall the locations except the 2° 

os Belligerent i Fraction; the entry is clearly unlawful and with the excep- 


~ tion of that claim must be canceled unless the survey shall be amended © = = 
in such manner as will meet. and overcome the objections here stated. 


There can be no arbitrary or iron clad: rule: to govern the laying of — 28 


ae pre lines. in all cases, other than. this: ‘They must be straight and. = 
+ parallel to each oles (Sec. 2820, Revised ‘Statutes; “Walrath. Be ee 


~ Champion Mining Company, 171 U. S., 298, 311), and when at | 


right angles with the side lines. they mie not exceed six hundred - - 
» feet length. In other respects every case must more or less de- 
pend upon its.own facts and the conditions and circumstances sur- 


rounding it. In this case it is sufficient to say, as already pointed out, - 
that there is nothing to justify. the length, over and above six hundved 2 at 
feet, of two of the end lines held to he objectionable, ‘and that the 


| there can not be regarded as end. lines because not lines having any 
substantial existence in fact. Both classes are condemned by the’ 


o principles applied in the case of Jack Pot Lode Mining Claim, ‘supra. 
Tt is settled law that the lines of a junior lode location may be laid =” 
| within, upon or across the surface of a valid senior location for tHe: i ey Set 


ae purpose of securing and. defining rights under the junior location’. | 


not in conflict with any rights under the senior location, subject only = 
7 to the peecaeista eet no. 0 forcible See is made aioe Monte 6 Mining: See 
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as dese ‘Be: Tiaat: es Atining’ ‘Gompaiig.: 7 a U. S., oa 59, 85); | 


sand-the Department - has held the: principle ‘to-apply: ever’ aiere the oh 

ie - senior location had been patented prior to making the junior location’ - Wee 

a ; oo (ih dee Gold } Mining Company, 80 L: D. , 420). ‘Assuming the group. 2 ee 
-.. of claims here in question to be surrounded | in part by other locations, 
a ah as would seem to be the case from the official plat of survey, there Is.) . 3 

te tee ample authority under the decisions referred to. for laying the end ee 
- ~ lines. of the several locations i in.such manner as to. bring them. within - ey 


ve the principles herein expressed, there being nothing i in the record to ae 


indi cate that this may not.be peaceably ‘done. 


_ The order for an amended survey will be enlarged sO as 7 sabre : eee 


ee ao all the locations except the-Belligerent Fraction, and if not complied . Us - 
ei - with the entry. will be canceled to the extent here held to Pe invalid. rere 


"MINING CLAIM—PATENT PROCEEDINGS—DILIGENCE. | 


| Corpane Bontuox AND Morse Srar Lope Mixiwe. Crarmts. 


- ‘The. décisions. of: the Deparenent holding that thie 7 provisions’ ‘ae the mining laste a 


ee relating to the patenting of mining claims. contemplate and. require that. an a 


- applicant for patent. shall proceed with diligence to. complete his patent. os 


Pe he proceedings, and that a failure to do ‘so. constitutes a. waiver.of all rights 


Se. a. Umder-. such. proceedings, are: notice - to’ the world and. mineral applicants : eG | 
Se must govern themselves. accordingly or. ‘suffer the Cconsequences., .? 


— S Mebing Seoretary ye Ri vn $0 the Cominiasipton of ie General ‘Lond: i fae 
oS L. C.) on: Office, Tuly 16, 1906. (A B. en ee 


~ May 94, 1904, the. Coppa Bullion Mann Company (horetitatter 7 


: aa Galea ihe: company) made. entry for the Copper Bullion and the : - a 
as, Morning Star lode mining claims, survey No. 623, Spokane, Washing- had 


om bas ton. The application. an patent, upon. which tlie entry was. allowed. Be ag 
- was. ‘filed: November 5, 1901, and the publication | of notice, Gghich oe 


ao. commenced: November 9,-1901, was regularly continued for the rer 


aie quired period of sixty days. and no adverse claim was filed. ee ee 
-November. id 1904, one Joseph Bierl filed a. protest. against the: eee 


a. _ entry, alleging the re- location by- himself, March’ 14; 1904, of the —. — 


a Copper . Bullion claim on the stated. ground of. abandonment: and 


= : failure to. comply with the requisite conditions as to. annual expendi- | - ene 
me ture im labor. and improvements ¢ as to > that. claim for. the year 1903 . : ee : 
~ and prior thereto. . — oe ee 


By decision of F February 1, 1905, your office’ in view sof said pro- : 


<r ae and: of the delay In the completion of the ‘patent. proceedings, a i 23 
directed that: the company be allowed sixty days from notice within = 
oo which to show « cause vwyhy its entry § should not be canceled ; as to the: a 





vee tm 
am a 
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= ee Bullion. pee in: default: whereof, and of appeal, it was - 


ee oid the entry, would be so. canceled, | | ayes 
Ree : ~The company thereupon. appealed. . ‘Bitice the appeal t there has been 
oe filed here by Bierl a withdrawal of. his said pr -otest. hate BP 
—. - The record shows that over two. years elapsed * tice fhe ‘eipiratiod ee 





ae : = of the period: of. publication of notice of the application for patent,’ ao 
ae before there was any effort. by. the. company. to complete. the. proceed- foe 
re ings. It appears that on F ebri uary. 10, 1904, the local officers called. a 
cet 4S Leampon’ the company to show cause why its. ‘application should not ‘be 
ee. rejected because. entry had not been: seasonably made, . and it was: ini: 2 
oy response to such notice that the company. first applied to make entry. 


The: affidavit. of the company’s agent was filed. stating in. substance | oe 


- ee * that entry had not been. previously made: because: afianit had been: ab-. ae a 
oe sent in the East’ on business for the company during. the: greater “part. poe 
Lee on of the two. years then last past; that the’ matter had. escaped. his... ese 
oe -_ attention at. the only time it. could have: been. attended. to} - cand. thats: 2005. 

2 . a the. delay was due to circumstances - over: which. she had no. control: ee 
_. Certain affidavits to the effect that: over $300. had: been: expended An et 
wae? work on the. claims during. each of the years: 1902 and 1908 were also. peer 
ee mae It was ane this. showing. that | the local. officers: allowed theos oa 
po a "The dedision: of your office rajeete 4 the ene as. = insifiiciént, as 3 to ee 
es the Copper Bullion claim only, and this. apparently because of the Ca 


ae alleged : re-location of that claim by the protestant Bierl. ae 
The Department has held in numerous decisions that the provisions’ ee 


oo a co the mining laws relating* to the patenting. of : mining claims con- 
Le > template and ‘require that an. applicant: for patent shall. proceed with . arts 

| : : -. diligence to complete, his patent. proceedings, and. that. a failure to do” ee : 
ae “go. constitutes a waiver of all rights under such. proceedings; also. . Pe 
that the annual expenditure in labor and improvements ona mining — oe 
-glaim is a matter committed exclusively | to the courts for determina- oe 
oat ton, and the land. department can. make no adjudication in respect a4 | 
oo ‘thereto. . (The. Marburg. Lode Mining Claim, 30 L. D.,-202, and 
— decisions cited; Cleveland e¢ al. v. ‘Bureka No. 1 Gold Mining and 
Milling Company, 81 L. D.,-69; Lucky Find Placer Claim, 32 ic Dig 
: 200, dad. decisions. cited ‘Ring v. » Montana Loan and Realty, Com Aen 


~~ = "pany, 33. Li D., , 182.) ) ee 
coo Under: the: principles: thus’ eae scene it 3 is “dear that | oe 
thé entry-was improperly allowed by. the local officers, and should 


oe 6 TOL have been sustained by your office as to either of the claims.’ S0o es 
0 far as the record shows, there was no obstacle or barrier to prevent: oe) 
pos ie completion of the patent ‘proceeding within the calendar year. nt 
aes (1902) in. which the publication. of. notice of. the. application | EOP 
he ‘patent was. completed, and. no. reason other than neglect. or, lack : OR 
ao eS attention, is a urged. byt the copay? as an. excuse e for its failure i in this 
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ees eg “The i idavie nie on  pehiat: of: thet company, 3 in’ 1 Which ibe 
22 Was sought. to. show. that: the required. annual. expenditure in ‘labor 0 
es _ and: improvements, had. been. made for the. years 1902 and 1903, pre- oe en 

‘sented no matter for legitimate consideration by the land department, perce, 


ee and were therefore without: legal effect: for any purpose. - _ Bees oes 
a "The. entry” cannot: be snatained.. as to either of the claims. embraced : 


Es O° in. it, and: the same is hereby canceled. The withdrawal -by Bierl of 0. 
[his protest. is wholly immaterial and. does not affect the ‘question. pret ey 
oe any; manner... The company did. not. proceed as requir ed. by law. tas 
---* eompletesits patent: proceedings and the result, is due solely to. Mee 22, 
~ .. own neglect. The departmental. decisions on the subject. are notice. a 
: os o to. the world. and. have been ever sizice the’ ‘decisions: of: 1899 in the. - i 
oe cases of Cain. et al ». Addenda Mining Company. (29 TD: 62), and os 

ee Wolenberg: et al. (Id., 802), and mineral applicants must } govern ee 


themselves. accordingly or. suffer the consequences: 


—_———$$<$<$< 


fe. ARID LAND—HOMESTEAD ENTRY-RELINQUISHMENT—ACT ¢ oF JUNE 17, 7 eS 


—:1902.. 


i -Iystavcrions. ee 


os ae = velinquishment of a “homestead entry within the irtigable. area of. an. invi-. ce 


- gation project under. the act of June 17, 1902, where the entryman isin a0 s 
~ default: in. the payment of any annual instalment, “dces. not relieve the land ag ee eee 


of such char ge, and: a succeeding entryman takes it subject thereto. 


ae g Seonetary Ryan. to he ee see the Geotogial ee | : ne 
oe a i LL &) oe uly 16, 1906. _ Sone a CR PBs 88, 


Your letters of  Kpeil 30, 1906, colene to ae oe of faliingiih!’ ; a 7 


a ee “tents by: ‘persons who have made entries of lands within ‘irrigation | - eae 
aes projects, were: ‘referred to the Commissioner of the ‘General Land as oc 
oo" Offiee. | “A copy of the meporti: thereon As _ transmitted herewith oe ane 


oe — your. information. | ‘i : ee es 
“You suggest. that the Ages fal oper ation of the ‘Reclenaton. ‘Act, Nee iy 


—s : _ i regard. to the recovery of moneys: expended. 1 in the construction. of a * i. 
i the works; is threatened. with danger from the indiscriminate sales 
es OF relinquishments, and 7 you submit. two pr bpemtions which if adopted ia 


oe will in-your. judgment tend to abate. the evil: ee oe eee 
First, that upon the filing of: a "pelinguislimhent, for. ae ineluded Me Ge 


ae within a reclamation project. no entry shall be received thereon’ for. ere 
a period of. 60, days. from the filing of the relinquishment 1 in the local = 


ee lad office; that during said: period. of 60 days.a notice of the, filing 


= SO oft such. relinquishment with — “a. description” of the land | shall be a : 
oo ‘Congpicuously posted in ‘the local Jand office; and that during said Sa 
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ae period ‘of 60 ere thie land shall be siibjeet to seitiement. ale Ser ee 


a thatthe register and. receiver shall forward with any entry made oe 


for such’ lands a certificate as to the posting of such notice. —_ 


- Second, that after the relinquishment of an entry for lands within : a 
Bh. ‘Teclamiation project in connection with which a water right appli-. - ak 


= : 7 ~ cation had been filed, the succeeding. entryman must file a water right. = 
-, application. simultaneously with his entry, and the charges payable. 


ees thereon. shall become due at the beginning of. the next irrigation ee pe 
_-... son to be fixed? definitely for each project. - ee a ee 
ae -The- Commissioner of the General Land- Office ’ approves: a tlie: ee 
= Jast. proposition to make the charges payable at the beginning of the eo 
yi irrigation: season, : but urges as.an objection to the first: proposition - Bones 


a a ihat it would contravene “the provision of the first section of the act ~. . 


208 May 14, 1880. (21 Stat., 140), that upon the filing of a. relinguish- oe 


| : : - ment in the local office “ ae land: covered. by such Sigia shall be open : : : | 
£0. settlement and. entry without further acc on the part of. the ; oe | 


| -Commissioner of the General Land Office.” 


~The Department ; 1s not impressed with the poceatty’ or & prastioabil: z ae 


na ity of either proposition, nor does it anticipate that the successful. Ae 
operation of the act will be. jeopardized by the relinguishment - eats 


—_ entries. 


— While the policy of the government is to discourase a, sale of ee, : 
me relinquishments, there_1s no Tacha or legal inhibition against abe ie. =< 


some cases. the entryman may be compelled to abandon the land «~ : 


oF aes although entered in the utmost good: faith. “Under such circum: . ~~ 
stances he would be perfectly justified in obtaining whatever recom: 
- © “nense’ he could for his improvements and forfeiture of his homestead © ae 


. right. -The relinquishment neither conveys nor secures to the pur- - fe 


chaser any interest in the land, but it imures solely: to the benefit © ee 
- of the United States. Upon ine filing of it in the local office, the _ 


entry is canceled and the land immediately becomes subject to settle: = - a 


a ment and entry, by. the first legal applicant, without, further action o 


a . a of the land department. 


- Upon the relinquishment of an entry of lands withdrawn tee diss. : 


= posal under the Reclamation Act, the land takes the same status it. - Pee 


had at the time the relinquished entry was made; that Is, withdrawn a oS . 


| “from. entry. except ‘under. the homestead laws.” 


_Furthermore, if the relinquishment is intended. to ‘Operate for the ue : 


oe - - benefit of the person to whom it is sold, such purpose can not be ~~ 
: defeated by: withholding it from entry fon sixty days and. allowing it er 


~ to be subject to settlement during that period, because a: settlement, a ee 


“.” could be. madé at the same. time the relinquishment. is-executed and vies 


oe ted and priority of settlement would secure a prior right to entry. .o 
in your second letter yon set forth very oy. the reasons. s that. 7 : 
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ee point. ihe isco! of re ante of the ania payments at the ee 
pan end instead of at the. beginning of the irrigating season. Under the | a : 
-S pr oposition. submitted, if the entry: has been relinquished, the succeed- 
pee ing entryman will be required to pay. at: the commencement of the . 


‘season, thus discriminating between persons who make original entry 
of jandé withdrawn for disposal under the Reclamation Act, and per- © 


_ sons who subsequently enter the same land after it has been relin- —. 


on quished, requiring him to file a second, water right application for the : 
land simultaneously with his application for entry. - | 
‘The annual charge is not a rental obligation due solely as a per- 


sonal charge against. the entryman nor does his right to the use of 


water depend upon. his personal. application. On the contrary, the ; 
right to the use of water under the provisions of. the act:attaches to™ 


the land covered by every entry by force of the statute itself, which 
ae expressly declares that such: right :“ shall be. appurtenant to ine Jand ~ de 
irrigated.” The right of entry and the right to the use of water are 
ae inseparable. - It is not a privilege or right of the homesteader to take ~*~: 
“water or not, as he may wish, or in ech quantities as he may wish to ee 
apply. for, but he is chargeable with his equitable proportion. ofthe =, 
> water apportioned to- the land entered. Every. application toenterr 


: lands withdrawn for disposal ; under the Reclamation Act is an. appli-- ae 
~ cation for the water right appurtenant thereto, which attaches, byes eee, 


: es - virtue of the statute; a he’is bound to. pay the. annual instalments 7 we 
when: due and to irrigate and reclaim. one- -half of the total area of his: - — 


Be entry for agricultural purposes, and “a failure to make any two pay- 


-. ments when due shall render the entry subj ect to’ cancelation, with the — woe 


3 forfeiture of all rights: under the act as well. as of , moneys a, 
paid thereon.” | 7 


The. cancelation of an ae whether feo gain or, Shee: is 


wise, carries with it a. forfeiture of the water right appurtenant to. . be 
~. such land.. When-the land is reentered, the water. right that-attaches 


to the land by force of the statute inures to the second entryman, who 


. obli gates himself-to pay the “ charges apportioned against such tract.” — 


-- The cost. of construction is a charge upon the land. irrigated frem 
the waters of the. project until the government has. been reimbursed: 


. If any instalment is not. paid. by an entryman and he forfeits his 7 


“entry, it still remains a charge upon the land entered,. and must be 


paid by a succeeding entryman before patent will be issued. The act” 
: - expressly provides that the entryman “before receiving patent: for 
~ ‘the lands covered by his entry shall pay to the government the charges — 


a apportioned against such tract,” as provided i in section 4. Whilethe 
__. Secretary of the Interior may extend the annual payments througha 
: : ; a period not exceeding ten. years: from the date of every entry, an instal. “4 é . | 
oe ment due eye a defaulting entryman: te is an obligation resting por the tae vee 
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oo : court. 





land to which the » first or any: y subsequent entry. is Banas nee which Po ‘i 
~ the government can always enforce by withholding paeny until it is a 


- paid, and. by. tanceling. the. entry if it is-not.paid. 


- Tf-it is generally. understood, as it should. be, kha: a relinguidiment a 


7 - of an entry where the entryman is in. default. as to the payment. of. any ue. 


_ annual instalment does. not relieve the. land: of. such. charge; and that. eA 
lw. succeeding entryman. takes. it cum onere, 1 it: will either prompt. thee. | 
ae of such charges, or. enter into. the consideration - in | the ee 


“chase of the zelinguishment. 


MINING G. CLAIM-ADVERSE PROCEEDINGS—acT OF: MARCH 3, 1ssi. 


Brie v: . Morr ITT ET AL. 


“The final gedieniane of al . court, in accordance with the} provisions of the emmends. 7 : 
atory act. of March 38, 1881, in an adverse. suit: pur suant to section. 2826-..0f 2. 
- the Revised Statutes, to the effect that neither party. litigant has estab- oe 
_° lished the right of possession of the gr ound in contr oversy, effectually. termi: ).- 
| x “nates the patent pr oceedings: out of: which the controver ‘Sy arose ; and entr y= oe 
can not thereafter be lawfully allowed and patent issued except upon “the: cc 


oe - prosecution, by. a qualified claimant, of new patent proceedings. 
} "Case of James D. ‘Rankin et al. 7 L. D., 411, overruled. — ) ot 


| Acting Secretary Ryan to ae Commissioner of the General eee 
CE L. Gyo | Office, Fuly y 17,1906. e. H. Bye cF 


“Under ees we ree 91, 1905, Daniel. H. | Brien, sf f Wallac, : o. 


“Taka, addressed the Department as follows: 


ae In the matter of mineral entry No. 421: “patent. No. 40, 819, for the ped eS 
lode claim,. Coeur. a’ Alene land’ district, ‘Shoshone. county, | Idaho ; patent issued 

— April 2 1905; a grave error tas been conimitted through the means of: a false _ ae o 
_ certificate: as. ‘to the court’s record wherein it was certified that no action was... 
pending ‘involving the title to the Leonard lode claim, aud further. certified ~ ee 
that the adverse - suit brought by: Daniel H. Brien ‘in. support. of an ‘adverse | or 
claim: against. an: application for patent for the Leonard ° ‘lode claim had. been : os. 
 dismisséd, and that no appeal had been taken from said order, when asa ‘matter! S 
| of. fact the. judg ment of the court; “a: certified copy: ot which L herewith hand you, o es : 
oe was. ‘that neither ee were entitled, to. the. seroune) in controversy, or. to, the ane 


esas 


‘It was aoe a xnown ‘patil: ‘very: spetently. that this Praiid. haa’ been erpetratea ae 


oS - or that. the applicant for patent. had. proceeded. under these: false: certificates. aie a 


to obtain a patent. ‘There: has been no. record of: the granting of the patent Reset: : 
“here, but by accident I learned that the patent had been issued and that the. . 
claim had been passed . for ‘patent,. and, on: May. re 1905, I. asked the ‘Honorable. a a 
| Commissioner of. the’ General Land Office for certified. copies. of the papers filed wah Be 
‘in connection with this: ‘mineral. entry;,. and. On June 9th. received the same, is 


which was’ my first. knowledge of the: fact that. ‘the. applicants were proceeding 4 | 


~ to patent, notwithstanding. Ene verdict eg the. Jury sa the: > judgment of the 7 ee 





"DECISIONS: ‘RELATING TO. THE ‘PUBLIC LANDS. eae eas, 


- Atter. ‘the ‘yordict: of the: jury, 1 fully compiled with the law in ‘regard, ie: to thee 
- ae mining claim ‘in. controversy and perfected .my title thereto, and had’ been’ Test ae 
Pas ing. Securely. on ‘the: belief : ‘that: the judgment. -of: the court: would protect: aS eo al 


ee Bealnst any: possibility. of the opposing party. ‘proceeding: to: patent. 


le ‘most: earnestly. request: that this. ‘matter. be taken: up for investigation: re. 
“phe facts upon which the fraudulent obtaining of this patent: rests are, tnatters 
Of record in: either your Department or the cour ts in. which: ‘the: case was tr ied, . . 
| : and in which. it‘ was held that neither: party ‘had: established a right to: the- ‘ | 
= piece of ground in‘ controversy, under. -the act. of f Congress, of March: 3, 1881, a 


oe : ~providing for. such verdict. . 





. Resting upon the assurance that your: Honorable Department: stands: ready: 7 

ae to. prevent such fraud as. was per petrated in this. case, [ respectfully | ask that 

Steps. may be -taken. ‘for. the, annulment and. “setting. aside of this patent, and 
: further as’ may be right and. equitable in: the pr emises. ie 


poe “This: commiunication and the. accompanying copy of he 6 judgment Cs oa 5 
ane rein mentioned were referred to your. office « “ ‘for r-report, in’ oe ee 
ok, cate, and: return. of: “papers.” | ie : ae 
-. >. En response, ‘and: on September. 26, 1905, y your “ollie: et the ae 
: oe Se hetanee of the: CASE, ‘the material: Picts -whereof, as ‘disclosed. by: the ~~ : ae 
record . (now. before the: Department); somewhat more, ‘particularly. oe 

nee and: fully ; stated, areas follows:>.  * Oe ee 
eae Ja dnuary 16; 4900, Edward H. “Moffitt, and his Co- vscladineits, x tae 8 
a ESE ‘Neill and Charles a Morse, filed application. for. patent. to the ‘Leon- ee 
s Sp Mard. lode mining claim, survey, No. 1441, Coeur. @ Alene, Tdaho,. latid 5s 
-.... district, without. exclusion: or mention of. any conflict, and. abeseine > eo 
er an area of. 18. 043 acres in accor dance: with the. official survey. ais 
. During the ensuing period of publication and. posting of notice of ee 
Cae that application’ Brien, claiming to: be the: lawful-owner and entitled pe 
- ~~ “to the possession | of the conflict. areas, filed two. adverse clairns, one‘on) > 4 - 
-..-behalf. of the Tamerlane Fraction: lode claim, embracing an: indicated” aes 

conflict: of 1.056 acres at. the easterly eid of the Leonard-claim,and : 

: — the other on: behalf. of the Nilus lode claim, embracing an: Adieu Chea 
conflict of 18.528. acres to the west: of the Leonard-Tamerlane: con- 


flict’ and including the greater portion ‘of. the Leonard. claim. Each 


_- such: conflict. was particularly illustrated” by a blue -print: diagram, 
attached. to: the: appropriate adverse claim, under the certificate-of a ~ 
e deputy mineral surveyor. - Suit upon-each adverse’ claim: was: season- ae 
ably commenced i in the ‘district court. of the first: judicial ‘district. of 
ee Idaho, i in and for Shoshone county, and Proceedings in the land office Hee 
a “were stayed: accordingly. — | | 


'More than three years later local counsel ‘for ‘the ‘Leouand: d- appli: 


4 eants: transmitted to the local office a ‘ ‘ petition. to pr oceed. with appli- Se 
2 eation?” oe ‘bearing. ‘date December 3l, 1903, in: which, ‘under. the oath fe 
of Moffitt, Sncliding: statements ‘of ‘further. ‘expenditures. and: dice 
~ closures a mineral: oe that “affiant and_ his. co-owners have in all... 

ae ee _Respeets perfected their title to said lode mining. claim, @ and have 


ee ay 
Gage ee 4 


-580—vou, 35—06 us 
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S a ‘ands in. the sonnet and eens. possession ” ” ‘iencot. he oi re 

“conflict. with | the Tamerlane. Fraction claim was expressly: waived, = 

-.. followed: by the statement “that there are no other existing: adverse oe 
ae claims to any portion. of said Leonard: lode mining” claim.” ‘There — ees 
.. was also filed a.certificate of the same’ date, under. the signature Ore 
- the clerk and seal of the above court, the mater ial portion: of which. es 


| | Is. as. follows: 


os J) Stanley P. “Wainweather, Clerk of the District Court of the First ‘Jadteiat - ae 

- District of the. State of Idaho, in and for. the County of Shoshone, do hereby. tes 
oe certify that there is no suit or action pending in said court involving. the title 
ele OP possession ‘of the Leonard lode mining claim situated in Placer Center Mining Eo 

*. District, County of. Shoshone, State of Idaho, known as U. S. official survey 9 

“No: 1441, mineral application No. 290, Edward H. Moffitt, Charles J. Morse and. 

R. JK. Neil, claimants, excepting that portion. thereof described. as. follows, to wit: A eign 


ae The description which follows the-last clause above. quoted is of: 8 
os the conflict: with the Tamerlane Fraction. In addition. to the peti- - : 
pee ‘tion. and’ certificate, and’ accompanying: local counsel’s letter of trans! 
- ~~ mittal, were the usual proofs in completion of ‘mineral patent prot: cE 
ceedings, a tender of purchase price, and an application ee ae 


s entry for the Leonard claim; ‘and entry. (No. 421) was allowed 


- * accordingly, January 5, 1904, excluding only the aforesaid Tamerlane one. 


Fraction conflict: . 


The record. having: been transmitted in usual’ course, ' your. ope 


ed thereafter, and on October 26,1904, advised’ the local officers that, 
ae whilst the conflict. with the. Mapenlane: Fraction had. been expressly. ms . 
-.-. excluded from the Leonard entry, the record disclosed no disposition. a. 
“of the Nilus ‘adverse, upon which, froma letter: in the record, it... 
ae appeared that suit had been duly instituted, resulting in a judgme: i 
. and it was further stated that if suit had been had and ju dement ak 
-.- rendered, as indicated, a certified copy of the judgment roll must’be-. 
a “furnished ; otherwise, the disposition of the Nilus adverse. must: be: - as i 
re shown’ in conde with; gig bl 86-88 of the mining: regula oS 
eee, tions (81 L. D., 474, 488-9). Pe 
As the. result. thereo! there was filed .in the local. offies,, na ‘tone: oe 
ee mitted to your office, a further formal. certificate by the clerk. of the. 
oe court; dated December 12, 1904, the body whereof is as follows: . ae 


ae Ty ‘Stanley P. Fairweather, Clerk of the District Court of the First. Judicial oe : ce 
- District of: the State of Idaho, in and for the County of Shoshone, do hereby.” Ee Reo a 


as certify that in the action of D. H. Brien against Edward H. Moffitt, Charles: J. ee | 


-Morse and -R. K. Neill in said court in support of an adverse claim of the Nilus oe 


: 7 lode against the Leonard: lode application for patent.the action of the plaintiff eee es ; ; 
oe ee was,” by an order dated November 7, 1900, dismissed ; that no. appeal ¥ was taken ae 
on from ‘said order, and that said action is not now pending. | ee ee 
ae 2 With this additional showing. patent issued, April 3, 1905, ‘upon e. : NS 
—. eons entry as it stood, thus re the conflict between the . 
aoe Leonard and. Nilus claims. 3 _ ee 


yee eae et ne tae 


Lop 
_ 
LPN ee 
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Eh ‘eouelusion of thie’ report to the Department; in’ response ae the os 


aes aforesaid reference for that purpose, your office recommended, in view 


of the. disclosure by the communication of Brien and‘the accompany- 


— | ing certified’ copy of the. judgment, and citing: in that connection’ the = ee 
case of Newman v. Barnes (23 L. D., , 257), that the patentees be called’ 


oe ‘upon to surrehder. title, and that? upon. ‘refusal to do so ‘within’ sixty Cee. 


: _ days from: notice the case be submitted ‘to the Attorney-General with 


= » the. view, to the: institution of a suit looking to the cancellation: of the oe 


] ; outstanding patent. - 


“Concurring in that’ recommendation; the Départnicht diveatad' your - 


~~ office to take action accordingly, . an. extension: of ninety ‘days being my 


e subsequently afforded the patentees upon their’ application therefor; ee 


ee and further directed that the entire record be submitted, at the expi- as * 


wR ee 


Aaa imder their patent for further consideration and action by the oe pos 


oe : . Department: : | | ue 
On their pat the patentees sibaed: a petition. for reconsideration. : 


- . “of the departmental action; and upon expiration of the allotted period be 7 


Sots your office transmitted’ the entire record to the Department. | Jnas- 


a - ‘much | as the matters:set forth and relied upon in the petition ‘are cov: oe o : 
- ered by the more ‘elaborate brief of resident counsel for the pes eiges, Ph 


Jf. sinee: filed here,. the petition need not be further referred to. Cea Bee 

2 ceeTn the: introductory. portion of ‘the. brief it is. remarked ‘that? the 

a one, false certificate ” to which Brien refers:j is that of December 31, 1903, 
_ the material part of which is quoted above. “ Adverting- briefly to the. Ee 


2 judicial disposition of the suit upon the Nilus adverse claim, it is- 
5 insisted. that, whilst the appropriateness of the form of the certificate 2 


: <2 for: the purpose. for which it was used might be open to. difference oft ee - 


— opinion, it was in no material sense false or fraudulent, but that its. | 


oe, “affirmative declarations were true. . Intentional deceit on the pare ol 2 

>. the Leonard applicants and their local counsel 4 is earnestly disclaimed;) 

a and as negativing an assumption that. the purpose of the continents 0 oe. 

ie was to conceal the real disposition. of the Nilus ‘adverse suit reference oo . oe i. 
os cds: made to the aforesaid letter transmitting. the certificate, ete., in the ice 


Pete. principal : and concluding paragr aph of which the local. counsel said: ene 
. Section 2326 of the Revised Statutes as amended by the act of Mar, 3, 1881. : a ee 


: mere Supp: Rev. ‘Stat., 824), ‘provides. that where. the verdict of the. jury in: an oe [ae 


adverse suit is against both parties, the. ‘applicant ‘shall ‘not proceed. with the . ee L 


| % patent proceedings. until he shall have. perfected ‘his. title. “I cannot: find that - er - 
ay regulation: has been adopted by the department covering a case like this,” - 


-but presume that the: enclosed proof that we have perfected the ‘title will be 2 000 


ae accepted: as sufficient. In’ their application | ‘to purchase the applicants. waive: — ee 


an’ - the” alleged. area in conflict with ‘the Tamerlane Fraction, and. this’ leaves no’ 
eee existing. adverse. ‘elaim against the Leonard, the verdict. of ‘the jury and: “judge Bay 
; ~ ment: of the: court ued disposed of the Nilus adverse claim.” 
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Ibis urged that, proceaditig upon. he theory that inder: the ue a ee 


— = een the. case of: James D.. Rankin e¢ al. (EK. Du y AL). the’ Leonard) 
patent. application. remained ‘pending’, notwithstanding the court’s..- 
_». judgment: upon: the Nilus adverse,. and subject to further. ‘prosecution — ae 


by. the applicants upon perfection of their title ~ “not the inception”... - é 


; 7 or initiation of title.’—the certificate so- framed. and. filed sufficiently | oy ea 
advised the local officers. of the termination of that litigation, whilst sae 


: “the. above letter. and enclosures fully ‘advised those officers, and.in. Ae 
turn your office, thatthe further proceedings - were taken-as a matter. ae 


Toe of right by virtue of the, act of es Parenane to which, the _ = shal 


“ oe = “ment was rendered. oe 
} Sin answer to this it may first. be aa eine Brien’: s ‘omnplatit, as. $ first. Aiea 


ae ee above set out, goes not only to the certificate of December 31,1908, 
Se hie embraces as well the further certificate of December 12, 1904, erica: 
which residerit counsel seem to. have overlooked. ‘Whatever may. be. os 
oo, said of the literal truth of the. earlier certificate, ‘or on behalf of the te, 
oe accompanying letter. of the local counsel, there remains the later cers. a 
- tifieate in which it is affirmatively declared that in the matter of the 
PUR” ‘euite upon. the’ Nilus’ adverse claim, brought in the court by Brien oe 
> against. the Leonard applicants, “ “the action of the plaintiff-was, 9» 
ie. by an order dated November 7, 1900, dismissed.” The letter, which = 
is undoubtedly: that to which your. office referred in. your neice ‘of a 
October 26, 1904, to the local officers, contains no explicit statement. . 
ito, OE Ene result of that. suit; and the official certificate thereafter sub-.6° 
-... mitted in response to the call by your office would naturally ands... 
ee, rightfully be accepted. as. conclusive. Had that call been properly 
-.» observed 'a copy of the judgment 1 roll would have been furnished. and ee 

_ the true situation disclosed. Without regard to any question of in- 
ee tent oi the part of those who prepared and filed it, it must be said: oo 
Saha the. certificate did not. correctly. present the. facts, to the lend 573 
ae department and could, not but be misleading. © Its terms SMApOrt asc 
“termination of the suit: adverse’ to the plaintiff, Bri ien, alone—that is; 9° 
Jo. that the action begun. by. him had been “ dismissed ” —and admit Olio @: 2 - 
a other: interpretation. - it: falls far short of'a- recital, or. even’ sugges- os oes : 
tion, of a verdict and judgment. adverse both to. plaintiff and defend- =. 
eT ainte.: “Had. a ‘copy: of. the judgment. roll, ‘instead, been. filed the ure ce : Boal 


ae ‘ a proceedings by the applicants would not have been permitted, wee 
: > No'dispute need be raised. upon the contention of counsel here, th ab oo. 





in the event. of such a judgment, in a-suit pursuant. to. section 9396, 0 os 

ee Revised Statutes, neither party is thereupon under: obligation to file: oe 
-° in the land department. a copy of the judgment 1 roll; for neither could... nt 
oe be “secure patent thereunder and neither 3 is under Sblization to make MU : ae 
i ther effort to acquire title at all...In- fact, the snocessful. partyin’: 30) 
--.. any such suit is under no obligation to file a copy of his judgment roll, © 
ees af be does not choose to avail himself of his judgment. . oF if ifand eo 
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3 : hice occasion. arises s to. sesots: thie Saale for’ the infomation of ees : 
oo sland department, as it does when patent is thereafter sought by. BY Se” 
- applicant, the one who undertakes it is under oe ‘obligation. to sa ee 


eo ‘close: the true nature of the judgment. a 

mo AS. shown by. the certified copy. of ‘the SG ndgment roll, submitted by eae 

- Brien, in the suit. upon the Nilus adverse: claim. the guy, returned a oa! 
: signed verdict, October 17, 1900, as ‘follows: eg , 

_ We, ‘the. jury. empanelled in the above entitled. cause, “find that: neither piain- bases 7 


| tiff. nor. defendants. have established the. tight. to the. Possession of the ground 1 ity pe 
? controversy. a Be yh oe at 


Upon this verdict the coitit t entered the following judamants. 


ee e,, Wherefore, by. vir tue of’ the law and by reason of the pr emises aforesaid, it is” 2 
ee order ed,. adjudged and. decreed that neither. the plaintiff or ‘the defendants are ? 


oe — entitled to. the right of" possession. of the. ground and premises | ‘in controversy TA ge 
-. this action, being: the ground in ‘conflict: between ‘the’ ‘Nilus Jode- ‘Inining claim: Be oie 


a and the Leonard: lode. mining claim, or any part thereof, described in: ‘the. ee ee 
a plain: ‘and in the defendant’s cross-bill or: complaint in’ this-action.. : ar ee 
Its: further ordered, adjudged: and deer eed. that the plaintiff: take nothing by a 


: Peete action, and that the’ defendants take nothing byt this: action or their cross: ee 


ag : complaint her ein. 


epee action. 


Done in 1 open court this 7th day of Novenher: 1900. 


i hse is. further adjudged ¢ that costs shall a be: allowed to either party to 0 ths “ . 4 : & 


The verdict and judgment, therefore, were  peltinned: a ontered - con 


: ek, to: the act. of March a 1881 OL Stat., » 00) wher eby. a a oe 


oe _ provided— Eos ee 


That if, in any.  aetion: i brought: pursuant to ‘section twenty: three ‘inated a ee 


See twenty: “SiX. of the Revised Statutes, ‘title to the ‘ground in controversy. shall. not. eee 
_.. be established’ by either party, the jury. shall so‘ find, and. judgment. shail be: -00 05% 
ok ~ entered according to. the verdict. -In such. case: costs ‘shall not be allowed. toe 
= ~ either: party, and. the claimant shall not proceed: iu the land. office or be: entitled See 
hee a a. patent, for the gr ound in. -controver Sy. until he shall have perfected his title. e OE 


‘Upon the ‘concluding clause. of the. act: rosident counsel ‘base their 


= ? “contentions: on- behalf of the Leonard applicants. ‘and patentees. By 





oS ; virtue of its, terms. and. notwithstanding or in, view ‘of the verdic oa 


ae judgment, it ds contended, the Leonard. patent. application remained: a 


a pending : and the. applicants were entitled to proceed thereunder, with- oe : 
ae some giving further notice, upon perfection. of a possessory. title: : ee 
| Commenting upon the effect of the amendatory act: of 1881, counsel ae 


© argue that prior thereto, and under the provisions. -of section 2326, . ” 
os Revised: Statutes, an- applicant for. patent was. not put. upon. the a 
or defense of the. validity of his own claim. by the interposition of an . : 


adverse claim and suit thereunder ; ‘that. that question. remained, 

a not. i in: part. but in whole, with: the land. department, provided only. ere 
that his adversary: failed- to establish his claim of superior right; 
no that t the laboring oar was: borne by the plaintift (aidverse claimant), oe 
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as, eine sicceaded,. at: ail upon the strength. af hig c own eats na pore a ; 


~ alone was on trial; that if the plaintiff prevailed. there would be. an. ee 
end of: the. case ey, the defendant (applicant. for patent) both - pee et 
Co the: court and in the land department, and the. former might. avail 2 
himself of. the. judgment. roll to secure patent; but that if the plain- 
“tiff failed to establish his adverse right the ‘stay, of: proceedings i ik. 
~. the land department would be removed. and the- applicant entitled 
‘to proceed as though no adverse claim had been: interposed, and “the a 
--. adverse claimant would be eliminated as a factor inthe case. No’. 
_. “change in the status of the adverse claimant was wrought by,andinthe- | 
-... event of a judgment pursuant to, the act of 1881, say counsel; but they © 
ae ~ earnestly insist that with the applicant for patent the case is different, , oe 
-. in that by the concluding clause he, as the “ claimant,” is still recog- 

/ nized asi such notwithstanding - the verdict, and that with premedita-. 2 
tion and purpose that clause deals with him as a continuing factor. ee 
under his application and relegates his case to the land ‘department, eee 


where he may pursue | his. claim upon submission of. proof, not. that be sas 


- has originated a sae a but that, he. has = ‘Petfected * PoOMe, : 


re _ theretofore asserted. ae 
ime he is, aS appears from maha has bead ie the theory: of cence fe 


a “that the adverse. claimant, Brien, was eliminated from. the patent pro- reek 2 
oo ~~ ceedings and: concluded as to. the premises in controversy as effectu- 
> ally as if he alone had suffered an adverse judgment. in. accordance 

- with the. provisions of section 2326, and that thereupon. the stay of 
ore proceedings in the land separunant was lifted, and all further: ques: —— 
“5. tions concerning the applicants’ claim in ee to the premises were 
remitted -to that. department, with the privilege on the part of the 


7 applicants of proceeding to entry and patent under their application os = 


eee merely upon submission of proofthat they had “ perfected: a pose, 
_._ sessory title in themselves. Or, as it is otherwise stated by counsel, = 
--... when by publication and posting of notice of an application for 2 a 
mineral patent all those concerned have been invited: to present their = 
adverse claims, and when such as have: been. presented have. been > cd 
= rejected. upon trial in court, the question of the right of the appli- Be 
oe cant to ‘his claim becomes and remains thenceforward one between) 
himself and the government, to be determined in the land. depart: 
“.. ment and nowhere else; and. what is. conceived to be a recognition a 
ee expressly _ accorded the « claimant,” as meaning the applicant for. 
patent, by the concluding clause of the act of 1881 is relied. oe as ae 


ae supporting this view. +. aes 
The view can not. be accepted : as: come ‘Indeed; oe a es 


my ae argument of counsel, that prior ‘to the act of. 1881-the asserted. es 
ee "-possessory title of the nveree claimant alone was tried. j in. the action,» a ea, 
ae ae ae equally b be true that thereafter ae claimed Doseery, title oe tae 


ee 
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| iy sipplicant: for patent sould be: a tried in the same manner gina ee aie 
a the: same conditions, and would be exposed to 'the-same consequences... 
ise ne ‘This is obvious from the first portion: Ob: the-act. itself. In Lindley on : ae 
- . Mines (2nd, Ed., Vol. Uy, Sec. 63, Ae 1366-7 ae , upon each of x =a 
one cited cases, itis said: ; 


oe inthe: ordinary action of f ejéctment a. defendant may ‘yely. upon the ee eas 
- ia plaintiff’s title; but in the. proceeding contemplated by. the Revised - Statutes, rea sie 
a ihe hte ‘the light. ‘of the amendment. of. ‘March. 3,. 1881, “both ‘parties are. regarded. BS oa: a 
a2 actors, and: some ° Of | the rules. ‘pertaining to. “ordinary actions, are: Pe hee. 
Be modified | in ‘the ‘trial-of such -causes.. , 3 ie ae nee 
St he’ plaintiff. may be non- -suited, but this will not avail’ ‘the defendant. “unless ne aa © 
we : te thereupon ‘Proceeds to. establish: his Tights. affirmatively. and secures. Sa eh a 
ae paral hans 3 eae ’ Rar : 


Ce ia. "Speaking of the act, ihe Saban nae in there course c oft the # opinion = i : 
hae in Perego. Us Dodge (163° U. 5. 160, 167-8), said j im part: i Ae 


eis manifest object: was ‘to provide for an adjudication, in the case one hn 

"shat neither. party. was: entitled. to the property, so that the applicant could not’) © 2 

: £0" forward with his proceedings. in the land. office simply because the. adverse 

ee ~ sdaimant had: failed. to inake out his: case, if he had also failed. In other words, 

+ the duty was imposed on’ the court to enter such judgment or. decree. as would... 

. pas ae evidence that the. applicant had not established the. right. Of possession, and was.) oe " 
ie for that reason not entitled toa patent. The whole proceeding is ‘merely in. aid | Zon 

| oo of ‘the’ land. department, and. the ‘object of. the amendment was to secure that aid ~ aa fae, 

ne _ as. much in cases where: both. parties failed to. establish ti ne as. 3. where fudgment = 2 ee 
ee was, rendered in favor of either. 7 ree . eae 


i oe "That: the judgment « entered in eA case was Peonclunvs upon. ‘the wie ae 
eee vee. ‘claimant ‘wnder. the patent. proceedings . thitherto pending, as 
ot “maintained. by. counsel, there. can be no question. - It. was adjudged, 2 

.* upon. the verdict, that'‘lie was not entitled to the right of 7 possession of 
othe. premises in controversy and that he should. take nothing: by theo son. 
‘ -Vaetion. ‘But judgment in:the same terms was entered against the Ape 
_..-’ .plicants for patent; and, the character and. purpose of the actioncon- 
“sidered, there would seem to’ be no. ground for any distinction in. 

ae _ respect: of its. effect as to them. - ‘Speaking, i in J ackson 0. “Roby (09 
ttre Oy 440, 444), of the finding below by the: jury in that case that 200°, 

Peete “neither party litigant: had Ue title to ‘the > property t in sonixsirensy, Lae 

oe as Supreme Court: said: ee are cee ae pice 

ate = “The effect of this verdict was. to ‘leave the: defendants, ‘who had applied: for ioe oe - 
nae patent, without any: right. to it, SO- far. as the. premises in Controversy, were con- Te ets 
ee oe and to leave the plaintiff in AO better situation. : 


“And i in ‘Lindley on ‘Mines (supra, ps 1370) aie is. | further said: 


ee = : ~ Where the judgment. is, that. neither party has established a right of posses- 7 ee 
ss gion, the: presentation of the. judgment. roll. to. the. land ‘department. effectually” ie 

-\. terminates the proceeding. It has per formed its office.” The land ‘officers will ~~... 

* “not undertake to retry tlie issues submitted to ‘the court ; hor is: the Jand. depar ee eee oe 

a no in ees sense an appellee tribunal. It accepts. t the judgment a as. 5 coricluding. oe ne te 
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ae the breseiit right of both contéiding parties. ‘The effect of stich: a. judgment is io oe 

Oe a me prevent either. party. fr om pr oceeding further - in the land ‘office. - “The with: oe a) 
“0. @rawal of the land affected by the filing of the application is removed, and the’ ae 

ieee es ae act in controv ersy becomes: subject: to. new. applications. . | er ent ae ne ea 


The: prerequisite to. ‘the paramount title ander: ‘the: mining: eis OE 


om ‘and the basis of effective patent: proceedings, i is the right of possession = 
-. . which arises under and by virtue of a valid location; and “the ques-. © 
oo. tion of the right of. possession. as between ‘contending claimants 1s 

~ "committed exclusively to the courts and is determined by. them in aid 


of the land department. . Since patent. proceedings, can be. lawfully, | 


. ‘commenced. and. Droseouted only by. one who, “ having. claimed and : | 


located: a piece of land . . . and complied with the terms of” 
the’ maining laws. (See. 2395, me Ss. oe has thus. acquired. the: possessory anes 


oe right, what jurisdiction. remains to -be exercised: by. the land depart- 
“ment, but -to reject the. application. for. patent, when ‘it has been. 7.255 
os _» affirmatively determined by a court of competent: jurisdiction. imran): "Fy. 
we adverse proceeding that neither. party has the right of: ‘possession ? . ard encod 


The terms of: the concluding clause of. the act. of 1881. do not. auetity: Pe 


“the conchision that, in the. event of a. 2 judgment i in accordance. with the ne 


ce anely: ae the judement; to complete the patent proceedings t theietotore : en 
initiated: by: him: and “ without giving further’ a upon Mavs oy 
ee a perfected. his. title. ”. , ea ke, 


There is nothing in the clause to Patae that the term ¢ i ‘dlahtiant 2 ee 


a ~~ pefers exclusively to the. applicant for patent, ‘and. that: he alone. Ceo 
age Sa authorized to perfect: in himself.a possessory title which, as: judicially. 3 
determined, neither party has then established... If it were otherwise 
ee the clause : would: be wholly at variance -with the: general: ‘purpose 
“oo. .-and provisions: of: the. mining. laws. The. opponent, who also asserts 
. . compliance with. the: mining. laws: and, as. provided by section 2826, coo 
> files an. adverse claim. is, -obviously, in every sense a “claimant ” of oo 
Ae ~ the’ tract in controversy as fully as the applicant for patent, and may - ee ee 
ak profit: by.- the latter’s. patent. proceedings i in ‘the: event. of a favorable. °° 
~ judgment. . Upon’: what: ‘possible hypothesis, then, can’ “it: ‘be. main-. oo 
tained. that the applicant. ‘for: patent, -who-at the. time. of; ‘and by virtue © ae 


Or. the. judgment: unfavorable to both. stands. in-no. better position: eae 


: ‘than the. adverse. claimant, ‘1s. ‘alone privileged to. perfect a possess- . ee . o 
oe Ory title in himself, and that: the .adnerse. ¢ claimant As barred: ae Pete 
SS. further, effort in'that. direction? | eee ieee 


“Indeed, the clause:in question’ plainly i is not intended : as ‘a: faptecogats A 


hee ae en of i a tight of appropriation. in any. particular ‘person or persons, Ce 
oo but is a. prohibition. purely: “In. making provision | in the act for an’ 0)” 
ie = adjudication: adverse to. both: parties litigant. in any. given case, and. : oe i 
aS dealing: with them alone, it was. but. natural to: add such | a specific a 
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oe pechibition, i in onde to avoid: é a geobnd. miscarriage, eae a eee a 
4 Ok Patent proceedings by either se until he shall have perfected: Riese 3 
nied oo title.” are ee 7 ee. 
oo tis “not provided by ‘the amendatory act that the: proceedings had ee 
es in-the land department. “ shall be stayed,” or further stayed; or that. = = 
i. Sscesthe. applicant shall not prosecute his patent proceedings: further. ine 
feces the: land: ‘department,. until title shall have. been perfected, but that. =. 
: ‘ Poe es EC claimant shall.not proceed in the land department- or be. entitled ee aor 
Pa FOE: patent: for the ground in controversy. until he shall ave perfected” oe 
“his title.” The act provides fora judgment. adverse to both. parties, a. 
a8 effectually terminating. the. patent. proceedings, and leaving. x no ques ee 
i tion. to be: determined by the land department. - . oe 


~The final “judgment thus entered in. this case,: “that neither: the - . me 


oe  plaisiti nor: the defendants. were entitled: to the right of possession” i 
+ 3. or should’ take anything by the action, was a-conclusive determination en et 
se that: under the’ patent. proceedings out of which the controversy arose 
map oo» neither . party was entitled to a: patent and that those proceedings | ee. 
were therefore without effect’ from the beginning. “With the. rendis 9.3" 
ces én of that indgment the: patent: application. of the. Leonard claim- ee 
oe ante fell.” Se 


<In-his cominanication “first: ao eet forth, Biien seer fa setae Parece 


ie verdict he fully complied with: the mining | laws i In regard. to the ieee 
tee 7 tract, i in contr oversy. and perfected. a possessory title j in the premises, ee 
and: that he rested in the belief that the judgment would ‘protect. hirn 
: © against’ the issuance. of patent to. his: adversaries. The. opportunity ee 
See ‘which should have been. afforded, ‘as. required by law, by prosecution. Pain oF 
og OE patent’ proceedings dé novo, for a further: adverse claim and. suit. oe 
“ -.-thereon'to determine any disputed question of the right of possession, oe 
oak ‘such right had then been acquired; was: ‘defeated by. the course’ pur- 9 
- DEAL sued. by. the. Leonard applicarits and which | was made effective by the ores 
Coe use of the inaccurate and misleading certificate before mentioned. 


As above indicated, counsel cite and-rely.upon the case- of J: ames D. ay ef: a ; 


: - "reliance. upon» the. same. showing. as to title which the court. had a es 
aa rej jected ‘as insufficient that her “entry. was ‘canceled. by the. depart OE 
a mental decision. Far from anything. therein 40. sustain, this. conclu- —e ee. 





= Rankin, eb. bss. supra, with which they zealously. endeavor to. reedar 8 es 
3 eile” the’ later - case of Newman. W, Barnes, ‘supra, in each of. which - ee 
: aor judgment. was rendered i in: accordance. with the act. of 1881 and. entry 9 oe 
eS thereafter made by. the. applicant for patent without. proceeding = 
ic Fide. NOVO. The substance of. their contention is that, in: addition to. a 
oi the fact, that the earlier. case is not referred to in the: later or. ‘else-: ee 
ae, “where overruled, ‘it would appear from the statement. of the later case ~ - 
oe that the: applicant for patent - therein applied to enter: without. proffer : ees 
of evidence’ of perfection: of title; and that. it was because of. here) 


. 4 
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| Oe sion, the poneds upon. which: the’ itty. was canceled were: ait oe. 28 
the Department, .after reciting ‘the. statute and the judgment Boe oo, 
Bag 0 had been entered by court, as: follows. (pp. 258-9) : 3 eee 


In view of the plain and unmistakable. language of the statute, together with: = 


a: the finding of. the court, and the facts, it would seein. to be idle to argue that. es 
ae a the claimant. had -any. right to make entry. after the rendition of this judgment. ee fei : a | 
_. The statute provides for the submission of. controversies between. rival mining a yeTie 


~ daimants: to-a.court. of competent. jurisdiction for the. purpose of settling home oe 
- dispute in- regard to their: possessory rights. | ee | oe 
It is also wisely. provided that. where neither party. is “entitled to judgment; Se cust 


_ the. court shall. ‘so find. It avouldseem. that - the last paragraph of the. act .of 6.) 
_ March 8, 1881,.supra, was sufficient in itself to preclude the local.office from 
oA entertaining the. application. to enter the Jand. after judgment. Lad-:been renderéd roe 
—-. ‘by the court... So far as the record. before me shows. the. proceeding was’ regular ee a a 


“in every way and. there is no complaint: made to. the. jurisdiction’ or otherwise, Brea 


- -go ‘far. as “the court: proceeding | is. concerned. ee view of this, it is. difficult to. ae na) 


--eoneceive ‘upon what hypothesis. the. ‘claimant, was allowed ‘to make entry: Tne 


view..of the judgment rendered, it became. entirely: immatérial | whether the ° 
oa assessment work - was done for the year 1893 under the former entry, “Or. for 
any other year, as they had no right to. the property. ts 


The views thus expressed are wholly at variance “with the: position : ‘ 


: taken without argument upon the question in the Rankin case; and - 


that case was therefore by the later case in. clear effect, and it is. ie 


hereby expressly, overruled. 
_- Counsel also cite the following Seictiee’s used by ie court in a the 
- case of Creede &e. Co. v. Uinta &c. Co. (196 U. S., 837, 3854) 


It would ‘seem, therefore, from. this: review of the authorities as -well as ‘from - 


wae ‘the foregoing considerations that, as between the: Government and: the locator, 


“itis not a vital fact that there was a discovery of mineral before the commence- 
- “ment of any of thé steps required to perfect a location, and that if. at the time © 
of: the entry. everything had been done’ which entitled the ‘party’ to. an entry, - 


| _ te, wit, a. discovery and ‘a perfect location, the Government would not.be justi-. 


; fied in. ‘rejecting the application: on the. ground that the customary’ order of | 
procedure had not been foilowed. In other words, the Government :does. not, 
-. by accepting the entry: and confirming it by a patent, determine -as. to the 


7 order of ' proceedings prior to. the eay but. only that all: ‘Tequired: Ae law have | nad 


“This ieniniaped 18 one by tien sustain the view is it was 


| : came and regular. for the applicants for patent to: proceed to entry fo 
- under their’ application, following the judgment, ‘upon. performance ee 
of all acts. in: respect of their alleged location: essential to the perfec- 


~ ‘tion of. a possessory title i In themselves; and that. the validity of their oo os 


: entry” was dependent only upon the performance of those acts prior ve 
~/. to the time the entry. was: oa without f prosecution patent. PEO: cae eG 


| Rrra: anew. ae aa. . 
The case, however, is is in no particular i in. point, and the ‘anaunee o 


| “aaa in the opinion: does not even inferentially: sanction the course. + 
~ pursued in 2 the « case. at bar. ‘That: hogs ‘which arose, between a lode oo ee 
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as perme ie a tunnel eau, was Roe an nies iieealiog. pure, 
-- -suant to section 2396 and: ofcourse did-not’ embrace: a judgment. His eee 
a accordance with the act of 1881. : The. language above quotéd i isa por- (ee 
os a tion. of the: argument in. demonstration of. the evidentiary character Pe oe 
ofan entry. and patent, lawfully secured, with respect 'to the actuals 
ee performance but not the order of. pérformance. of the acts requisite. =. 
_... to.a-valid location, in general. The court does not intimate that Pl 
Ma copdings: taken without authority, of law are e cured by thei issuance o hes 
oe "patent. ca ae ane 


“In view of ihe sudeihent entered by the court. the forthe Pa 7 oo 


- ings so prosecuted by the Leonard:applicants were unlawful, andthe 9” 
entry allowed thereunder and patent thereafter issued-were so allowed’ 
- and issued. without. authority of law. In the judgment. of the Depart- roe 
ae “ment, the. case ‘presents: clear grounds for the interposition of acourt) ; 
-.. of equity, at the instance of the Government, looking +o the cancella-— ae 
..- tion of the erroneously issued Leonard patent, so obtained by misrep- 30° 
fia ee resentation, and the restoration of the lost. jurisdiction. of the land. ae 
ce Lie department, in. order that, by a proper. enforcement of the require- a 
os. ments of the mining laws, Brien. may be afforded the opportunity — a 
~ which is due him, in view of his continued claim of-right to the prem- 9. = Hee 

a - isés° involved; to: secure in the tribunal of exclusive jurisdiction . ae Cores 
ee deterniaton: of the disputed question of the right of possession, 
aoe See: cases -of Moore v.-Robbins. (96 U. S., 530, 533) ; “McLaughlin: Goeass a 
"United States (107 U. S., 526, 528) Western Pacific R: R. 2. United — rr 
a -. . States. (108 U.S; 510, 518) ; United States v. Minor. (114. U.S.,'288,-. 3S 
wt Od. 4) ; Mullan at al. v. United States oe U.S., QT1, 278+9) 5 ‘United’. eee 
- oe States: v. San Ji acinto Tin Co. (125 U. S., 273, 985 6); 3 United States 
ee Beebe. (127 U. S., 338, 342); United States ». Iron Silver Mining © °°: 
ee! Ce: (128 U. S., 678, 676) ; Williams. v:'United States (188:U: 8. 514,00 
~ 517); United: States v. M., K. & T. Ry. Co. (141 U. S., 358, 380-2) : ee te 
San Pedro &. Co. v. United States (146 U. S., 120, 132) ; Germania 
ca Tron Co..v. United States (165 U. S., 379, 383-4) ; : United. States ». Boe” 
American. Bell ‘Telephone Co. (167 U. S., 294, 239-40) 5 ‘Duluth & Tron. ee 
ee Range R. R. Co. v. Roy-(173.U. S:, 587,. 590). 3 es 


The record i is returned, with the direction that the pabantées gain oS 


ee called: upon to aieender the title under. their patent, and: to recon- ee 
ae vey by ‘sufficient deed. the. patented premises to the. United ‘States, oa. 

ce within, thirty days from notice; and if atthe end. of-that period they: 020 
ae - haye not so complied with. the? demand, - your office will. forthwith 
prepare and transmit to the Department officially certified copies. Of, 
2 the pertinent portions of the record, as-herewith separately scheduled, ted ec 
a g with: your report in the premises, upon receipt whereof the case w nl eee a 
-. be submitted to the Department of Justice with. recommendation that. =. oe 
= i ‘suit be immediately, instituted to secure the vacation and cancellation See 
om ne oft the outstanding. patent. i eae, a es 
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tks PGs Sas . : Pe 
woos bidiy - bt oo, Os : 
eae 


“Omouban.. 


=, | | Daraxraneyr ( OF THE ia Trrintton, 5 ae ee 
ce ee | GENERAL Lanp Orrice, - : 
“Washington: D. Ce _ July 48, 1906. 


te 2 Rectoims: AND iy Riscivina; United States Land Offices. Tare 
_ Sirs: ‘Hereafter the sale of isolated’ tracts will be: vovernéd: by die! oe 


on provisions: of ‘the act: of June 27, 1906 Lora +303), amending 


eRe on section 2455 of the Revised: Statutes. “ ee 
es ~ ATE such. sales’ shall be imade 4 in. the. manner rer oe hereinafter a 
a ] Pe provided, and. all instructions 1 in. conflict herewith | are stiperseded.. ae 

cls: “Applications to. have ‘isolated tracts. ordered:into market should | a 


oe “be” filed with the’ register. and receiver of the Tocal Tand office i in | the” oS 


See - district wherein the. lands. are situated. a eas 
no. Applicants must. ‘show: by their own, : aflidavite; pcos. by oe : 





Se two witnesses, the character of: the land; that it contains no saline, 
os... stone, or ‘other. minerals; the “amount, vend ‘and value of. ‘timber a 
= “thereon, if any; “whether the land is ‘occupied, and, if : so, the nature =. 

28 of the: occupancy; ‘for what purposes: the Jand i is chiefly valuable, ane 2 


ee why. it is desired that the. same be sold. ee : oe 
Oe ‘The local. officers. will,” “upon the receipt: oe apphieaons: cater: oe 


os them 4 in pencil i upon ‘the tract’ books. and Hainedintaly, thereafter. forsee | 


aoe ward | same to the General: Land Office. ao te 
| gas Registers and receivers: must carefully ¢ examine. ee be aa a 








a ; records, and in transmitting applications report the status thereof | i 
ees andthe existence of any objection to the offering. of the. lands for-sale. = 


5. The filing of application does not affect the status of the land ~ “ 


= eas segregate. the same prior to the approval thereof by. the General | 
nites ULaind | Office, nor. does it give. applicants any. preference, ‘right over. 
a others who may desire to. purchase the land at any sale that may: bes.” 

had: thereunder, as the land must be disposed of to the highest bidder. ~ 


ib the land is ordered. into market. the. local: officers: will be 80-7 - i 


ee sdzissa and directed to give applicant notice thereof and allow him 30 oe 
days within’ ‘which’ to. deposit, with the receiver, an- amount: to oe , Le 


ae ae j : the expense of such. sale, ineluding. cost: ot publication of notice. © Cn 
neat -When lands ¢ are ‘ordered to be ‘exposed at. public sale, the register Oe oe 


oe and receiver will cause a notice to-be published once a week for five 2 
eee consecutive | “weeks: (or. for’ thirty consecutive days if a daily paper), Le oe 
ae - immediately preceding date of. sale, in a newspaper to be’ designated — ae 
a a : by the register as published nearest the land described i in the applica- ae Pos 
ae tion, using the form. hereinafter given, “The - register will ‘also catise 20 
ee i. a. similar notice to be posted i in . the, Toeal Jand. 1 office, such notice to. ee 





-DNCISIONS. ‘RELATING | TO. THE. PUBLIC ‘LANDS. ees ‘AB > oo 


SS be remain: SO Sar ee the se ee of Pabliestion "The applic a 


oo i cant must, furnish proof. that publication was duly made, » ae 
8, At the time and place fixed for the sale the register and receiver Se 


a wall. read. the notice of. such sale and allow all qualified persons present 
eS! am opportunity to. bid. After. all. bids have. been: offered the local — ee nate 
officers: will. declare: the sale closed. and. announce the name. of, the 2.00 pee 

highest bidder, who will be declared the ‘purchaser, and he must = 


ee within’ ten days from such notice furnish evidence of: his citizenship, 
ee nonminé¥al and nonsaline affidavit (Ee orm. 4-062), or: nonsaline. fits... 


-» dayit (Fé orm: 4-062a), as the case may require. - Upon: receipt: of. the het - ae 


ee proof ae: paydient: for the land, the Toeal officers oe issue, oe Proper 
a4 final: “papers. © : — : fe - 
9. NoWTands shall bis sold: at. islése thar, $1.2. 25 per acre. ‘Should any i ne, 


: be the lands. so offered be not. sold the; same. will not be regarded as ‘subj rt nee 
eto. private entry unless located i in the State of Missouri. (act. March 2; .- 


: ~~ 1889, 25 Stat., 854), but. may. again . be offered for. sale i ante n the manner : os — 
i a herein provided fore 36) is a 
: 10. ‘Promptly, after each. sale. the local | officers will forward to. the oe 


4 nea date thereof, aaber of ceihcates, ame james of” puichasers Be 


Cash papers will ie issued, as in ordinary cash entries, indorsed. “Pub- 


ia he Sale,” and reported i in your current: monthly" returns. With. the: ‘ 


entries must. also be forwarded thé affidavit of pater showing due | . 
publication and’ the register’s s certificate of posting. ass ae 
Nery: neapectfully,. | 


| Approved J uly 18, 1906: fe 
| THos. Ryax, Acting Scoretary.. 


“[Pusti0—No. 308. r: 


G RK, Pouoor, , Acting Commissioner. - ee 


aN ACT to. i pnendé an. wee “entitiea. An. xAct. to. aanend’. dectloni 2458 - ‘of ‘the. » Revised ee CEES 


_ Statutes. of. the United. States,” appr, oved “Hebruaty’ 26, 1895. 


“That: ‘thie: ‘Act’ of Februar: y twenty-sixth, ‘eighteen ‘hundred and ‘ninety-five, 


oo - entitled: “An Act to. amend section twenty-four hundred and fifty-five of. thS iy a _ 
2) Revised Statutes of the’ United States,” be, ‘and the: same is F hereby: amended ee 


- “go as to read as” ‘follows : 


vo Aye It shall be lawful for ‘the - Cémmitiisstoner. of. the’ Genéral Land Office to or rder nee | eae 
nto market and sell, at public auction at the Land Office: of . the district in 0000. 

eo 8 which: the land is situated, for not less than. one’ dollar and twenty-five cents) = 
.. = per aere, any isolated or disconnected tract or parcel of the public domain not... 
~~ exceeding: one quarter section which, ‘in his. judgment, it would be proper Og = 0 
~ "expose: for sale after-at-least thirty days’ notice by the land officers of the. .- 
_ district in which such land may. be situated: Provided, That this Act ‘shall not 
defeat any’ vested might! which has already attached upon any, pending: entry 0 or ne oe 


as gears ae 





| Approved, Tune 21, 11906, 
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-NOTIOR FOR PUBLICATION. “(SOLATED TRACT. 3 


Puanie Lanp Sane 








LAND Orrice, 190. ie z 


“Notice is: Hereby: given, ‘that: as: s divected: by. the Cominissioner of: the: General foes 
7 Land Office, ‘under provisions: of ‘act. of Congress. approved: J une. 27, 1906; ‘Public. gates 


No. ane we will offer at: public sale, tothe highest bidder, at ——- o’¢loék + m,, ee oo 
ath “next, at this office, the- ‘following traet of. land, to-wit: 














tt their claims, or. . objections, on or before the day above designated. for sale. 2. | 
. | . ae ee : Peniste : | 
+ Receiver. e 











ey 


. NORTHERN’! ‘PACIFIC. GRANT—ADIU STMENT—ACTS OF TULY 1, 1898, AND. 
A : = MAY 17; 1906. Pa f - Poy! 


| Sram or » Onnison » ‘Norrie Pacune Ry. Co. 


a ve selection ‘by. a State’ under the provisions , of the act of Aeent 18, 1894, ean 7. oi 


~ Any: persons claiming. adverely: the: ‘above: described ‘lands are. a avised. to ‘fle ie eee 


not,. prior. to. approval thereof, be considered an . Y entry,”” within the mean-" 7 


a‘ ing. of the act of May 17, 1906, extending the. provisions of the act of J uly ly 
: 1898, and the conflicting claits of the State and. the. Northern Pacific Rail- : 


ee way. Company ‘thereto: are. therefore not. subject to ee under ‘the e : ae a 


: ‘provisions of. said act, 
: The ‘purpose of the. act. of May 17, 1906, is “to Sctend relief in- the same ‘lass 

-of. claims: as. provided: for in the act of. July 1, 1898, where the same were © 

* initiated, within the es described, after January 1, 1898, and P BUOts | 


to May: 31, 1905. 


ty . Acting: Seoretary Bryon a ‘the: Comunisitoner of the General oe: a 
3 Me L Cy. Office, July 20; 1906. ik a Ww. oi as 


-, With your office letter of the oth instant was Saeed a: ‘gnotion ' = me 
on behalf of the State of Oregon: for review of. departmental. decision 


of June 8, last (not: reported), in which you were’ directed to pro- — . 


eed with. ine adjudication of the claim ‘of the Northern. Pacific Rail- : : ; 
A way: Company. to lots 1, 2, 3. and 4, and the N. 4 of SW. 4, Sec: ee Be 


oe ae oD. 6 N., Re 28- E., La Grande land district, ‘Oregon, under. its grant, : | ca 


without regard ' to the claim of the State of Oregon resting upon.a |. te 


ae ee proffered: list: of selections filed November 16, 1901, under the act of : a 
August: 18, 1894: (28 Stat., 3812, +422), and. approved by. this eile net ae 


~~ ment J uly 18, 1905. . 


i gee ee the. decision. appealed from Ae Picks with. regard ic the. anh eae 4 
—vof the. railway company. .under- its grant and of the action upon. the 


‘State’ s list of indemnity selections, are fully set forth. The motion 


es mt ‘ alleges error. in not taking: into consideration. the. act of Congress os : 


"DECISIONS. ‘RELATING TO. THE PUBLIC. BANDS. ee wee oe 


; approved May 1%, 1906 (Pablo, No. 172), the first section of whieh 
es ee pao 
| That’ the: provisions of ‘the act ‘of July. first; eighteen ‘hundred. and ete 


* a eight (Thirtieth Statutes, pages. five hundred: and. ninety-seven cand six ‘hundred! 
rs a and twenty), which provided for. the. adjustment. by” the Land’ Department of: 


- conflicting: claims. to lands: within ‘the limits of. the gr ant: to the Northern Pacific 


ee “Railroad Company, and. also the provisions: ‘of the act of Mar ch second, nineteen _ 
~~ hundred and’. one, entitled “An act for the relief of. settlers under the public”. eee 

-- Jand: laws. to lands within the indemnity. limits of’ the: grant to the Northern ae oe 
“Pacific. Railroad Company,” be, and. they~ hereby. are, extended to. include any, re 
-.. “bona fide settlement or entry made subsequent to January: first; eighteen hun . ne Chae 
oly dred, and ninety-eight, and prior to. May: thirty- first, nineteen hundred and‘ five, . 


4 accordance with: the erroneous decision ‘of the Land. Department. respecting. » 


ee ‘the. withdrawal on general route: of the Northern. Pacific Railroad: between: 
a Wallula, Washington, and. Portland, Oregon, where the same has not since been. 
or - “abandoned + Pr ovided; ‘That. all. lieu: selections: made. under. this act shall. be- 

, tS confined to. lands: within the State where the. ‘pr ivate holdings. are situated. 


“This claimed that the State’ S selection should be considered aD entry 


iti the meaning of the provisions of this act: and that. adjustment. 


on of the: conflicting. claims should cae a directed under its as oe 


: soe 7 
ee Th. has been. ea cally held by this Departivent and ie coirrts: that - 


an ~ there is: infact: no selection, where approval of the. Department , is- 
ee necessary to give the same. validity, until such: approval i is given, onde 
_.. that all/steps prior to:-such approval are but a proffer of a selection. 
+. Further, that: while for. administrative reasons’ the same segregative 
effect: has: been accorded a. proffered, indemnity selection’ prior to its” 
oe a approval . as.1s accorded an entry of record, it has never been held to. 
ca be,. while: awaiting departmental consideration, a technical entry... 


“Under the act of July. 1, 1898,. this Department. has held that: : én 


ee Remestead appliéation. pending on January 1,.1898, is not within the | 

ae class. of claims subject to adjustment. under. the provisions of the act: 

ea | uly 1; 1898. See Northern Pacific Railroad Co..v. Shefwood (28° a 
sins Meds debs 126). ‘Had the selection i in. question. been proffered prior. tod an- o 


- mary. 1, 1898, the claim would: not have. been. ‘subject to elena 


- —. under the provisions of the act of. July 1, 1898, and it was undoubt-.’ 
one edly. the purpose of. the act of May 1%, 1906, mérely. to extend relief 
to the same class” of claims provided for’ in 1be. act of: July. 1, 1898, 


‘ where the same had. been initiated, within the country deseribed, after: 


ae od anuary I, 1898, and. prior to May 31, 1905. | : . 
“The. eatire matter considered, it. is “the opinion ae itis Department 

ae ‘that the claim of the State, resting upon its indemnity selection here- . 
~-  inbefore referred to, is. not. within. the class of claims subject to 


~ adjustment, either under: the ‘provisions of the act of July. 1,. 1898, 


: ae or the extension granted by. the act. of May 17, 1906. The motion. is. 
eee accordingly. Sato : ae: 





es Se a o "DECISIONS RELATING 0° THE PUBLIO. LANDS. 


“MARCH, 3, 1891. 7 
eaves: vd. ACOBSON. 


an thereof. under said séction.. 


| ee the local: officers issued final cash “certificate (ander. depart- 


tia? fe CONVIRMATION—HOMESTEAD—RATLROAD GRANT-SECTION a > AcE or in 


ee, Where final certificate is: issued. upon a homestead’ entry, subject to thet tain ary ; ° e ae 
- / +. the Northern Pacific. Railway Company under its: grant, ‘which claim is:) | 
pe : oe subsequently relinguished under: the’ provisions of ‘the’ act: of. July. 41 1898, : eee Cae 
‘the adverse claim of the company, while pending, is not’ a contest: or pr otest ee 
+> .against the-validity of the-entry, within the meaning of’ the proviso to‘see oy +. 
> tion 7. of the. act. of March 3, 1891, “such, as Would, Preren pontiymatian Sy 


on : ; : Acting . Aeprstary: Py a the Commissioner r of the ‘General, ‘Donde oe 
ae. (fF. L.©.)2° . Office, July 20, 1906. “(E. L. McC. Ve tat : 
ae Charles J noobstn; on Jt une nee 1897, made Komastéait entry. for the - ne 
/ SE. 4 of Sec. 33, T. 58: N;, R. 19 W., Duluth, land district, Minnesota. Le 
On August 99, 1898, acobson having submitted. commutation 7 


-. mental ‘order of February 28, 1898), subject to any. claim. the Sa 


~-- .ern: Pacifie-Railroad Company might. have. 7 
~~. On October 17; 1905, the Department accepted. clinduchmone No. 6, oe 
| supplement “A; » erecated September 23, 1905, under the act of J uly" was 

‘1, 1898: (80. Stat., 597, 620), by. the Northern Pacific Railway Com, 36.2 


: pany, Successor 1n-interest to the Northern’ -Pacific ‘Railroad Com- 


| Bs pany—which relinquishment. embraced the tract. entered. by. said : 
_ Jacobson. Thereupon. your. office, on November de 1905, advised the 


local. officers that. the final proof submitted by J acobson would. be ee 


examined with a view to patenting. 


ie On Wovember 7, 1905, James. Li. Travers filed affidavit of, ee 
alleging, in. sistance: failure: to establish. and maintain residence, ok 


and: to cultivate and improve. the land; and. that” his. commutation 


-— . proof was. fraudulent.- ‘This’ application to: contest: was rejected by? : a 
oe the local officers. because. more. than two. years. had elapsed since p the” : 7 | 
Che issue of. final receipt. and: certificate. ee 


~The applicant appealed ; and your rice on ‘Desan bax 9, 1905, ae 4S see 


» The proviso'to said section 7 reads as Vllowee | oe ee 


That after’the lapse of two years: from the date of the issuance of ane. - 





Ss a 7 tained the judgment of the local officers, ane rejected. the. application; : es 
ee to contest, on’ the- ground’ that. more than seven years had elapsed ia 
- “since the issue of final. receipt: and. certificate, and. hence the entry is 
ha, -confirmed. by the eS to section. 7 of the act oe March. 3, 1891 (26° a 8 
_o), Stat. 1095). 3 — 
vo, APS: applicant, a apeeelade i: the’ Deprun nileting « ‘that ee 
oe othe: adverse claim of the Northern Pacific Railway Company ‘to: the: UF 
: tract. i in: question. constituted. a pending ¢ contest, or ‘procesding, against. ae oe | 
ie validity. of the entry.” MeL | PG Ge ee a ee 


cea: - receiver "s receipt, upon the final entry. of. any. tract of land under the homestead, fe oe 
ee timber- -culture, desert-land; or ‘pre- -emption - laws, or under this: -act,. and when 2) eae 
a there shall bes no 9 pending. contest. or r prorest. zest the @ validity, of such Rance Peta 


ee 


_ peorstons ‘RELATING TO. THE PUBLIC. ‘LANDS. oom 49 a 


eo ; “thee entryman, shail: bé ‘entiiled’ to: a patent conveying the Jand by him entered, oe 


oe eae e and: the. same ‘shall be issued to him, 


. But for the claim previously” asserted to this lard uniler the North: a oe 


¢ i ern Pacific. Jand- “grant there’ would be: no question | as: to the: applica~ fe prea : 
os tion: of the proviso to: section ic ‘of the act: of: March 3). 1897, “supra, = | 
before referred to.” The’ ‘conflicting claims’ of ‘the: railroad: ‘company - . 


oe and J acobson’ to. this land have ben adjusted | under the _provisions of. : ba 
the act of J uly. J, 1898, ‘supra, byt the. company folinghishing 4 its, claim: 


to this Jand. “The act of. 1898. provides: 


ae and. all right, title, ‘and. interest’ of. said ‘fallroad: grantee, | or. ite successor oY in 
. interest, in and to any, of such tr acts, which the said. railroad’ grantee or its suc. = Pam 
~ cessor: ‘in: interest. may relinquish hereurider shall revert to the United | States, ee 


sand: such tracts shall be treated. under: the laws thereof in the sanie manner as’. 


ees 2 no. ‘rights thereto had: ever: vested in. the’ said. railroad grantee, and all qualified’ ~ 


e . | . persons who have occupied and may. be on said. lands. as herein: pr ovidedy Or. who" . : 
a ou have purchased, said. -lands: in -good. faith as. aforesaid, their. heirs. and. assigns, oe 
_ shall be permitted to prove their titles to said Jands according to. Jaw, 8 as if sald ae ee 


ie o grant had’ never been inade.. 


This. would. seem..to. pee pee proper. “che ‘igpodign: of any ied 


- relinquished by. the railroad. company: under. the ‘provisions. ‘of: sd - 


| eal aed. in: the ‘same manner..as though the railroad grant had never Ee 
eo embraced. the: same; “and. ‘when ‘thus’ considered it seems clear that 

7 7 os J acobson. is entitled to the. protection of. the.’ proviso to section. a of’. — ae 
cos the.aet: of March 3, 1891, Supra, and that. contest of. said entry: oo gale ae 


ot es not. now be. accepted. oe Se 
te Cie * The decision’ Hoc ‘froin ' is - therefore firmed and Travers! Beg bes oe 
ee auc to contest will stand rejected. Se a ee oe 


al Aa ae : 





- LON _NORTHERN, PACIFIC GRANT-ADJUSTMENT—ACT | OF JULY, ds 1898. - ee ee 


*, NorTHERN’ Pacrrio: Rawiway Companry< 


ace o All the. oda: numbered sections ‘witliin:-the overlapyof the grant eastward. ike : 


Me /.. Portland, Oregon,. made to ‘the. Northern. Pacific. Railroad: Company. Dy: the. 
act of July: 2, 1864, and the ‘grant northward from said point, made ‘to said 


. _ company. by. the joint: resolution of May. 31, 1870, were: by. ‘yirtue ’ ‘of, the. 


decision. of the Department: of: July 18, 1895; in: the case’ of Spaulding: Us 


os . Northern. Pacific Railroad. Company, in’ dispute. at the’ ‘date of: the passage». : 


“of the act of. July: A, 1898, and Settlements niade upon’ ‘any por tion of said -- 


é +é Jands. subséquent. to that decision and ON. or. prior. to. Bs anuary. dy, 1898, were. Was et 
oes _- made. under a. ruling of the Interior: Department, within the meaning. of: that, : te : 
-." aet, even’ ‘though upon Jands. theretofore patented: to the company, and. where’: eh 
— 8 “such. lands were riot: sold’ by the’ company prior to July. 1, 1898, the conflict=_ are 
ing’ claims: of the ‘settlers: and the: company: ‘thereto. are > subject to. ee ee 


) * ‘ment amnder- the provisions: of. said act: 


e 7 Wang Seoretany Ryan ‘to. the. Obinunisstonee “of the General al’ Lind a. 
poe (F. L: cae 1: Offices; July. 20,.1906:. mec WEG 


“Under: asite: of. Tune’ 15,. 1905, this. Departiieht approved a list of - | | 


a ie No. vi 3, ‘containing certain lands yay the livnits: of t the  North- i ae ae 


- 580—vor 3506. u—4 


: 50. of DECISIONS RELATING TO: THE ‘PUBLIC ‘LANDS. 


. i Pacific fan. -grant in the State of Washington, included i in “inal: ade 
vole vidual: claims, the claimants having elected to retain the lands under. 
. the provisions of the act of July 1, 1898 (30 Stat., 597, 620), and from 
a your office letter. of the: 5th instant it appears that upon being advised baa 


. thereof and furnished a copy of the list the Northern. Pacific. Railway Cee 
Company, successor in interest to the Northern Pacific Railroad Com- 


pany, executed what is denominated as relinquishment. No. 73, State ae 


co OF Washington, including a portion of said lands embraced in said oe 
list, which relinquishment. you recommend be accepted: in =o" 
The relinguishment being in conformity. with the pomaliaons one ae 


oe Gude said act is herewith returned with the acceptance of the Depart- = 


hs, 2 ment noted: thereon and you will advise the: company thereof. and. 


are 7 inform it that upon proper application selection: of other lands will 


be permitted i in accordance with the conditions and limitations of the 


— _ act of July 1, 1898, supra. 


With regard to the remainder of the ands ended in ead list not 
embraced in said relinquishment, the. company furnishes’ evidence of — 
sale of a. portion thereof, only one tract of Neca , namely, the north- 
west: quarter, of the northwest quarter of Sec. 1,7 68 N., R, 1. ioe was 
sold prior to the passage of the act of. 1898, a wit, ‘September 16, 
1891. This tract having been sold prior to the passage of the act 
_ does not seem to come within, the provisions of the act, and I approve 


of your recommendation that the individual claimant. thereto be ~~ 


advised thereof: and permitted to transfer his claim to other lands, + | 


as provided for in the act, retain the remainder of the land, excluding 


- said forty-acre tract, or. to have his contest with: the. COmUARY. decided 


on its merits. a 
With regard to the fond: included 3 in 1 the ica claims of J neat 


So _ B. Stauffer, August Sprick and John S, Behrens, it appears that these 


aa claimants made: purchase of ‘the lands involved from the Northern 
Pacific. Railway Company, thus terminating their contest, and. the — 
lands included in their claims should be stricken from the list hereto- a 


: _ fore approved. | : | cs 


rs The individual claim of ‘Chiisles Petersei | the <iacians ca 
7 N.4 4 of SW..4 of Sec. 7,T. 4 N., R. 2 E., his election being filed in — 


the ceil land office April 4, 1904, and the showing filed by the com- _ oy 


| _ pany evidences a sale by he railway company to Petersen of the NE. ae 
1 of. SW. i of said section ne on June 25, 1904, and. a sale made the. _ 


4 


A same day to J ohn Wampler. of the factional N W. 1of SW. 4 of said | Soa : - 
oo section «The Department is inclined to the view ae by Poener’ Sh. 


action in purchasing of the railway company he terminated his 


~ contest with the company and 8 land should ‘also be stricken from.- 25 i. 


3 the list heretofore approved. - i 
No relinquishment i is made of the lands. eluded ei the indi- 


es - a vidual claims of Je B. ‘Prutzman, Henry. Groth, Arthur, Whitney, 7 ce 


DECISIONS. RELATING TO THE ‘PUBLIC LANDS. ‘ is “Bi i. a a 


F ve J Margen, ‘Ellen Kelly, Frank i “Spencer. and. Clase P. a 
~ Wood,. the reason given In letter from resident. counsel forwarding a Se: 
their: relinquishment, No. 78, and: other showing, being that “ the a 

| xs - records of your office show that there were no contests pending against, 


- the company at the. date of 3 issuance of the patent [May 27, 1895],° 
-.and same: should- therefore: be" eliminated: -from:the demand.” ” With: 
~tegerd to. this class of claims your office letter reports: 


AS: thie. parties claiming these patented: lands adverse to. the railway. company . 24 


- were asserting. their claims January a 1898, in. good faith. under the ruling = | 
me of: the. Department: in. the case ‘of: ‘Spaulding: US. that company (21 ‘L. D., 57), 


-, wherein it was held that lands similarly situated’ were ‘excludéd: from the rail- 


j E way. grant May. ‘St, 1870, and: were subject to disposal as forfeited. lands: under: a 
the provisions of. the act of September 29, 1890, I am of opinion, in ‘view of the... 


decision of the Supreme. Court. in the ease of. Humbird et.al vs.. Avery et al. (195 — 


U.:S8.,, 480), that. these cases are clearly within the: act of July. 4. 1898, ‘end. 5 


submit the matter to the Department for. instructions. 


- The decision. of the supreme court in ‘the case. of Humbird ot a V. | . 
oe et al. , supra, held that the act of 1898. was applicable. to lands ~ 


~ patented both before and after. the passage of the act of 1898, pro- oe 


vided they were in dispute ‘and were of-the character of lands defined 


a » in said act. . It may be, as. claimed, that these lands were not actually 
claimed adversely to the company at the time of the issue of the pat- 
= ent, May 27,1895. It was held by this Department, however, 3 inthe |. 
ease. of ‘Spaulding v. Northern Pacific Railroad Company, euyr as | 


whieh was decided. J uly 18, 1895, that (syllabus) : 


“At: Portland, Oregon,’ the Northern Pacific has” two: srants, the’ ‘fist. for the 
. line eastward, under the act of 1864, and the second northward, under the joint : 
e i, _ resolution of 1870, and, so far as the limits of the grant east of said. ‘city. over-" i eae 
laps the: subsequent. grant, the latter must fail; and, as the road at: such point = rE 
“eastward is unconstructed, ‘and. the: grant therefor forfeited by. the. act of Sep-. rae Be 
~ tember 29, 1890, the Jands 80 released. from. said grant, ‘do not. inure. to the later st 


_ grant, but are subject to disposal under the provisions. of. said. forfeiture act. 


2% ‘This. put. in dispute all the. lands. within ‘the: overlap Pe ” | 
a - whether patented or unpatented, and had. the government’s contention — Pa 
~ been finally - ‘maintained in the suit. thereafter . brought. to test the ~ 


“rights. of the company within said overlap, the patent issued for lands ~ 


in said overlap. to the grantee claimant would, undoubtedly,. have 3. |: 
e been canceled and annulled. It can fairly” be. ee therefore, that — 
oe G after said decision all the odd-numbered. sections. within said overlap | 


“were in dispute and that settlements made. upon. any. portion of these — 


lands were made under ruling of the Interior Department as defined = 
in the act of 1898, ‘That a bona. fide. settlement could have been made 


- “upon ‘said lands. even. though. patented, after said decision, see deci- 
3 ‘sion of the supreme court: in the. case on Lake Superior ete. Co. V. 
- Cunningham. ve U. 8., 854, 884, 385) oe ve 7 
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“6 oe is thet opinion a of ta Departament thap thie ee ag ito. whether : , 
: the title to the lands,involved can be fairly considered ‘as being. “in 


To - dispute’ ” at the date of the ‘passage: of. the act and at the” time the. 


individual claim must have been. initiated, to. wit,- Je anuary. 1, 1898, 


s determines the applicability of the. act, of July. 1, 1898, ‘rather + tha i 


aN “the basis of. the railroad claim. | one 
It is serjously contended in “the: ‘bret herewith: hab ae en ae | 


ees hot apply. where the’ railroad. claim. rests” on a -patent,. but only. to a ae 


| lands “to -which the right of the grantee or ‘its: lawful successor - te ; 


ce se claimed to Have, attached by definite location. « or. ‘selection y eign es 


“ Se 


“Any Sen ae under: the. grants af public ands 3 in. “aid ee ite con- 
_ struction of railroads must. attach, if at. ‘all, either. by. definite: loca~. a he 
tion, if within granted. or. place. limite, or: by. selection, if within : 
3 secondary, or. indemnity” limits. No’ rights attach by the. issue of 2. 
. patents. The patents. are only the evidence of title. or rights attached ee 


| and fixed i in the manner: ‘indicated. fae, tee 


‘The, entire matter considered. it mitist, be held that the dan of lends as 


eo here considered were in dispute at the date of. the passage of the act. : 


7 ‘of. 1898; ‘that they ; were settled upon. under the ruling. of the Interior : 
oe Department on. or prior tod anuary - 1, 1898, and.as the company does. - 
Pe ~ not report: a ‘Sale of the, lands EOE to the passage of said ; act oo a 


pee - sane of this ruling and: again a to make ie fee 


Eso! of ‘the lands; Pier: in which . you. will nore the ae 7 : 


STATE SELECTION—WITHDRAWAL—FOREST RESERVE. 


“Stans oF “Toauo. ae 


: o where survey. of ¢ a township is ‘made upon. application by” a . State under the ‘get age be 
er Oke August 18, 1894, but prior to the filing of the ‘plat thereof. the township. “ts, a 
uP ig temporarily . withdrawn with a’ view. to its ‘possible: ‘inclusion within-a’. °°. 
+ eontemplated ‘forest. reserve, and the State is thereafter,: within-due.time 9. 

after.the filing of the plat of survey, permitted to make selections of lands) 


~ | “therein | subject: to final determination of the boundaries, of. the contemplated | 


ea reserve, the land department has full authority, the establishment of the — : ae 
oe forest reserve ‘embracing the lands in: question being ‘determined upon, ‘to ae . | 
~-earicel. such. ‘selections - with: a view ro: Dreserving. the’ lands covered thereby te Beets 


ee "to. the reservation when created. 


Acting Secretary Ryan to. the Commissioner of the General ited : 
. o L. GC) Office, Suly a1, 1906. ae W. Ci) ea 


‘The Secercoent tae considered the appeal. Re he State of. Tdaho. oe" 


ce | from ot a decision of Mareh 3, 1906, ordering: the > cancellation ae 
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. os of: selections ads of aan, daa ae eluded: in what is: —— ie 
oS ~. known | as list. No. 8 ‘Lewiston, Idaho, land. district, being: 1 in’ ‘partial gos 
a rece oft the grant. made oh the act of July 3, 1890 Roos Stat, ec ee 
oP eig) oe 
> From the facts set forts i in othe iecaon appealed from, the appeal e ee 


a8 = being a mere formal appeal, the following. appears: : ea 
August. 20, 1900, the State. applied for the survey. of T. 26 N. es 


=: : oo ak W., under the ce of ‘August. 18, 1894 (28 Stat., 37 D) and upon ssid = - oF 
ae application. the township was. accordingly. eae aa from settle-- 


‘ment and-entry. The survey of the township was executed in the — 


| be field during the months. of. June and J uly; 1901, the. plat. of ‘survey a eS 


ae - was. approved’ July. 11,. 1902, and: filed in® the: district. Jand: office 


oer — May 8, 1903. Prior. to. the filing. of the plat. of. survey, to wit, on 26 : : 
ar: November" 14, 1902, this township, with ‘other Jands, ‘was temporarily ae 


vee withdrawn pending examination. with 2 a view, to is posible inclusion, — ae 
oa within a forest reserve. ns 
July 6, 1908, and within ate hee fine fhe @ filing of. the (onnehi: pith te 
plat of survey, , the: State. filed. the. list of selections including thei. 3 - 


- : “tracts. here in: question, which, it. appears, was. accepted subject to. re 
the final determination of. the boundaries | of the forest 1 reserve to be Sota 


ro i thereafter created.” . | See 
~The creation: of : a reserve, auc ihe. ee — in  aierign, ae a 


ee Pe been. determined upon, your: office orders. the cancellation. ofthe - oS 
selections in question, from which action the. State has appealed. PS es. 


As. before. stated, the appeal 1s. merely formal, ‘it being stated:that. — were 


on - argument will be submitted i in due season. is the appeal was. filed a a 


April | 16, 1906, more ‘than. three months has since. expired and no .- 


i es argument has heen filed. It is therefore determined to - dispose of . oo. 
.. the matter without. longer awaiting the filing of a brief on. penalt a - : e et, 


ee. the State. igs Se 
In the case of i State of Utah (38 L. D. 988), the cindition’s was 
a presented - of like selections, allowed under salar conditions, which _ 
~ your office failed to cancel prior to the creation of the forest reserve, ae 


is and. by the terms. of the proclamation creating the. same’ all lands ao, -? 
were. excepted therefrom which had. been prior to the. date thereof ee | a 
cay - embraced In any legal entry. or covered: by any lawful: filing duly of. is 


| : ~ record in- the proper land office, ete: ‘Under these: ‘circumstances it ae 
- was held that the State’s. sere was a valid selection and was saved 


nye . by the exception. in the. eoiaaaien, creating y the reserve. In said ee 2s 


ee decision it: was said: 


“It is clear. that. your office might 1 have, as soon as the r reser ve. was ee sh 


3 ipa or dered the. cancellation of. the selections allowed subject. to. the creation ae 


A or the forest reserve. In other words, your office could have, before submitting ae 
ea the. proclamation creating the forest reserve to the ‘President for his. approval, ao 
-_ ce cleared the record of all claims’ which were then RaneCe to ‘termination. at 
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The purpose of ‘the etion: talten ‘by: your "offices was. s to eee, ‘tie. e ae | 
-fecord: of these selections pefore. the creation. of the: reserve, thus 


aoe preserving the lands to the. reservation to be hereafter created; and in : 7 os 
-. the: opinion of this Dapartinent there ; is 3 full authority. for: the ee _ 


- taken. 


_ The decision appealed £ from i is accordingly affirmed, 


“MINING CLAIM—TORVEITURE PROCEEDINGS-— -CO- OWNER. on 
| Rerzare AND. Ornzr Love. Charis. - 


A stockholder in a corporation Which. ig the owner, in whole or in: epare of a 
“mining claim has in himself no title in or to the claim separate and dis- — 
tinct from ‘that of tlie corporation, and. therefore is: not a co-owner with. 

the corporation or the other shareholders therein,.or. with other part owners 

‘of the. claim, and ‘is. not qualified to take advantage of the forfeiture ae 
‘ visions of section: 2324 of the Revised Statutes, ease 

ettng eoeten) Rijan i to ee Le er of he General Te 

(Ee Geo a * Office, July 23, 1906. pe (EBC. ) a 


| February a 4904, R. A. ‘Wallace made entry for the Repeater, 7 se 
Telegraph, Duplex, and Telegram lode mining claims, survey No. 


16,621, Leadville, Colorado, land district. ‘The Telegram location — 
is not involved; as.the entryman has shown full ownership i in himself. 
_ by conveyances from the locator and his grantee, but as to the other’ 


claims named his ownership is claimed by reason of forfeiture pro- 


ceedings instituted August 29; 1902, pursuant 1 to. section 2394 of the . 
Revised Statutes. 7 


December oe 1904, your office directed that the sateen be" a e, ae 


7 quired to. show cause why the entry. should not be canceled as to the 


three claims. first. named, for the reason that. forfeiture proceedings | 
| under the: statute could not be prosecuted by a stranger to the title, 
... the same. being available only i in ‘behalf of a co-owner. A showing ie se 
was: submitted, and, on April 21, 1905, your office decided that the = 


same was insufficient and adhered to the decision of December 2, 1904. we ty i 


- . The entryman has appealed. vm ee ES ices 
. -From the record it: appears that by ae dated March 3, 1896, ca ae 


a Mount Bross Gold and Silver Mining Company,. an Jowa’ corporation. 


os (hereafter styled the company), obtained title to an undivided two- ; oe: 


thirds interest:in the three claims here in question, while G. W. 


‘Brunk owned. a one-sixth interest and. W. W. Porter the remaining — ar 
| one-sixth: interest: in said claims; and that from. August 29, to Novem- 


bet: 28, 1902, the entryman caused to be published an alleged forfeit- o- : | 


a i ure notice, addressed to the OMENS G. Ww. Brunk, and pert ae - _ a 
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| (said W. Ww. Porter a being dames therein), reciting, in i aatanios . a 2 :: 
that he had expended, during the years 1900 and 1901, $200 in labor 


and improvements, upon each of the three. claims, in order to- hold . oe 
= said. claims under: the provisions of said. section 9824, and that ee aie 
ak within ninety days after the publication. the parties named. failed or 2 es 
as “refused to contribute their proportion of such: expenditures aS CO“ 
aa. “owners, their ‘interest. in said claims would become the. property Gt is 33 
2 their: co-owner, R. A. Wallace. Affidavit of publication. of the notice, 
mo was. made and. recorded. On. October 26, 1908, R.A. ‘Wallace. OX. 

oe “cuted and caused to be thereafter receraed, his affidavit, alleging that 22s 
the parties named in the notice had wholly failed to Pay their pro- ee 


ae portion of the expenditures mentioned therein. - | a. 
> On N ovember 23, 1908, the application for. patent ‘hewn was. ; filed. a ae 


an response. -to- ig requirement. -of your. office there. ‘were. filed on Fe : < : 
a ‘April 6,-1905, a supplemental abstract. of title, “copies. of certain rec-- oe 


: cords of ‘the company, certain. affidavits, and ant argument. by counsel. : 


“ | - Thereby it is made to appear ‘that: the company - was incorporated. ms: 
es January, 1896, with a capital: stock of. $100, 000, divided into shares. - 


of one dollar each; that on J: anuary 9, 1899, the entryman: became. 
the owner of 10, 000 shares of said. stock; that upon ¢ and after said. 
date the company was without: funds or means of any kind and failed 


and refused. to expend: any money upon the claims, that it was abso-. . 
: 2 lutely necessary that the annual labor be. performed at the expense 


of the entryman, in order to. protect. his alleged interest and ‘property 
in the claims; that. the required annual labor was. performed at: the 
request. and. expense of the entryman and was paid for by him; and 
‘that the same was not. performed at the. expense of the company, 
as was erroneously. stated in the affidavits of labor on record.” 7 
_ Counsel contends. that. the entryman, by reason. of his ownership. | 
- of stock of the. company, had an interest in ‘the property. of the com- © 
| pany, and by virtue thereof became a co-owner in the claims involved. — 


November. a fa 1905, there was. filed . a quit- -claim ‘deed, executed. : . 


June 10, 1905, ‘by the company, and duly. recorded, corte purports | 
- to convey: to che entryman all the rights, titles, and interests of she, eta 


ea company i in and to the claims in. question. : Les 
_The Department can not agree with ‘the ents aan S ‘contention’ as 


ve to his ownership. A stockholder has no title, separate. and distinct: ~ ae 


| ~~ from that of the corporation, in or to the property. and assets of ‘the. ae 


corporation, title being vested i in the legal entity, designated as the _ ae 
a “corporation. ¢ or: company, which in contemplation of law exists sepa- =. 
~) “pate and apart from the personality of the stockholders composing a 
one “its membership, and a stockholder in a. ‘corporation. isin no sensea 
-.".. ¢o-owner with the: corporation or with the other shareholders of: the s4,% ° 
"corporate: property. (Humphreys vs McKissock, 140. Uv ‘8. 804; ae 
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. : 28. an ane Eng. ‘Ency. of ee on Bd. 899, 900; Morawetz on fe. ae 


ve ie “Private Corporations, Qnd Kd., sections 933, ‘28% ve ae decks 
, Section 2324 of the Revised: Statutes, felating ¢ to: Forfeiture: pro- ee 


: . : ‘ceedirigs by a CO- owner, provides | a. strict statutory. and summary ~ ; 
-, remédy; which, when the conditions are complied with, ‘wholly divests. ore © 


the delinquent co-owner of his entire right and interest: Stich a 


statute, creating as it doés a forfeiture, must be strictly construed, ae 
. and to be. effective its terms: must be fully complied. with. © (2° Li ee - 
Sys Teyzon: Mines, ond Ed.,'p. 1214¢ “The Golden. and Cord. ‘Lode Mining 
eo Claims, 81 L.D.; 178; ‘Turner’ ve ‘Sawyer, 150. U. ‘S., B78.) “One who 
has merély.an inchoate title, as the holder of a sheriff’ certificate of 
he | purchase. under an’ éxecution sale. and. as ‘the assignee of judgments, oe 
ete Which: are liens against. the claims. or ‘interests. therein,” is not ‘a On 
eis. = “Owner. within the © meaning. of the ‘statute (Turner On ‘Sawyer, supra) oe 
me / and. with stronger. reason. may. at ‘be. said ‘that one. who has. no-title. . °° 
“Or ownership. whatever ‘is 5 not a co- owher within the intendment: Of 


: said statute. — So a eeas 
‘The Department. finds that: damer the: Years 5s BoSebed ie ie allaged oe 


ae, expenditures and. during. the. time. of: the attempted forfeiture’ ‘pro; o 
5 > “ceedings, R.A. ‘Wallace was not’ a. co- -owner in the locations 3 in’ “ques- hes 
aoe 3 “tion, “Because he: owas not ai ‘CO- ‘owner, “he,. by: ‘said proceedings, did. oe 
es i HOt and. could not. acquire any ownership i in the | premises. -Further- EE 
“more, there isan ‘outstanding one: -sixth interest, which he'does not. 


even pretend to have ‘acquired. ” To: support. the. entry, the proofs: ae : 


a ae - must show. that. the full ownership i ig in: the entryman.. (The Golden wt ; ; 
sae and Cord: Lode: Mining Claims, supra; ‘Thomas: et pal. . a ae ae 


: ee D. 495.) i 
. “Open. the’ ont recanted, it: appears: Htheréfore: that : at this date - ae 


ee 4 the filing | of the application for patent ‘herein. the entryman had :- et : 
ee “aaho- ownership ‘whatever to the three’ claims involved, upon which —— ma 
» patent’ proceedings | could: be predicated. ‘Tt follows hag. the ony, oe 


- as to such locations. must be: canceled. 7 
oe "The decision, of ous office is accordingly affirmed. oo ote ae 92 


ete oe : cROw INDIAN LANDS—PURCHASER OF IMPROVEMENTS—PREVERENCE a 


“RIGHT OF ENTRY.. 
_Axsreverions.: 
~ Derarraceyt | OF ‘THE: INTERIOR, ie 
pe _ GENERAL Lanp Orrrce, ee 
Washington, De CG. Fully 23, 1906. 


Bes « Register aa ‘Bébeliion: ‘Billings, Montana... oo ee 
—" Guntiamen: The act of April: 27, 1904, cand: the prccidentis yon ae ee 
i ‘Jamation of May 94, 1906, ‘provide that purchasers of certain Indian... 
Pn ‘improvements have a preference right for ma. tal after’ the Jand. ae 


DECISIONS: “RELATING | to Te PUBLIC. LANDS. ee Dee a 


2 = oe is open: to 5 entry. Swilan Sahih és one eas 6 of thé dond: covered: by ee 


i: a | said improvements, not exceeding one hundred and sixty acres, oe 
~ You are advised that such preference right of entry is not defeated ae a 


| .. for: the Indian. allotménts embraced: within the withdrawals of May - ‘ee 
21, 1906, and’ Jiine 16, 1906, under the act of June 1, 1908 (32 Stat. Hee 


| gs); far reclamation’ purposes. ae ie CR 
~The purchaser of ‘an Indian’s Specienene i acquire a : ptefér- “oe 


eae “ence right ot. entry only. within: the limits of such. Indian’: S. ‘allotment, ~ oo = 
ee Ob exceeding one hundred and. sixty. acres,. ‘except’ that ‘purchasers af oe 
cee - improvements, on an allotment containing Jess than one hundred’ ‘and... 
“sixty acres will be allowed to make entry for additional contiguous 
: = ~~ Jand sufficient: to mhake one hundred and sixty” acres whether the addi- oS - 
-- tional land ‘is, within the withdrawal for reclamation “purposes, On, es 


ale et 


e WOEY, respectfully, ee tole | G F Pouoci, aes a Jb 


_ Approved July 93. 1906: . 
| _ THos. Beas, Acting Secretary. 


—- "HOMESTEAD-SECOND ENTRY—ACT or APRIL 128, 1904. 
| Prawk Bunson. 


ay hn: cient: Oy ‘take: second  entig: accorded ‘by the. ace Of pei 98. “1904, AOS ee 


“limited” to persons: who prior to. the passage of the at actually | entered ca ee 


other lands under. the. homestead law. es 


| ae “there is no: provision. inthe act. ‘of April 28, 1904, authorizing. a “second ‘entry ee 


.. ; based upon. settlement. made prior to the passage of the act, where se oe - — 
ats 7 original. ay was. not made: until subsequent to that time. | 


ae : eine Seoretary ‘Ryan’ Cie the: Commissioner ar the Generdl fa coe 


fe ee Te) 2 a Office, July 24,1906. (0. Pay 


Poe EF rank Beat hag’ filed enotiOnl for review of ceacias decision a ae 
ee March 10, 1906,- affirming the action of your office denying his — 
: , application. to aa entry, under the prov eions of section 2 of the — 


oe oe of April 28, 1904 (33 Stat., 547), of the NE. 4 andthe NW.4.9W. 


Sec. 15, T..93 N., Rs 53 W., Alliance land district, Nebraska, as 


. rs to: original. ony made tke 20, 1904;. for the SE. a of ee 


oe eo Beetions. 2.7.) <. = 


-He asks” also that: ie be allowed: to: a a ie had: ee — 


oe ie pee and ‘was residing upon the land. covered by his original: entry mo ao a 
a) “prior to the passage of said. act (supra), and contends that. his’ ‘get= 


ae se tlement. right. thus acquired extended to the tracts embraced dn ee : 
| ie —— application and that such right’ should be bcapaaret 
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Even’ Peaneadine: that this, applicant did j in 1 fat. ediabliah vitétcmant. - 


ow: a as alleged, a careful éxamination of the act in question, upon which» - oo 
~ the right to make second entry depends, fails to disclose : any ground. = —? 

ee ~ upon which the Department would be warranted in. allowing asecond 
_. entry based upon a settlement right. acquired before the passage of 


_ . the act, when the original entry was not made until ‘afterwards. By - S 
the very terms of the : act the right claimed. by this applicant was con- 


3 ‘ferred only upon.those who had: prior: to its Pin ee neal de are 


other. lands under the homestead law. 


F urther, it- is clear that the pilcged. ae of Beso only. get : 


aS | oxtended to. the land already. entered, and not to the tracts: described ae 


in his. rejected application. “Manifestly, this was all he intended. ibe 7 


should do, for at the time he initiated such settlement. there was no | 


law authorizing its..extension. beyond: such. limits.. By his act in 
making entry for the tract. settled upon after the passage of the act, 
he clearly evidenced the intention governing him at the time he made. 


his settlement. At that. time he never intended to: claim a greater 

area. than that entered. He can therefore claim no relief by amend- | 

ment of his original application, and as he has no rights under section » 

. 2 of said act the depanancnty! decision heretofore rendered must be- 
adhered to. 


_ This. decision. is without prejudice to any ete Bescon: might . ie 


‘hen by virtue of the first-proviso in‘section 3 of said act ‘(stipra), 
by the ee of his Orme entry. (David H. eee 3d L. ; 
_D.,.60). | ; 
The motion for review is 5 accordingly hereby denied. 


Horan ». Crntrat Montana Minzs Company. 
~ Motion for réview of departmental decision of April 17, 1906, 34 
L D., 568, denied by ore cnet _—_ J uly 2 24,1906. | 


‘SWAMP LAND—ADJU S{MENT—CHARACTER OF LAND. 


-. Lampr ». Srare Or Miynusora. ans 


i “Where a claim is. | asneried to ‘public lands in ‘the State of “Miniiesota based tt, 
-# upon settlement made prior to survey,. ‘and the lands. ‘upon: survey are. 
~~ returned as swamp and overfiowed and: are claimed by. the State under-its 
 swamp- -land grant, the settler will be accorded opportunity. to. show the ©. © 
true character of the lands by evidence other than the. field notes of: survey. © ne 


ioe Acting Seoretary Ryan to the ‘Commissioner of the General i and a 
= be CG). a Office, Truly. 26, 1906. ca (G. B, G.).. i 


“ch This is. the’ ipa of J. ohn Lampi from your oh decision . at ee a 
October 18, 1905, denying his ee omer to. contest. the eke pce He ve 
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oe or of. the State: ee Minnessts. to the NW. of See 24, tT. 6 N, | i > 7 ; 


Sa R. 19 °'W., ‘Duluth: land ‘district. | . eae 
Ss “Lampi alleges that he made. homestead Astiomests on- aa land. prior — ay 
to the’ survey thereof in the field. The field-notes. of the survey sub-- ~ 


es ‘sequently made show that the land 3 is swamp.and overflowed, and your — sgt pees 


: office holds that, inasmuch as the alleged settlement was after the rule. 7 


Nee POE: adjustment. of the State’s swamp- -land grant, adopted. March 16,0 
sees 1908 (82 L. D.,, 65, 88), the case must. be. decided. upon the evidence Pe 7 
of such field- notes, no 0 hearing eon ie a. state > of facts being Sper ae a 
-- tnitted. | aa ab 


~The. pplicationt for the hearing i is based: upon: en eee “of £ this a 


a “Se Defairtinent of July 18, 1905, in the case of Culligan ». State of Min- a 


| _ nesota, on review (34 Te D: 92), wherein it was held that in the - Bae 


7 . adjustment of all claims for public: lands in the State of Minnesota _ is) ce 
“= initiated in accordance with law prior to the survey of the lands,in = 
4 instances. where: selections. thereof. are ‘made by ‘the. State under itg. 002 oe 


swamp-land grant, and the field-notes of survey afford a sufficient - Can 


: ae ‘basis for such selection, the land department. will, by hearing or : — 
co otherwise, determine the true character of the ‘lands, nobwithstanding it Se 


- = the return of the field- notes of: the survey, of the township... Soe 
In the decision appealed. from. your office notes the decision j in nehe rae as 


om Galligan: case, but calls attention to the fact that by. departmental — es 


decision of October 5, 1905, in the same case, on re-review (34 L. D., . ee 


a 151), the former: decision i in said case was modified i in such way. as to . : ca 


eliminate. from the rule settlement claims initiated prior to survey. a 
- While the Department. went further in-its said decision of J ly 1 1B, hoes 


| : 7 1905, than was warranted by the facts upon which it was predicated, | ~ ae: 
— there not’ being involved in that case a settlement. claim, still it: was*) °° 
not the intention of the Department upon the re-review of that case. 


cae to decide that settlement claims. initiated prior to survey were not 
entitled to the benefit of such rule. It. is true that at page 153 of i 
said case. on re- -review it was said that the rule formerly announced . ° | | 
ee would. amount. to a return. to the departmental | decision. in. the ~~ ee 

La. Chance case. (4 Te; D. , 479).” ” This was a mistaken: view: of the 


— field. get 
Said departaaental: decision’ ot Z July 1 13, 1905, the facts echisidered, 


a, : effect, of the decision of. J uly. 13, 1905, because. of the fact that under ee - 7 
~... the a Chance decision the land’ department accorded hearings upon: ~ 


Fe proper applications by persons asserting settlement claims to lands ie 


a claimed by the State under its swamp-land grant, whether such settle a 


ment claims: were made before or rafter, the auEyey of the lands 3 in the’ . wes 


: oe held that in all instances. where, . prior to survey, claims had been 


a initiated to alleged swamp-lands within the State of Minnesota under are 


: “the act of June 4, 1897 (30 Stat., 11, 36), or by virtue of a selection 


ae by the Northern. Pacific Railway ‘Company under the act of March2, 
| Be 1899 (Barf Stat., 993, i004), 8 the — pesieak such claims would ibe. ee 
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_— arid to shee the rea!’ charac: of cade inva aby évidence other —s ; 


oe :jothan the field-notes-of ‘ survey, and the Departinent: upon.a most care- — 


 s:eful consideration of the whole matter’ is of opinion: that’ settlement . ae 


ee claims initiated. prior to.survey are. entitled to the’ protection. ‘of this: 


rule as’ much‘as claims of the! character | ‘involved © in ‘said: decision. —_ 


: ve _A settler who goes upon unsurveyed. lands for the ‘purpose “of estab- 
Fishing a‘ home, if such ‘lands are in fact part: ‘of the uiappropriated | 


public: domain, goes - -at’ the invitation of the’ public. land - laws. If 
the’ land has not-been. surveyed, he has no ‘notice’as to what the: field: 


‘es 


notes of ‘a: subsequent ¢ survey may: recite. “Unless he may be permitted oe 


to dispute such field-notes, he has no. protection whatever: against 


oe fraudulent or. erroneous returns, although: the fact. may be, and’ pre-" 
aa sumably: is; that the: land upon. which: he settled is ‘not: ‘swamp: and 


oe to order: a » hearing. 


overflowed: land: but. such as 1s desirable for a homestead.’ Of course, 


~. insinstances eehere. the’ survey has already been made, ‘a person ete a 
—--tling® upon such surveyed. lands is. charged with notice of the. sur- aes 
.. -veyor’s-return, and ought not to be permitted to dispute such return, 3.) 

o. -and “thus. hamper and- délay the adjustment of: the: State’s swamp- Poe 

| land grant; but! in instances where such settlement is without notice ~~ 


< other:than such as he may get: from an examination of the land, a : 


= oo every intendment: of. the aw is in his favor, and. he: should be: per-_ pee ae 


ee ae - mitted to show the real character of the land: and thus s secure to him- ae . - 
ee self the fruits -of his labor: a. we ie eae 
De | decision ee from. 1 1s: reversed, and your office 3 is. ¢ directed ane ie 


: * ae 


“FORT RICK ! ABANDONED MELITARY 1 RUSERVATION-HOMESTEAD > Oe 


EN TRY." 


ue 7 : 


"Ixstmvorroxs, os . eG te. os ee 4 ae. en 


Durarraenr « OF THE ‘Lerenior,. - 
“. Gpneran Lanp Orrice, 
| 7 es | ” Washington, D. 0. J uly 26, 1906. 
Reyister inal ‘Recoboar: ‘Dickinson, North Dakota. 
| Gentlemen: ‘Referring to instructions contained i in 1 ieltegs * « CG » of 
April 30, and December 14, 1895, and April 25, 1901, for. the disposal | 


of the Tanda ine the Fort Rice abandoned ‘military reservation; North> - 


Dakota, I have to. advise ‘you that the act of June 30, 1906. (Public, 


-.s No. 400), entitled, “An act. to extend the publie- land laws: of. the. . 
-- United States to the lands comprised within the limits of the aban-. 
et: -doned, Fort. Crittenden military reservation in the State of Utah, sand: oa 


ue for. other, purposes,” ’ contains the. following provision: 


tee 3 ; That all persons: new ‘havi ing or: who may. hereafter, file homestead -applicstion&: *- a - 


= upon. any of the lands situate within ‘the abandoned Fort Rice military reserva- eee 


Res - tion, i in ‘the State of North Dakota, s shall ad entitled, to a Patent to the | land oe a shee | 


- DUOISTONS ‘RELATING "0. “THE. PUBLIO| LANDS. bh ase i OL. ee 


2a oan upon by aichip person ‘upon: ‘complianze with + thé | provisions of the homestead ie x ee 


of the United States and proper proof thereof, and shall not be. required to‘pay 


_- the appraised’ values of such Jands in addition: to such h compyiance: oo the sald a bee le 


: y homestead: law. ae 


In accordance with od nets you ‘will: no longer charge fiomésten diae : 
fi lands in said reservation the appraised price, but: you will permit. 
them to acquire title to the lands in. accordance with the. provisions: of. 
the homestead law of the. United States without. such payment. : | 

Tne ease of the commutation of an entry you will require the entry- * 
. . Inati"to’ pay the price fixed by section 2301 of the Revised Statutes. ee 
pe “Very ee Seen - 
| Ge EF. Pouoen, Aeting 0 Commi isbionen i. 
_ Approved ‘July. 26, 1906: ee 

Tus. Ryan, Acting Seoretary.. e , . pore e 


Fre AA “Nicuors. 2 a 


as : 
ae So ae 


— “ An ‘applicant to contest a “military bounty. land warrant. Tooation a aliéges ee eo 


_ CONTEST—BOUNTY LAND WARRANT—PREFERUNCE RIGHT. a oe 


A nothing. that: ealls: for proof of any fact: not. apparent upon. the face. of: the - 


Se he records of the land, department, and who charges no: fraud in the: location, ee oee 


ne would pot, if. successful in procuring: cancellation. of the location, be. entitled. ee 
esto. a preference. right of entry: under: the. provisions, of: the: act: of: “May 14,’ 5 Fe Sa 
oo .- 1880,. and the land: department { is. 5 Justified: in refusing. to order: ae hearing ea. 
oe yeon his. application to contest. - ; be Se ee ae Ss pe eee | 


= ° deting. Secretary 1 Ry jan. - he Commissioner oft the General tad - i + 
ae (F. L 0). Office, July 30, (1906. ad. R. We) 4 


oF red W. Nichols s appealed from your ‘decisiGn. of Noratiber 8, 4905, be oe 


ss rejecting his affidavit to ‘contest the location of military’ bounty land | 
warrant’ No. ‘17,158, forty’ acres, act. of 1850, made at Sault ‘Ste. 
: Marie, Michigan, by William A. Pratt and Alfred N. Lawrence, upon 
+ the NW: + of the SE: 4 4, Sec. 30, T. 58 Ns R 85 Ww. “Tow district of 

7 “Marquette, Michigan: oe ge 

The location, made J uly. 9, 1852, No. 190, “was “adapanded for lack: | 


of an order: of the proper” court authorizing the’ guardian of. the a 


minor ‘wirrantees to assign the warrant, and March’ 18, 1853,. the. 
warrant’ was returned to the local office to ‘permit the Toeators. to 


- : : remedy. defect’ of the assignment. ' June 8, 1858, Alfred. N. Lawrence, = 
.  “pot-having remedied the defect in assignment. ‘ef the former warrant, : 


fone nor asking to make. substitution therefor, located warrant No. 15, 7 85, . me 


s + Woe tibiae was s ejected: oy your office Decatise, of the prior Yocation of a 


Pratt. and Lawrence. 
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The: on indicates that. prior. 6. March 29, 1905, Peedene Ww. 


a. ae Nichols, on behalf. of himself ; as owner of one- -fourth, ‘and of. Rufus a ys 
OR. Goodell of three- fourths: undivided interest. in. ‘the land, applied mre 
for issue of patent for the land upon an entry supposed to have been.) ~ 
made by Samuel P. Bell, July 9, 1852, as. shown by the entry. book : 
of the. register. of deeds: ea Houghton county; : Michigan, and-claiming.= 
_ title, deraigned.: under. Bell... March. 29, 1905, he -was advised.-by; . 
your office that its.record shows:the land was. ‘located by William.A. 
. Pratt and Alfred N. Lawrence, and. ints ac to be located by 1 Law-. > - 


rence (as above recited), and that: 


The : location made by Lawrence. alone may have been intended as a .sub- 


stitute for the defective warrant location made by him in conjunction with” 
-" Pratt, and, Bell, through. whom you. Claim ‘title, may have purehased under - 
the location: made by Lawrence. If you claim ownership of;the land in point, . | 
= you should furnish to this office. an abstract of title under seal of the proper Fe. | | | 
are officer, showing how. you came. in possession of the = land: You should -also : ae ‘ 
~~ endeavor to. obtain possession | of said warrant No, 17, 158, and if this is impos- ee 
-. - sible,. you. should furnish an, affidavit explaining. “your Seven: recover the, ae: oe 
ve "warrant. a a ee ae a ee 
5. in: response here Nichols avn iiad! an ‘abstract: aon affidavit, 2 8 
ee aoe examination whereof oot _ June 10, 1908, advised him, 
- and held:that:. ~ ee ae | Pip hee fy ee ee 
~The records: of this office ae no ees on this land. by Bell. ‘On October hig oo ae, 
oe 1852, ‘Samuel P. Bell made. C. B. No. 111, for the SE. 4 NW. 3 1 of said. See. 30500 re 
os and. same was patented October . 10, 1853. ‘This. is. the only: “entry. shown. ee a 
_ the records of this office to have been made in this section by Bell. oe ae 
It would therefore appear... . that you. haye no such interest | in this oe 
- land: as. would justify: this office in “allowing you ‘to ) succeed to ho rights. and a — 
a inter est. of the locators, of said warrant. — > a - 


The abstract of title shows that the. aitey books gives. J fal 9, 1862, 2, : Fae 
as date of the entry. by Bell, which date is’ the same as that of the te 
-. location of warrant No:. 17, 158, and siot October 4, 1852, that of 
 Bell’s cash entry for the SE. i 1 NW. 4 1, indicating that. Ss. P. Bell is 

‘a mistake for William .A. Patt and Alfred N. Lawrence, but that 
the warrant. location was the one referred to. . The abstract further. - 


_shows that April 20, 1853, by two quitclaim deeds of that date, Wil- 


liam A. Pratt, and William A. Pratt. and wife, conveyed by each . 
an undivided one- third of the land to: Benjamin ‘Howard, which _ 


deeds. were recorded, respectively, on April 20, and June 28, 1853. 
Neither Howard. nor Lawrence ever conveyed, and this claim of title 
rests in. them. , 


 . As to taxes nothing j 1S shown prior. to 1880. “For tax: of that. year: 
we and for every one subsequent to. and including 1899, except. the years. 

: 1889, 1892, 1894, and 1895, the land was sold for. taxes. It was twice - i> Sx 

~ sold for tax of ae year 1888: All but two of the sales (for tax of: |” 
an 1880 and ¢ one sale for tax of 1888) 5 were made to Rufus R. Goodell, ae 
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ae ir. the two. sides’ to others the purchasers conveyed digic afore, 


to Goodell, But, as the United. States has never been satisfied for os pe 


‘its right in the land: Goodeil has no right that: can 1 be > asserted. against 
_ the United States. 3 oe _ 

_ The chain of claim of title ree | under the erroneous minute’ in 
“the. entry book. of a supposed entry by Bell has some remarkable 
_ features. ‘No claim seems to have béen made under it until J anuary 
 9,.1899, over. forty-six years after the. supposed: entry, when Frank. 


” Bell: and Josie Bell by quitclaim conveyed to | Frederic ek Nichols. ~ 


- The: abstract. shows (Instrument 2 aoe 


Grantor Willard Os Gray, Judge of Probate, Grantee Frederic Ww: Nichols, os we 


Probate. Decree February 15, 1900,. filed wer record February 17, 1900,- M. Re 
_ [Miscellaneous Record ?] 4, page 288, hae 4.0f SK, 4; to determine heirs, Frank 
Bell, son. undiv. 4, Kate Dobbie undiv. ee a | 


a “The court (county and State) is s not indicated, nor acter one was. 
iF a a final decree in administration and. distribiition of estate of SP 
- Bell, deceased, or what was the nature of the proceeding, or that the 
“court ever had. jurisdiction of the subject-matter. is : 

A more. remarkable. feature: of the abstract is that Senet re 
Soe 24, 1900: (Nos. 6-and 7, Abs’t), Samuel P. Bell, not as sole; 


and not joined by his wife, executed two quitclaim deeds, each for the - = 


: consideration of one dollar, to Frederic W. Nichols, which were filed 
for record, respectively; November 24, 1900, and January OF. 1905. 


_ Of these transactions Nichols, in his. affidavit. of April 12, 1905, says: me 7 7 = : 


“That said. Samuel P. Bell appearing of. record in the office of the Register of 
- Deeds of. said ‘County: of Houghton to have originally entered said | Jand,. and | 


. this deponent understanding. ‘that he was dead, procured to.be conveyed to him, © ca : 
“as appears by ‘the abstract’ of title to said land furnished by. deponent to. the 


“General Land Office, all the right, ‘title: and interest of the heirs at law of said 
- Bell in: and. to said land; but being afterwards :informed that said Bell was. 
alive, deponent entered. upon a search: for him, and finally found him at Duluth, 
Minnesota, and: then procured trom him a. deed of the. land, as also appears by. 
said abstract. . ‘That while so procuring a deed from said Bell deponent. asked _ 


him for all papers which he had relating to his title to said land, and he then. ie 


— infor med deponent that he: had no. such papers, they. having been mislaid or lost 
in the course of his travels; that said Bell is of very: migratory habits, and is a. 
_yery. bard person | to find, as deponent discovered when. trying to ascertain. his, 
wher eabouts on the occasion aforesaid ; ‘that deponent does noY know his present... 

Ae: _ whereabouts, and can not ascertain the same. 


Tt is. of course ‘possible that one making an. rane J er 1852, ie 2 
oe then of full age, should be alive over forty- eight years after- fae 


— ward, ‘returning. to claim his. property abandoned for almost half a 
century,’ and to find his estate probated, distributed to: his heirs, and 
~ by them sold, but such circumstances, must: require clear proof. of 


identity. of person, even if there was an undoubted and clear. initiate ; : ia. 


ght or: es which 1 mn ‘this case seems to -be wereolly — na 
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oe a) or marely upon a 1 mistaken minute i in 1 the e county hook of entered — oi 
Jands.. | Os, 5 
‘August 28, 1903, Nichole tind‘ an , affidavit aha oe he: a facts Bg 


as to. the original suspended location, of land warrant 17,158,:-as 


quette, Michigan, to which the records of this land had been removed, 


with nearly .all the records, was destroyed by fire, and. that, though. 


restored SO far as possible from the General Land. Office. records — a 


advised. ‘of them by your office. letters,. above mentioned, and further . 
that in.the. spring of 1868 the id States local. land office, Mar- 


a search of the. records of said office, as they. now exist, shows no. evidence of 


cai. Sa Tie ere 


record of the receipt of. said letter of March 18, 1853, or. of said warrant, OF 
: any other facts connected‘ with the. matter, on or after said date, Sete, oe ENG: nS 
said William A, Pratt and Alfted N. Lawr ence are deceased, and that. ‘deponent, ie 
ae after diligent search, has been. unable to ‘locate their heirs, or. ascertain: from’ Me 
at them: or: others any information, as to the. return: to. their ancestors, ‘Or. either ‘of. i : 
them: of, said, warrant, or. its. present possession or whereabouts ; that. the loca-. re 
tion ‘still remains “intact. upon the records | Cope) and constitutes in Jaw, ame: 905 
eee appropriation : Of said land, removing the : same from all other eee until as 
oe final action by.the General | ‘Land Office. © ee | Se 


He dlaims under the act of. May i4, 1886, i ih to 5 prosachits: Stop : 


Son catiéelation of, the location, and, if. successful, a preference right of. ee ae 


Bae ane 


> "Phe assignments of error, summarized, ‘are: 


entry of the land. Your decision held that no facts ds to the location’ 
8 Were charged | other than those disclosed by: your office. records, which; et 
hae “it j proven, would affect the legality « or Bice of the ‘Togafion,, and =e 

oan declined to: order a ‘hearing. : Cae | SR Ghee eT 


as To. act upon the assumption that as a. ea of: a : hearing’ te ae 


; Tecords.. 


to.a preference right. . 


a government could. be. advised . of ‘no facts, other than. Shown by. its S. ‘ re . 


9, That, “were such ihe case, contestant would not be ¢ entitled to a ee ee 
ns preference right’ if successful. ae : Ue ake 


2 B, That. the warrant. icclacn was: void Fe Ce if the’ change te ae 
true, and: in:case. of cancelation. of the location contestant 1s. entitled. : 


4, So also. even: 1f the location were: a void ‘ab ati an 


This: case is. clearly. not one within the letter: or purpose of the 


act of May 14, 1880 (21 Stat., 140). That: act specifies pre- emption, me 


homestead, and. timber- euleuie, entries, for contest of which ‘the. 


reward of a preference right™ is offered: “In these- specified classes 


of-entries there are requirements and. conditions. of improvement, 
| cultivation, ‘or residence which preclude. knowledge or ascertainment: = 


of compliance with law’ ‘by the éentryman from an inspection ° ‘of (nes 

- Tand. office ‘records. » It. frequently: lappened that by’ false proof. Ore 

co compliance’ ‘the. government. was ‘defrauded of title’ to: ‘public lands. | ie 

By administrative constriction, following the purpose of thé'act, itis. 
oe eel to be apples: to all: cases of entries = rae ua character Sag 4 


a ie sare te right of pitzchase, cick bas or Penne: depends 0 on some. e.ante- oe . 
’ eedent act of the claimant.. Garner v..Mulvane (12 L. D.,.336), coal — 


"DECISIONS: RELATING. to, ‘THE PUBLIC LANDS. Oh Ge 


lands; Hyde -». Warren: (14. L. D., 576), Chippewa half breed Scrip: - tn 


2 Dornen: v. Vaughn. (16 L. D., 8); eel entry; Olmstead v. John-. he 


ue ~ son. le r. dD. sol), timber nid stone land; Smith v. King: (19 L. D., 
882), desert- land; Hobe wv. ‘Strong. (25 L. Dp. , 92), Sioux: half breed we oe, oe 
“serip. It is elke. by analogy: to..the homestead and timber- culture . 


ae ~ entries, held applicable to other entries wherein, a. forfeiture. is im-. 


ite ‘posed for non- -performance of conditions subsequent to the entry, 


: . ~ or. the. Tight: of entry is ‘lost by happening of events precluding its ae 
an consummation into a title. by patent. Some of the foregoing. cases. 


oe present ‘such: conditions, and such was Brummett v. Winfield. (28 ie 
oe noe , 580), an abandoned: townsite, and: Bunger v. ‘Dawes (9 I. D., 


ce 329), ‘Indian trust lands.. Unlike either of ‘these. classes is -tlie ease oe 


of ‘Mallet. »v. Johnston: (14 L. D., 658), State swamp land selection; 


: : wherein” the controlling question. ‘was the character. of the land, 
. . swamp or not. - This involved: the question whether there -had: been, ee 
-... mistake or ‘fraud i in its classification upon the plats as shown by: theo - 

ae ~ surveyor’s field- notes. So far as examination of the cases cited diss 


closes, this is the only one wher ein a preference. right under the act 


oars May “14, 1880, has been adjudged a contestant for-effecting can- we 


- celation af an entry or selection in. entries. of classes. not: named. in 


the act, where all the pr oof necessary to the cancelation appeared in. a 


the ae of the land department... The decision. was based upon ee: 


re Ringsdorf v. Iowa (4 L: D., 497), and State of Oregon (5.L. D., 31, _ 
85), wherein the character of the land in fact, by parol proof eee a ee 
--. to the record, was in contemplation, so that the decision was not well- 
-. founded on the precedents cited. - In- all the three cases the granting 


ef the preference right to the swamp land: contestant. was expressly ~ 
oes of administrative policy, and not of right under the statute: } 7 
oe Tie the present case no fact is alleged that calls for proof ‘of matter. 
dn pais, or of facts not apparent upon the face of the records ofthe 


~~ land department. No fraud in fact is charged to have been attempted | os 


s 4 if or “contemplated by the’ locators. It is therefore clear that the pro- — 4 
- posed: contestant has no: right under the act. of May. 14, 1880, nor ‘yet. 


has tendered. to..render a service to the government fon abichs as a 


_ measure of administrative policy the-reward of an- informer should: be | | - 


granted to him: Your. decision to that effect is affirmed. 


-It:remains to. direct proper action to be taken. upon: the dassndad ton. 


eatin “It. was. suspended: for: defect. of required proof. of the 
. assignment: on .behalf of minor warrantees. Those minors have 


ae | long. sineé: reached their maturity, and for at least thirty-three. years aa 


a ‘since reaching: full age have not. disclaimed the act of their guardian — 


ent = sought to: reclaim: their warrant, or to obtain a duplicate 1 to. be of 


580—vor 35, 085 
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e isstied, aicquiescing in n the eae 1r regularly ae ‘The ee 7 ae 
of the suspension ‘was for their protection. Were. the. land. warrant ae 
now in custody. of* the: land department the irre gularity of the 


: _assigninent: should properly, ‘be waived,.the location approved, and 
- patent thereon. be issued, or. if good title reasonably satisfactory’ to 

the present holders of that claim of title would not thereby be passed, ae 
| they would be allowed to make substituted payment and to withdraw | 
the warrant. William R. Borders ae L. es (380 > wherein. it was. 

said: | | | 

| AS the government | is not free from fault in neglecting to’ eee proper action | 

upon the. location for more than fifty years, and: has silently acquiesced in the 

. occupancy of the premises, by the present ow ner and - his grantors under said 


_. entry, by withholding it from entry or. other disposition, . equity and justice’ ane 
— would. seem to require that his title should be: es and ana a patent should 5a 


= issue without. further consideration. 


‘The record however presents a an sbetacle’ io ve course. ‘The ia 
. eaeant is not in ‘custody of the land: department, ‘and can not be ~ 
 gatisfied, nor has the: government received consideration for'the = 


and. ‘The: location therefore can not be approved and. passed Te oe. 


_ patent. The record does not show: who i ‘is in possession. and use of the 


- : ; ---Jand.’ Theoriginal locators aré dead. As to who claims under that 7 
- Iocation the abstract: indicates that William A. Pratt fifty-three’ years 


v5 ago conveyed one-third or perhaps: assunied | to convey two-thirds to : 


= Benjamin. Howard, and. that Lawrence has never conveyed. his: one- : 
half... Taxes have not been. paid. by either for very many years, atid... 3 
. aor the claim arising from default. of SO. doing: is vested in. Rufus R. 
. Goodell. He and Nichols seem to be in accord in seeking title andif 
. ‘mo’ one claiming: ‘under the Jocation.of Pratt. and. Lawrence is now 
claiming the Jand, in view of the Department. Goodell, by-payment © 


> 20, such taxes. and. thereby contributing to. support. of order. and. gove te 


7 ernment the just contribution that the land for so many years ought 


: to have paid, is entitled to be recognized as successor: to. the equity: of - 


the original locators. : : | 

You will therefore notify counsel for the ee contestant: that 
if Rufus R. Goodell, or he with Nichols, within a reasonable time to 
be fixed by your office, apply as successor in right to the locators to.’ 
make substitution: for location of land warrant No. 17,158, and. will 
make clear and unequivocal showing of what ‘person or’ persons’ ds 
or are now in possession or- occupancy of the land; or claiming its use 


and exercising dominion over it, and will duly: notify all such: per- i 

: ‘sons of their. proposed substitition, affording them. opportunity. to oe 
appear and. object: thereto, such application: will be:considered: If 

_ they~fail so to do, your office will. report. to the Department. recor: -<. 
mending what course. ‘should: be taken anol this. and: similar’ ee sus: ie 
a pended entries and locations. eth ee. eet eee a 


nee ee er oe mee | — a : “. oF o 


“INDIAN LANDS: IN. “MINNESOTA—HOMESTEAD SETTLERS—EXTENSION ae 
OF TIME WITHIN WHICH TO: MAKE, PAYMENT. 


“Iysreverions.. no 


-Derarrair or THE, Iwrentor, . a oan 
os GENERAL LAND ate ae 
"Washington, D. O: , Seuly OL; 1906. 


7 / Registers and Receivers Cisk Lake, Cro oleston, 


ar. anid Duluth, ee 


oe The Indian. ‘appropriation. act, of Tune al, “ake (at ay 


a Stat, 825, 326), " contains the following provision : 


ie . That the ‘homestead settlers on. all ceded Indian. reservations: in: eee a 
ok aii; purchased the lands occupied by them as. homesteads be, and they hereby — 


ie are, granted an extension of one yen Ss: time in which os male the payments now 


ee brovided: by law. 


7 This law. icles to homestand? eile, on ae Chipsewa: Inna hee 
opened under the act of J anuary 14; 1889: (25. Stat. , 642), and the Med: 67s. 00% 


: » Lake lands. opened ‘under the act of February 20, 1904 (38 Stat., 46) ae 
os except that it does not apply. to ceded Chippewa. lands opened by cir- 


4 culars of March 27, 1896, and August. 12, 1898, as the lands described . ~ 


| an said circulars were affected by. the fee homestead act. of May | ie te “8 
1900, and paymerits are not “ now provided by law.” as to said lands. = 


‘ Inasmuch as proot and payment must be made at the same time, the =o 
LA extension of. time for making be involves a » corresponding | time i” 


: Pie within. which to make final proof. . 


" Wery respectfully, oe ce oo “3 
: es 6 on Pottocx, Acting Comamissioner. ¢ 
| Approved July. 31, 1906: ee a ee ee ee 
_THos. Ryan, Acting Seoretary. ere heer = oe 


“CON NTEST—CONTIRMATION--PROCEEDING BY. GOVERNMENT. 


“Jou Ne ‘Droxansox.* Bek ae 





phe : mee. of. “Mag - 14, 1880,- niards: a preference: right t to a. contestant, ‘hits Hae 
ea an contested, paid the Jand ‘office, fees, and procured the cancelation.” of the — 7 
ee ‘entry attacked ; but. doés ‘not’ give, aii absolute right to contest an entry, nor fe ace 
> . take from or! qualify ‘thé, ‘power’ and: authority conferred by. the organic ach sc, <7 
upon’ the land departinent’ ‘to: ‘Supervise and direct all “proceedings : ‘rélating . 





. us _ to. the. disposal. of the: ‘public. Jands,: and ‘te determine whether a contest 
Se against. an entry shall: or, ‘shall, not be allowed. ce 






ot reported in: ‘volume 34 


68° - ae DECISIONS RELATING TO THE PUBLIO. LANDS. 
: Where an application ¢ to contest an ‘eney is not pr resented until after the lapse of - : 
. two. years: from. the igsuance of final certificate, the ‘Commissioner- of ‘the 


General Land Office has no: author ity or discretion to, allow it, as theseventh —— - 
section of the act of March 8, 1891, operates as a bar to any proceeding» i 2 
- against the validity of an entry not. commenced within that time,. ‘and a pro-. 5h 


: ceeding instituted against the entry by the. government within that time does © 
not suspend the running of the statute SO as to subject it to attack by reason 


| of an adverse. or: TOE acaes that was not asserted within the period . of als 


.; limitation, | , 
*, While an individual BAS i no, » right to institute’ a. new. and, independent proceeding 2 
- against an entry after the lapse of more than two. years from. the issuance 


of the final certificate, the land department may accept the. offer of an indi- _ ae 


vidual to- ‘aid. ‘in the prosecution. of: a. proceeding: commenced by the govern- : 


ment prior to the expiration of that period, or adopt such agency and | allow - ie 


. ‘the individual to furnish: the. witnesses and proseaute the. case. ee Oe 


wes ee Hitchcock to the eee i the General La Office, 


ress LC) May 26,1906, (BL). he 


* 


“With your latter of ee 12, 1905, you transmit the appeal j of so 


May Richmond’ and Maurice S. Wocdhaus, from the decision. of your 


" office of October 6, 1905, rejecting their respective applications. to con- sees 


ie test, the homestead exitry of John N. Dickerson, for the SW. 4 NE. 4. a 


: NE, SW. 4 and W.4SE.4 , Sec. it T. ON,, .R. OK. ,H. M., ‘Eureka, . : 
“2 California, upon which fnal ‘certificate issued F ebruary 11, 1902. z 
This entry was suspended within two. years from the issuance ‘of the. 


final receipt, upon the. request of a special agent, “pending. an investi- - — 


gation of the entry. The special agent on November 4, 1904, sub- 
mitted an adverse report. and the entry wis ‘fottiially suspended upon . 
the recommendation of the special agent. ‘The: entryman was then | 
z notified of his right to apply. fora hearing. © 7° Sa 
| Dickerson thereupon came before the Department upon a petition — : 
fon. certiorari, complaining of the action of your office in exercising _ 


Pe, 7 jurisdiction over.said entry, contending that it was confirmed by the- 


7th section. of the act of March 3, 1891 (26 Stat., 1095), there being no. _— 


- pending contest. or: protest: against the validity of the entry at the - os 
_. expiration: ‘of two years from the ‘date of the final certificate. The 


2 Department ruled adversely, to ‘that: contention (33 L. D., 498) 


and. held that any proceeding initiated by ‘the government wii. ae 


the statutory period is sufficient to.suspend. the running of the statute, 


whether: notice » of such action is given to. the claimant. within that es 


7 ‘period or not. an 
The ee was. Prete aah upon. notice ihereot. Pickerson ‘applied a 


~ rae a. hearing,’ which | Was. ordered, and. i May 2, 1905, was: fit ass ne . ae 


‘date. 


‘Te does not ap pear from. the papers in tae pee ae een — : 


” has been taken vee that hearing; } but subsequent thereto: and after - ee 


- baotsions' RELATING to ice) PUBLIC PANDS. * rod 


: big ee to ‘intervene and’ contest ‘the ‘entry, ‘alliging: fiaud | in: ite 


ae inception | and. failure to. comply with the law. You’ yejectéd the S : ee 
pert: applications ‘for the 3 reason ‘that if the entry be not “canceled asthe 
~. result of the investigation ordered by your office, it is ‘confirmed by. oe 


a - the proviso to section 7 of the. act of March 3, 1891, supra. vee 
‘There is no absolute right of contest given by. the statute. “The act ene ge 


— of May 14, 1880 (at. Stat., 140), awards a preference right to a. ‘con- es - ao 


~~ testant who has “ contested: paid the land office fees, and procured the ue 


7 : cancelation ” of the entry” attacked’ (Strader a. Goodhie, 31 iL ‘Ds see 
187: ‘McCraney_ v. Heirs of Hayes, 33 L. D. Poly; but it does not’ five 


ab absolute ight | to. contest an entry; nor. r tale from: or: yey the ce 


| eo dspartineit: to Supervise ‘and. ‘ince: all proceedings relating to ‘the ee, 
i disposal - of the ‘public. lands, and t6 ‘determine whether. a “contest: 7 


against’ an entry should of should not be allowed. | 
‘Under the preseribed rules governing the initiation of contexts, the 7 
; grantiiie: or refusal of-an. application to contest a final entry rests. in 
- the-sound discrétion of the Commissioner of the General Land Office, 
subject, only to, supervision and control by the Secretary of. the Inte- 
rior. (Meyers v: Massey,. 22 L. D. , 159). This rule. was designed. to 
~ govern the conduct of local fiers and not -to- restrict or limit -the’ 

authority. of the’ Commissioner of the General Land, Office to.deter- 
- mine in every case: where no. adverse claim. or. right 1S asserted, whether 
“such proceeding. shall be taken. | | ie 
- Tf, however, an application. to contest : an. entry - is ‘not. ar ae 
until after the lapse. of two. years. from: the. issuance of the’ final 
F receipt, the. Commissioner has no. authority. or discretion to allow. It, 


| | oS as the 7th section. of the act of March. 3, 1891, operates as a bar to any “ae 
ee proceeding against the. validity of an entry that is not. commenced | 


- within. that. time, and. a proceeding against. the entry by. the govern- 
ae ment within that. time,. as.in this case, does riot ‘suspend the running oS eee 
of the statute, so as to subject. it to ‘attack by. an adverse or: . bilor SAE oui 


/ — right t that was not asserted within the period. of limitation. | os 
_ In this view there was no error in your decision so far as it. holds — are 


coe me that appellants have no right to institute new and. independent pro- os : ‘: 
ceedings after the lapse’ of more than two years ‘from the issuance of 


the final‘ certificate, but. there is nothing in the principle above an- ee 


at ae nounced that prohibits your office from accepting the offer of acon- ae 
___ testant to aid in the prosecution of a:proceeding against an entry that, = 
, si has ‘been: commenced by the. government, or to: adopt such’ ageiicy and a : 

glow the contestant: to furnish the witiiessés atid ‘prosecute the case. 


_. “While an individual may not come in and usutp the plage of the Ey ee, 


a / government i in adverse ee against: the exitry, there can be no. : 


FOr fc ‘DECISIONS ‘RELATING TO THE PUBLIC LANDS. 


. question. of the right of the eden eit te avail itself. of, ae - 


_ in, or. adopt. the. proceeding. initiated and the proofs furnished by an.» 2 


individual.i in protest of final proof, or in. the contest of an. entry ” 


= (Sitzler: v. Holzemer, 33. L. D., 422, 496)... So in like manner, while as 


2 oS the individual has no. absoltite right, to proceed against. an entry by | 


set contest, the government may avail itself of his services and allow the - 


= prosecution to, be conducted, i in his name. 


Every. contest in the general sense is ced by the govern- 


ment, whether ‘it is prosecuted thru the accredited officials, or “by the a 

a ageney of individual contests... “In either. case at is a proceeding. exer- 
—eised by the land department i in virtue of its supervisory control over erst. 

the disposal of the public lands, and i in fulfilment of its duty to in- 2 


2 vestigate every. entry , for the purpose of protecting the rights. of the hae 


noes people | as ‘well as to do’ justice to all claimants “(Knight. v. ‘Land Zz . Eo 
ae Association, 142 U. S., 161; John N. Dickerson, 33 L. D., , 498, 500). aS 
gna from the decision of. the. Department i im the case last cited agent 


we 500) : Bi eis, de ree ue 


If-it. be. once ‘established that the act. does, not take from. 3 your ‘offi the super: . 


ee power to ‘proceed, against a fraudulent, entry .or, to suspend it for investi: ei 


z ae gation, it must then follow: that the manner of proceeding is immaterial, whether ae | Lo 
aa Dy. the allowance of. contests Or protests, or. thiu its’ ‘accredited © agents, “by. fu ee 


investigations conducted in the ‘usual ‘manner: So. as to’ secure accurate informa- = 


: ba tion as to the trie’ status. of the evitryman fentry].: - Mtoe Pr eee. os 


This expression _ was used with ‘reference, ie the. proceeding that ioe oe 


ee would be sufficient to suspend. the running® of ‘the statute, but it-can ~ 


i ; be as aptly employed to: signify the power and. authority of the Com- ~ — - 
i - missioner to conduct that proceeding to its termination. ~ eae 
_As’ no ground i is shown. for’ the reversal of your decision, and ee ae 


-s a ing appearing. from the record to indicate. any ‘improper. exercise of _ eo 
discretion, your decision is affirmed. But as the tenor of if rather 
-- indicated that you, have no authority. to. accept the aid of: a. ‘contestiiné oe 


a in the prosecution ofa proceeding commenced. by the’ government, it 


dg deemed advisable that: the view of the. Department’ i in. that ser : a 


— should be communicated to you. for, your Biidance | In. the future. 


_ AFFIDAVIT FOR REHBARING-SHTTLEMENT-QUALIFICATION.. cE 


| Suorr 4 O.  Bowsran.# a 


- a i petition : for. rehearing may i oprobealy. be. ‘considered ever. tho. the affidavit ‘of . = 
. petitioner filed as. a ‘basis therefor. is ‘not corroborated, where the: matters ears 
alleged .as ground for. the: petition 2 are ; susceptiile ‘of “Brook by ‘the: records. tert. 


of the land department. 


@ :Not reported 1 in volume 34 


‘DROISIONS. RELATING TO. THE PUBLIC ‘LANDS. : eee 


i : The. act of. December 29, 1894, relating ¢ to. ‘seconil: ‘homestead entries, has: ne. 


_application to. entries. made. and. abandoned. after its passage,. but. is specific: E> gO i . : ' 
ally. limited in‘ its. application to. persons: who had prior to. its passage. for- eS ae et cae 


- feited: their’ ‘rights for any of' the Teasons, enumerated in BeCHOU: 8. ck the: im 


act of March 2, A889. 


One. disqualified ‘to initiate a valid ‘settlement. right can: not. claim the. privie..: 

ee lege: of having his status as. ll etryman. determined as of the date. of. his. 
application. for ‘the purpose of protecting such invalid -settlement right: a. 
the right’ will only be protected from’ the date: the. impediment. to its initia-- 


‘tion is’ removed, and the right ‘attaches, and if “before that time a Superior 
t. right intervenes it will be’reeognized and. ‘protected. ie ig 


One:who at the.time he performed an aet of. settlement upon which he relies .as. 

entitling ‘him to, a. prior right of entry. is disqualified as. an entryman by. 

reason. of having an entry,. not. actually abandoned.. ‘then of record; is dis- | 
nes .. qualified, to: make a valid settlement and ean therefore gain nothing ‘thereby: ; 
‘ag against the’ valid’ ‘adverse right of another, ‘asserted BEOF: to. the removal oe 


“of such disqualifiedtion:. 


OM 


: ae Secretary Ryan to. the: Commissiones. oft the: General ron 


|  . LC.) - Ofice, June 18,1906. {EQ Py oe 


fe 


March 2, 1906, ‘the ‘Departiient entertained: a : pouon fo ees bee ah ae 


—- in the: ihove entitled case filed on behalf of Samuel M. Bowman, 
The, said motion, together with the showing made by Walter Short. ee 

‘ “in opposition thereto, are now. before the Department: for. considera-. eae, 
>... tion, but. before entering’ upon a discussion - ‘of the matters thereby << 524 
presented. a. brief. statement of the history. of the case'is necessary to 
a clear. understanding | of ‘the. question. of. law involved, for, by the, aa 
one ndmission. contained in an affidavit subscribed: by Short, all doubt-is, 0 
~. removed as- ue the facts” set aye as a ground, for the motion for 
_-Tehearing. ae | c- 
a : October, Ty “1901, ‘Sainuuel M. Dowmat eae homeseud: entry, ‘of cf 
ls the Bed 1 NE, 1, Sec, 1%, T.ON:, R..11 W., Elreno land district, Okla- 


~homa. “November By 1901, “Walter Short filed. his affidavit. of ones = 


| against’ his entry, ailesing priority of settlement. ‘Hearing was had ~ 
_ and. froma consideration of the testimony submitted the local officers © 


recommended a ‘dismissal ‘of the contest. Subsequently a rehearing 


was ordered upon the application of Short and the case ‘reopened. for : 


the introduction of newly-discovered evidence, and a, reconsideration 


| resulted in a reversal of the prior action of: the. local officers, which: 
action. was affirmed by your office and the entry of ‘Bowman held for 


cancelation. On appeal the action of your office was sustained by 


_ departmental decision: of July: 20, 1905 (not: reported). Motion for 7 
~ Teview, of this decision was formally denied. ‘November. 29, 1905. | 
oe » The application now. ‘under: consideration, which. porta: the nest ee! 
oe oe ‘in. the: proceeding, is, based. upon an allegation or newly-dis- oe 
-. covered evidence, going” to show the disqualification of Short asa 
- - homestead. entryman: at ‘the time he made his: pgs settlement. on . the 





fae  BEOISIONS Aulsting to Tee PUBLIC LANDS. : 


: ~-Jand, Sosa of, a prior exercise of his: iomestead right : in : making: 


= “entry of the E. 4 SW. 4, Sec. 22, T. 13 N., R. 15 W., I. M.,, which - 


entry remained intact at the time te made ae settlement: on. the land . 
-2 Th dispute. - The sole object sought by the application for. rehearing” 
- being to prove this allegation, necessity for. ordering’ such hearing is 

obviated’ by the statements contained in an affidavit filed by Sliort 3 in 


| support of his. application to make second homestead. entry, to. the 


effect that the same is true, which affidavit. accompanies the record. 

_ The truth of the allegation: i 1s. not: denied by Short:or his.counsel:in the. 
showing made in, opposition to the pending application. | The De- 

. partment will therefore treat the allegation of Bowman ds true and 

proceed with the consideration of the question presented. | 

-. ..It is contended by counsel that this application is not properly 

Baan in accordance with the rules of practice, in that it fails to state. 


oe 7 that it is not. filed for purpose of delay. This objection. 1s purely — 
technical arid can not be entertained as sufficient reason for denying” 


the application. - Further: objection 3 is made that it is not alleged in. 
~ sald. application that due diligence had been exercised. to procure the 


eo <4. evidence’ now offered, at the time of hearing: - The Department is” 
—_ of opinion this objection j is not well taken, sneismtich: as no other rea- - 


_ sonable construction ‘of. the language used in said ee could : 


gies warrant: any other’ conclusion. oe 
The further. objection that the. affidavit of taiinant 5 is nob ibperiy a. 
le & corroborated 3 is entitléd’ to greater consideration; and if in this ee - i 
lar case the obj ett of the rule were otherwise not. fully accomplished, 


the Department: ‘would be inclined to recognize ‘it. But the matters” 
_ alleged in‘ movant’s affidavit are susceptible of proof by the records’ of 
~ the land department, and of the facts shown by. such records:the: De- » 


a partment: must ‘take judicial: notice, and it can not ‘be contended that” 
eee such evidence i 1s: inferior to‘that. afforded by any number of affidavits. 
On the contrary, it is evidence of the highest. character. and ‘needs no- 

_ stipport to ‘prove the facts there’ officially recorded. It is for this: 


~ Yeason the’ usual corroborating affidavits required Dy: the Tules ee re. 
tiige in''such casés, are dispensed with. Ee ae ge ns : 

gc Phas leaves for consideration a single question at awe VIZ, - ilisthe’: | 
- or not any settlement right could have been gained by Short which he 
night assert as against Bowman, he being, at the timehe performed” 


Peis ti is: acts of settlement the holder of a ‘record entry for another tract-of 
7 ‘land; not adjoining the land settled’: upon by him. - An: examination of | 
Pad ‘departinental decisions” heretofore rendered clearly establishes-. the: 
ree “right of a homestead: applicant, under ‘certain condi tions; to acquire a- : 
-- settlement, right prior to the: formal cancelation of a: prior-homestead — 

7 Satry. made by him" or’ the restoration of his homestead. ‘right, which 


a . of entry as: against a ‘subsequent settler who has never -exdrcised his 


| DECISIONS: ‘RELATING ‘TO “THE PUBLIC. LANDS. ne 


a Hoinestead Tright o or is-in any manner. disqualified fo exercising such 


a : ‘right. Heiskell vs McDowell (28 Es. D:; ee Smith « et al. v. Taylor | - tee 


ee (ibs 440); Hall v. Mitchell (24 L. D. , 58a). 


“In the first’ of the cases ‘above cited it appears : that the ne assert- 


io ae nme a prior settlement. right. acquired prior to formal restoration “er. 


Wiis homestead right for which he had made application, had, in fact, 

“feng prior ‘te: initiating his settlement right, abandoned ie prier 

entry, because of an‘erroneous ruling: by the local officers refusing 
va leave of absence, and that he was.as a matter of right clearly entitled = 
toa restoration of his homestead right = at; the time > he made his set-. ee 


_ tlemient upon another tract. | | oe aed 
Phe case ‘of Smith etal. v. "Dhrylox: supra, piers: a éonidition nore: ae 


nearly analogous to the case at bar. ‘Taylor, at the time: he made Ag, 
_» settlement, had ‘an. entry of record for a. ‘different tract, which had i 
been: suecessfully contested on the ground of prior settlément, Bite 


| the contest. proceedings were not. formally closed adversely to him. | 
—wntil: after’ he initiated his’ settlement: right. In that- case his pight- 
to make: entry asa prior. settler was. recognized, for. the reason, prin-* 
veipally that 2 a cancelation. of his s record entry. for such a a cause: would ) 


- Would’ isa been t the case a his ae bien. jeoperly slowed 3 in- he | 
‘first’ instance, and its. subsequent’ cancelation been. the resiilt of a 


~~ contest brought: upon. the eae of abandonment: or " general failure: | 
to eoniply. with ‘the law." . 
.. The case.of Hall v. “Mitchell, supra, is not testy different from. 


ae the case of Heiskell OR “McDowell, supra. . 


| In each instance -where the initiation of a i Settlement | right: prior: 
to" the removal:.of a. disqualification to make entry by reason of the — 


ee applicant: having: an. entry then of record, or his entry” having: beeti 
 caneéled but. his homestead right not: then. restored, it appears that’ 
- . “the- claimant: was at the time’ of. making his settlement, rightfully” 
entitled: to: have the: disqualification ‘formally removed. In other 


ce _. words, the only. existing: objection: to his: qualifications: was a purely” be, gt” 
“technical. one. which | the. Department refused. to recognize. to his). os 
ee “prejudice or to defeat a valid settlement: claim. which the applicant: ea 
oe Wes in equity: and right entitled to: ‘rely’ upon. ‘It is: believed these a 
ane the: only reasons. underlying: the rule laid down in the decisions: 
ited, ‘and: the Department is. unwilling to extend the: scope ‘thereofs. 
— : = nor: will: it recognize’ the validity of settlement rights acquired while - a : 
. the: party asserting: them had- another: entry of record or was other- te 
-.. wise disqualified ‘and.was not at the time. of: making settlement. 

‘  “elearly entitled .to have -his record. entry canceled or the other: dis- vac 


oe qualifications,’ merely techinical, removed. Oe ae 
oe oy Ehe right claimed must be: clearly sstablished, eopeaaliys whate se ee 
: "rights of adverse claimants are involved. - It. is true, as a. general | aa 


ee th a | DECISIONS. RELATING, TO PEE. PUBLIC. LANDS. 


7 “proposition: that. the: rights. of -a: prior sittlen are no. + greabie da his: _ 
- gights as an entryman, and if he is disqualified as the latter he 
becomes a’ mere trespasser when attempting to assert the: former, and se 
-. the rule.permitting,the initiation of-a valid settlement. right by one & we 
not ‘technically, though. rightfully, entitled.to claim the qualifications: - oo 
- or an .entryman,) was adopted only :for the: purpose: of. removing ‘the’ - 
= technical, objection, and i is not to..be construed as extending the gen- ae a 
eral proposition for any. other purpose, or as permitting. the initiation, = 
. of valid settlement rights. by. claimants who: are. ‘both:4 in fact, and. in... oe eee 


| daw, disqualified: ‘as.entrymen. 


“The recognition or rejection: of Short’s ‘5 right inst ¢ therefore sae ; 


2 “ne the end-upon. his actual, not technical, qualifications as an Brin te 
a “man. » The. showing: made ‘in: his. behalf is briefly. stated.as follows: 
Ps, » His: former entry of record at-the time he made his alleged, settle. < 
co. iment on the tract in dispute,. October .5,-1901, was made. February. hess p 
coe 1904, after a. careful examination of the aad An attempt was. mades: & 7 
a 210: raise a-crop;.on. the land’ that. year. but ‘he: discovered, that:the: 
ay quality, of. the. soil was. inferior. and. crops. ‘could. not. be. grown: sues pee 
ia cessfully. ‘He was unable to obtain-water for: his stock and family, = 
and. finding that. he would be‘unable:to, make a. living on-the land he = 
abandoned it: about October 1, 1901, five days’ prior. to: making: his: A 
alleged settlement, and. formally eelineuiehed his entry October 26,: — 5 
ie 1901.. He also. eclies ‘upon, the. many valuable improvements. ‘made. i 
-. upon. the land ‘involved herein -as a. further Teason. for receiving Os 
ek equitable consideration. Ste See ae e ny 7 ee 


“It is doubtful if this showing, « even though. iicohtrovertible, une 


2 be sufficient, to bring him within the rule announced in the cases cited. 
oe Phe evidence of actual abandonment: prior to formal relinquishment: ae 
ig slight.’. He had not relinquished at the time he made settlement on... ~ 
~. another tract and his abandonment had existed: for less than. a weekky 0°. 
ey oe Oe ‘period’ ‘far too short: té permit. the bringing of a contest on: that: we 
ground. “It,appears further. that.he owned the improvements on the = 
entered tract: until after he executed. his relinquishment, when he. 
a traded: them tothe person. who made. entry for the.Jand, which. entry og, ats 
Was in fact. made | ‘on the:same date the relinquishment’ was. filed. ee 
Ae Bowman, in his, application for rehearing, asserted that. ‘Shor ou 
ee feed: a:crop on the Jand he alleges. he abandoned, and that: he re- 7 te 
a turned: arid harvested. the same. after. he. made seidlement on the tract? set 7 
~- in'.dispute, and: this allegation isnot, .in terms, denied by Short, | 
ae ~~ though he does aver that the kkatlir ¢ corn ae = dried. and shriveled: ee 
a “up: and was worthless.” oh aee see 
...An-examination of: the original a ee ie no io ainpny os 
os “was offered at the hearings had: touching Short’s. qualifications: AS Abe wy, 
oe . aetna and t that. he subsequent _— that he be Egle oe 


saa 


DECISIONS: RELATING ‘to THE. PUBLIO LANDS. ae BB! 


- a file. an. » affidavit: oe cure. ‘the. supposed: defect ‘i In, ie. ‘record; whicks - os 


- o affidavit was duly. executed, ‘February. 13s 1903, and made. a Cie ‘of Be ae 


wo the: record. Short. therein: ‘made: oath— | 


Cae thait: I have never at any: time. filed upon, or. Brice any - portion of. the public ae 
rt ae ne domain of the United States either. for a homestead ‘or otherwise. ers | 


In ‘view of. the admission made. by Short in his presents owing 


ols the utter Aaleity, of the averment contained i in 1 his former affidavit . Ae 
a “manifest. a whe we ae oS oe Pee See 
| Only one ratio pvompeon, arises. sont aid action’ ate that j is a 


oe that: at the: time he executed the false affidavit he was attempting’ to a | 


ae conceal’a fact. which, if discovered, might defeat his right as a’ ‘prior | 


settler; and. the. belief: that his former. entry. ‘would, if known, prejus oe 


| ~ dice me claim, tends to cast considerable: doubt: upon his Tatee aver~ ees 


+ ve ment that he: had totally abandoned his claim under his‘ foriner ‘entry’ i’ can - 
at the time. he made settlement: on the land in dispute. ° Neither does va : 
his admission, coming as it does after the discovery by Bowman off 2 


ve - the falsity of ne former affidavit, entitle him to any equitable consid: 


~ eration: -He. not: only: supprest: die. truth when it was his duty ‘to a 
ee disclose: it, but wilfully denied it by his. false affidavit, and but. Hors ee 
0 oe th: activity. of: Bowman the question, of his qualifications might’ never” Ne 
_: . have been made: an: issue in the ease. The whole showing made ON cae. 
oe ~~ behalf-of. Short . convinces. the: Department. that: Short was: “not in: pte 
-..- positién:.to- initiate a valid. settlement right: on October 5, 1901, ‘the aoe 


| 7 date: his settlement on. the land i in’ question was’ made. | oe. 
The claim-to, equitable consideration contended: for by Short a ee, 


2a “of: his: extensive improvements on ‘the land involved herein, is based = 
~ upon facts which are perhaps true i in-every particular, and. the denial be ae 
os ofthis application may entail a ‘pronounced hardship. so-far.as-he is 
"- -.-eoneerned, but such. facts, even tho they might, inthe absence of a 2 
ere perfect legal. right, be. sila as an equitable defense, can not be set ae 
yp at this time to perfect that which was without. validity in.its incep- ae 


a “tion and such invalidity was not removed: prior tothe intervention‘of =. 
ary valid. adverse right... The. acts: performed: by Short; upon which: his" 35" 


be ig “equitable. defense. ‘depends, were not innocently | performed, for hei 2. 
a had notice of the claim. of: Bowman. from the beginning, and prosjco 
~ eeeded in the face of. actual knowledge: that the latter’s ‘claim: might see 
at, Be: upheld... ‘He is in. the position of one who takes pendente. lite, and. Riese 
-* his right can not be freed from the final results of the:pending litiga-. = 
©. tion by any act. of his. . In: other’ words, if the naked legal right.to. 
enter the land ‘be found in favor of Bowman at the time Short:as-, 
—-\ serted. his* claim, the legal right, unless abandoned, ‘ean not be de--. - cae 
.. feated: by: any” alleged: equities in. favor of Short, arising after the. ie 
os attaching of the legal. right. of Bowman and with. notice of such right eo os 
a on. \ the | slat of Short. . Under’ such circumstances Short: does: not. “i 
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| Bas | : “s occupy a position aindlogous to’ ‘fiat of an. ‘irinocent: purchaser and can a. 


Rot rely upon his alleged equities to'defeat a legal wieht See OS, 
~ Counsel for Short also contends that” ‘Short was. a’ ‘qualified entry- 
man within.the. meaning of the act: of December 29, 1894 (28 Stat., 


599), but a careful reading of said act’ makes it plain that it had no. - 


.. application to entries made and abandoned after-its- passage but -was 
specifically limited in. its application to persons who had prior to its. 
passage forfeited their rights for any of the reasons enumerated. in 
section 3 of the act of March 2, 1889 (25.Stat., 854). | 
Neither can Short claim any right under. the act. of June. 5, 1900 
(31 Stat., 267), the same not being. prospective. It:is further. con-- 
_ tended that Short’s application not: -having been made. until after the 
passage of the act of April 28, 1904 (33 Stat., 527), the same should 


- be allowed under its provisions. Even ‘conceding that - Short. has ; 
upon the showing. made brought. himself within its provisions, it can | 


i Shes not be. maintained with any.show of reason that such application can : 


be accepted i in the face of. valid. adverse. claim, initiated prior to the . a. 
acquisition of a superior right j in Short.. This act has no retroactive a 


effect: which. will ‘operate to-cure a defective right based upon -a nae 


a! claim of prior settlement, and. atthe same time cut off and. defeat the a eet 


assertion of a: superior adverse ‘claim.. While ‘the Department’ ‘has son 


- — : held that the status of an applicant i is to be determined: as of:-the date 
~ oss of his application. (Si ames -W. Lowry; 26-L. D.; 448; ‘Winborn ye 


— Bell, 83 L. D., 125), 1s has never. been: held’ or: aatended that. an appli-- - 
_. eation to enter when based upon a claimed settlement: right would be — 


ce accepted where. it was ‘shown that, the- right. claimed: by: ‘virtue of : ‘such mes, 
application was subject: to -a- superior right initiated prior. thereto. 


~~ Tn other words,:one disqualified to initiate a valid: settlement right : 
-ean not claim the privilege. of having his:status as ‘an entryman deter- =. 


7 : mined as of the-date of his application to protect. such invalid. settle-. | 
ment right. The right.:will only be -protected “from: the datethe 


impediment: to its initiation is-removed, and the- right attaches. “Tf: 
before-the disqualification: to: make: settlement i is removed ‘a superior oe 
- right intervenes, such aieay in all oraty, aa justice, “will be. ne: 
‘ nized and protected. » aren i : 
~The Department is party of: opinion. that. one who, at: the timé he 
7 perfornied an. act.of: settlement: relied. upon to ‘sustain his prior right 
of entry, was disqualified as an entrymian. by having’ an. entry, not. 
actually and: wholly abandoned, -then.of record, was. equally dis- — 


_ qualified’ to-make.a- valid settlement: and gained nothing thereby as 


- against the valid adverse right: of another, asserted prior tothe re- 
moval of sich disqualification. . Short ‘therefore took nothing by’ his” ; 
‘ . -géttlément on_ “the” jand involved herein as: against ‘the Tights: of _ 
Bowman. : 4 or. ee 


ee “DECISIONS: ‘RELATING TO THE ‘PUBLIC ‘LANDS. : gt (7 oo 


The: prior F departmental decisions of November 29, 1908, and J ly. 


eo ee your ce of Ji anuary 28, “1905, Gre ‘the ae ae Cerca ‘ a . . 
ne thereby erroneously canceled: reinstated, and. the. contest, of Short. . nea 


, against said entry. dismissed. 


ie NORTHERN ‘PACIFIC: GRANT-INDEMNITY — os 


OF CASE.OF SJOLIv.. DRESGHEL. aa 
a ei! | : cz oe - Oprsion.# a? | 


| “ ‘The Seer etaty- of the Interior, in ‘the administr ation: of the several lana 1 vrants’ to: 
| "railroads; is not bound: to follow the broad principles ate in- the Seguin 





“may confine iit is. said therein to a tue OL facts. similar Ato: dune e then, 
before. the: court. ; 

No title. passes to. lieu. lands béfore. ‘dppeoval - the ee of the Inter ior: © of 
‘the company’s list of: selections ; and, when so ‘approved, the lands are to 
-be. considered as. fully selected as: of the date of the listing, so as to give to 
the company: superiority over the right-of homestead. or pre- emption: claim- : 
ants settling after THe SSUnE: by: ‘the compat 7 ; oe 


Attorney. General M Kody to the Scoretary of the Interior, “June ‘8, 7 
ie “1906. i 


t 


aL have received your request for an. opinion. in which you say: 


“tit a decision of the. Supreme Court of the Dnited ‘States handéd down by Mr. | 
Justice Harlan, December 18, 1905 (No. 79, October Term,. 1905) . [199° U. S.3 
564], in :the case.of Peter O. Sjoli v. Char les Dreschel,* involving: title. to a. tract 
of land within the first indemnity limits of-the grant of public lands. made: by. the _ 
act of. Congress. of. July 2 2, 1864 (138 Stat., 365), to the. Northern. Pacific Railroad... 


Company,. it: was: -held, _among other things, upon. Dropositions deduced _ o from a _ 


numerous cases 19 in that ‘eourt relating to said. act: . 
ae ‘That no rights to. lands: within | indemnity limits. will | ‘attach’ in | favor ‘of. 


| the railroad company until after. selections made. bya At with: the. pprovals ‘of the 
a Seeretary: of the Interior: 3 ; ag 


ee That. up. to the time sueh approval is. given,. lands within  thdemitey: limits, 


although embraced by the company’s list. of selections, are ‘subject. to be. disposed” os. 


of by the United States, or to'be settled upon. and. occupied under the pre- -emption sie 
and Homestead laws ‘of the United States. =. > fsa: 
Be Bhat. the: Secretary: of the ‘Interior has no authority to: withdraw ‘frou sale 


0 of settlement lands. that are. within. indemnity limits: which have. not. been: previ- 


= wre ously selected, with his: ‘approval, to ane deficiencies within the > place. eae. ; ae 


a of the company’s road. | 


. The cases. which it is daa justify these deductions are cited - “in: a 1 foot-note, | . 


- the bottom of page 2.0f the decision. 


: You point out that. in the. case. “ander. dons aemten ae ‘facts were 
_ that prior to. the time. when,i in. pursuance of the regulations of the Dez. 


Gs partment. the: railroad. company filed its list of selections of indemnity — | | - 





4 See Opinions of on oe volume. 25, page 682. - oye = 


~ 
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- j initds: Sjoli eattied! tiport the land; the. settlement bones in 1884: oi if te 


ane the listing by the « company in 1885; that ‘your: department has been : 
holding that the listing of the lands by a company segregates theland > 
until final action by the Secretary in. approving or disapproving. the eae 


. selections; and that the decision by the: Supreme’ Court,. followed - | 
| literally, : invites settlement and en try while selections await. approval, ee 
and: may. result. in defeating all’ pending indemnity selections, . Yow... 


say that you are not inclined-to give such: broad. ‘effect to the decision | 
if it can be avoided, and ‘submit the question whether: the land depart-~° 


-. ment in the administration: of: the several. grants 1s ‘bound: to: follow: - 
the broad: principles quoted: from this decision - or whether: the same: "s) 


should be construed with due regard to the particular facts set forth: 


i. = in the case. before the court ‘and limited accordingly. 


You say. you do not recall any decision of the Supreme. Court to Hes: 


[7 “effect that an inchoate right i is not secured upon the oases of the Po a be 


ae pany’ S ‘list of. selections. nee : & 


The language 1 in the case ereereal: ne in my opinion, Nees net's seem. 


—s és be. intended to cover all land grants, but that to the- Northern) 
So Pacific: Railroad Company, which éontains, in section six, certain: - eo 
—. Bpecial’ language applying the homestead and pre- emption. laws to: 9 
~. lands along the line of the railroad. It is for this reason that the 
eg court. referred, first of all, to Hewitt v. Schultz (180. U.S., 189), and = 
= refers to: so oan other cases concerning the poner Pacific pelos a, 


grant. : : oS 

eee ce is, accordingly, isos reason for ane, thé ae as 

ee oie stated by the court.in questions arising under other grants than in- ae 

—— questions arising in the adjustment of the Northern Pacific grant. © 

we ‘Undoubtedly the supreme court has said, and repeatedly said, that ee 
‘no title passes to lieu lands before ‘approval by the Secretary a the | 


ae ne company’s list. of selections; and the court ‘has stated, as to the Ce 


= Northern Pacific grant, especially, that the Secretary has no authority 


to withdraw lands from gale or. settlement which have not been pre- io 
viously selected with his approval. =e es 
But in a case which has not been roferied to ines i you or by. 
the court in. Sjoli ». Dreschel, namely, Oregon and California. Rail-— 
~ road Company v. United States ey ie 5.) 108, eae the > court uses | 
the following language: “ ; Eig Epics VS 


cas - Now, it has long. been settled that. while a railroad - company, after its definite Es os 
ae iecation: acquires an interest in the odd-numbered. sections. within its place” or 
et granted limits—which interest. relates back to the date of the granting act—the 


_ . FUulé is otherwise as to lands within indemnity. limits. As to lands of the latter © =~ 
a élass, the company: acquires no interest in any. ‘specific sections until a selection | he ee 
“48 made: with the. approval of the land department ; and then its pent relates sae 

Pe to the date of the selection, i Ane ee | ee 


me re 
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pis g seems to mean, fod ‘In tact, no other meaning can be’ made out eae 


_ ue < of it, that when the Secretary. approves the lists of the lands the lands. : ie - 
_ are to be considered as. fully selected as of: the date of listing’ This). 


oe Appears to: be the real question as to. which. you. ‘are concerned, that is” 


| . - to say, “whether, when there is an ‘approval. by” the Secretary, ‘the i tas 
selection of the railroad company ; relates back to the date. of the list: 
- . ing'so as to.give it superiority over the right of the homestead or pre 


Baise en ption claimant settling after. the listing by the company. a 
. - What you. desire me to decide i is, as I understand; whether the. lan- o 2 
- i‘. . guage in the Sjoli case requires you to give no effect to the company’s | 
list, if afterwards. approved by you, or. before you for approval, as 
i at against. homestead or. spe emption claimants settling atter a com-_ 
- pany files its list. 7 ae ee | , 


The court seems ‘Giretal ee avoid so ee in ‘33 oli ve Deer. a 


ae because it takes: pains to point’ out that there never was any ‘approval: + | 


| _ of.the lists in ‘that case and repeatedly alludes to the fact of the set-° 
tling of ‘Sjoli before the listing- by “the company. . In . Hewitt’ v. | 
‘Schultz, also, it points. out that the settlement was prior to the e listing | 


and to any attempt at selection on the part of the company.. NOE 
| have been: unable to find a case in’ which the court hae? iad ie 


: bofore it for consideration a pre- emption or homestead ‘claim originat- 
ing after the listing by the company and. has held that the listing 
would not. give the superior right to the, company either by. relation 
of its: title from approval by. ae Secretary to the date of the filing 
of its. list of selections or. by the mere operation. of priority. of action 
in favor: of. one of two claimants equally entitled to take the land. 
... In Cohens-v. Virginia (6 Wheaton, ae the oe court: by 
Chief Justice’ Marshall says: 


“The counsel for the defendant in. ‘err or ur ge; in. “opposition” to this aie: of ae a. 
co sstribtog: some dicta of the court, in the: cease of 2 Marbury Ds Madison. It is. a. 


eee ‘maxim, not to be disregarded, that gener al: expressions; in. every opinion, are to Se 
he. taken in connection. with the case in which those expressions’ are. used. 6 eae 


“they go. beyond the case, they, may be respected, but ought. not to control the oe a 


| “Judgment in a subsequent - ‘suit, when the ‘very. point Ys- presented for decision. . cs _ . 
aan she. reason - of this. maxim.. is obvious: The question . actually. ‘pefore the court — on noe 7 
re investigated with. care, and considered. in-its full extent: Other: principles. ei 


“which may. serve to. illustrate. ‘it, are ‘considered. in. their relation to the case 


.. decided, but their. possible bearing on ‘all other’ cases is ‘seldom. conpletely: ime, | 


‘vestigated. In the case of. Marbury v: ‘Madison,. the single question. before the a 4 
a court. SO. far. as. that case can be applied. to this was, whether the. legislature . . 
on could Rive: this. court original jurisdiétion in a case in which. the constitution 
shad clearly’ not even it;: and i in. whieh} ILO: doubt. respecting. the construction. a os 


rere AL EE 


ne es. that the legislature could not sive original jurisdiction 1 in “stich a ease. 


“In. my opinion the language,of. Chief J. ‘ustice: Marshall applies to * Mee . 
«the - question you submit. to. Me. and. sou are. not. bound to, . follow t the 2 Pe aes 
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‘= 7 broad indensee. in 1 Sjoli 2 Vv. -Dreschel; bit: may ‘confine what-i is , bait in- 


> that. case to a state. of facts. similar to the one before the court, which eu 


E invelved a: settlement by. the. pre-emptor prior to the. listing by the~ 


. company, the patenting of the land.to the. pre- emptor, : and no — : 


SE ae at any time of the list , of selections filed by. the company... 
“3 Respesttally : 

| - Onames WwW ne : . 

? | sae sa _ Assistant f Attorney. General. 

E ea "By Peer | pret * es 

| M, iH. Moony, Attomey General. | Ne Se | ee 


ee = ; ‘HOMESTEAD ENTRY BY INDIAN—TRUST PATENT: 
| Senne Apass x ED AL. ty oe, 


a An Indian homesteader ‘holding title under a “trust patent fase to him inden 3 


| the provisions of the act of’ July 4, 1884, who at the time of. making the — | 
< entry -had abandoned his tribal ‘telation and was: occupying | the status-of 


= a citizen: of: the United States under » the terms of section 6. of ‘the act. of 
ay <a Webruary 8, 1887, may, upon ‘application therefor, have. the trust patent. 


2 canceled and patent under the general homestead law. substituted therefor. as _ - 


Aetinig Seoretary Ryan to the Comméssioner of the: General Pia | 


a 7 - L. C.). “ae digg July 10, 1906.0 _(C. J. Gi) 


: es seal has cet filed on behalf of Sanus Tne widow, nce _ | 
the heirs at law of Charley Adass, deceased, from the decision of your 


office: of’ February 6, 1906, denying their petition requesting cancela- | 


~~ tion of trust patent covering the homestead entry of. said. Charley. oe 


oe Adass for lot 11, See. 6, and lots 11, 13 and the SE. 4 SW..4, Sec. ee a 


= T. 38 N., RB. 5 E., Ww. M., , Seattle, Washington, and the: issuance In a 


| liew of said patent of one in fee simple. _ 

The date of Adass’s entry was August 25, 1887, and’ in his Sapte 

| on it. was stated that he applied. for the land odes the act. of March 
3, 1875: (18. Stat., 402, 420), which extended the benefits of the home- | 

stead law of May 20, 1862 (12° Stat., 892), to— : 


‘any. Indian born, in the United States, who is the head, of a family « or who has 


| arrived. at the: age of twenty-one years, and who has abandoned, “or may ‘here- . 
after abandon his. tribal relations— _ = | ." 


; : with a proviso: that the title of iniids this aed should ee be. a 7 | 
ject to alienation or incumbrance for a period of five years from dates” 


~ of “the ‘patent issued therefor. Adass_ ‘also stated that he was’ an ae 
Indian formerly ‘of. the Nooksack~ tribe; that he was born in thé 
"United States; that he had abandoned Ae relation with: that tribe. ba, 
aaa and i ae the habits and oer of: civilized: ee that hes $a on aoe 
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head of - family over the. age. of tanto “one years} that ts degred od then | 


land: for the- purposes . of actual settlement: and. cultivation ; ‘that: he z 
“Was | then residing’ ‘upon said land and- had ‘made: valuable improves 
ments thereon.’ - Notwithstanding the statements made by Adass Shige ey, 


“homestead application was. indorsed” c Indian; act, of J raly 4, 1884? es 
(28° Stat., 46, 96), which ‘provided: that. Indians. then” ‘Or. thereafter 
: located on ‘public: lands might: avail themselves of. the. provisions OL 
: the honiestead laws: as. fully: and: to. the same. extent. as ‘citizens of ‘the 
United’ ‘States, but. no. fees. or: commissions ‘were to De: charged: on ac 
count: of. entries’ or proofs under said: laws. It was. further piteided 
that: lands thus acquired should, be held i in trust : as. follows: ae ie 
ATE: patents: ‘therefor shall. be. ‘of. Jegal: ‘effect, and. ‘declare. ‘that’ ‘the ‘United 
States. does: and: will, hold. ‘the. land: thus entered for. the} ‘period. of: twenty- ‘five. 
-years, ‘in. trust: for ‘the: sole . “use : and benefit. of the Indian. ‘by: whom: “such: ~entry. . ; 
“shall have ‘been - made, or,.. in’ case. of. his. decease, of. his: widow. “and” heirs: 
according ‘toithe. laws of. the. State: or Territory. where’ ‘such: Jana is Jocated,, and:. 
that at the. expiration: OF: said ‘period: ‘the ‘United. ‘States’ will ‘convey. the’ same. 
by patent to. said Indian, or. his widow. and heirs: as; aforesaid, in’ fee, , discharged 
f said ‘trust: and, free from, all: charge and ineumbrance: whatsoever. : 

The. fina | certificate issued: to “Adass. ws uly. 22). 1891, contained the 
‘same: indorsement : as. the: cone ‘above. referred +t), and. his final “proof 
‘showed. that. he. was. a native-born. citizen. sixty- eight: years: of | age and u 
had lived all his life upon, the land entered. by him. e 


__ This matter: Was § submitted to. the Department: by. “your office, adie” - 
dateof March: A; 1905, , in view. of. the provisions of. the a ct. of: ‘April 


23, 1904: “(88° Stat, 297 },-anid was.referred’ ‘to. the Commissioner. of 

Indian’ Affairs’ who: recommended. ‘that the: trust. patent. issued: ‘to: 
~ Adass ‘be: not. canceled. This: ‘recommendation was: approved. by. the 
i: Department” April: 14, 1905; and itis. because of this action that. your 

office | denied the. petition. liérein;, as. hereinbefore. stated: . ge 


Ehe: general’ allotment: act’ ‘of FE ‘ebruary. 8, 1887 (24. ‘Stat, 388), 
after® providing. for. allotments of. lands. In: Tadian. reservations, ; fur 
pe Provided» in 2 section 6 \ thereot, among: g. other. things, ee 


ear an to: be: a citizeh of. the: Unread: States; and | is entitled to: ll tne 

rights, , privileges, and: immunities of ‘such citizen, - ete. pete 

Thile: the application of Adass, which owas, dited Augaet 25, 1887, ao 

as: made under. the act. of 1875 and. patent: ‘was. issued to. him: “iatder: ; 
the. act: of 1884, yet. “upon. the showing made 1 In ‘said’ application, and 
his. final. ‘proof. he: “possest the’ qualification. ‘prescribed ‘by: the: ‘act. 
of. 1887, che was: ‘therefore entitled’ as a: citizen: of.the. United States. 
rO the e exercise of ‘the: rights. accorded nder the. general homestead 








eh BOS” — | DECISIONS ‘REL. ATING 20 TH PUBLIO LANDS. ghee OM Geass 

















a ee and 4 ai “the: expiration: OF the: statutory ‘period to have’ issued to — 

eam the usual homestead patent. Both ‘the acts of 1875. and 1884;..00°— 
pace extending the homestead ° privilege: to. ‘Indians, ‘impose: et nceone 
~-. -a$ to alienation and. incumbrance_ upon. the beneficiaries thereunder, 
: aut the-act of 1887 conferred upon: ‘Indians living apart’ from. their 
. 2) tribes: and who have. adopted. the habits of civilized. life,. the: rights, oe 
“privileges, and. immunities: of. citizens. . This: was. “the. ‘status® “occu: . 
~" pied’ by: Adass. at the date his. entry ° was: ‘made. As) was, s said i ins the 

clea of Feeley. De ‘Hensley. (27 L. D. , 502, 504) : 2 aon 


i a These. conditions ‘brought | him, within: the pale of ‘citizenship, whete “he. bas 
| © voluntary placed himself,” (24. Stat., 888, 390, Sec. 6, act of. February, 8, 1887.).%: 
oe ~The. liomestead. ‘privilege: was” ‘conferred : upon: “nati ve born. Indians * who: 
Shae. severed tribal. relations and abandoned- savage | for civilized: life... -“( Turner. re 
vee Be Holliday, 22 L.-D., 215.) Ehe- Indian. entryman did. not’ attempt. to: secure » 
“os. an allotment: to. him: of nonreservation. ‘lands, whereby: be. would” become: ‘aeitis 235 
Ae eM but relied upon. bis: citizenship as.one who had: separated’ from ‘his “bribe: os: 
“and, had adopted the habits. of: civilized: life... By- his voluntary: act, ‘his declara~: ne : ae 
Sel ton.of citizenship under oath; and his’ accepting the conditions imposed. ‘by. law" Se 
... upon‘ other: citizens, ‘in. filing: his. declaratory. statement and making. ‘homestead. a 
ee entry. for the tract. in: question, he acknowledged. that he laid no further: claim: ORE: 
8 pa to. the guardianship of his. person - by the. United States. . “That relationship | ee 
| . 2 iF : ceasing, all: obligations on the part: ‘of the gover nment toward him, as-an: Indian, | a 
“except such as are enjoyed: by citizens in common,’ are vauceled.. The protection: es 
afforded. by: Congress: and: by. this Department: to- thé [udiany: while ina. state 9, 
aa “Of dependency ceases “when: the state of pupilage - ‘or wardship. of. the ae a 
ee ea no loneer exists. - (See the « CASe. of Miami Indians, 25, LD». £26, 430. ie 2 





oO ees ~The. facts of this: case are. similar’ ‘to. those. in’ ‘the’ case. Of Clana. ee 
ene CBee in. which’ departmental . decision.” was -rendéred August: 81,000... 
ene me 1899. (not reported). - There: patent issued: to ‘Butron under: the: te ae = 
ee oe of. 1884, upon . homestead entry made May: 93, 1892, which: confers the’ a oe 
: benefits of the: homestead. law upon * . Tsgins® as: ‘distingitished ‘frome: - 
oo. “eitizens” of: ‘the. ‘United. States.” ~ Application» was: made for “ithe! oe 
oe substitution of'a-patent in fee fon: the trust patent thus issued. In’ 
her final: homestead affidavit as: well: as in her testimony. taken at: time. 
“of: -final- proof: Butron. testified that: she. was. a “native. born. Indian” 
“woman: who has abandoned all. tribal relations,” ‘and it. was. held that. 
“her. citizenship - results. from” such. conditions. ‘ander: ‘the: terms. of! 
-séction” six of, the” act. Ho} February 8 1887.” ee The decision in, | that : 






























oo Te: appears, < therefore, ‘that prior to: her. entry. “thie: ‘Applicant was. clothed: with 

e oe citizenship even though. she might: have: bee of: ‘Indian. birth, ‘and: ‘that she 
had: the. right to make entry. of public. lands: without any restrictions. excep. such 
a8 are ‘imposed. upon, citizens: generally.” | os : . oe 
= Your’ ‘office is: ‘therefore. ‘advised: to. allow. the. applitation 40: cancel: the: ao tust 
patent surrendered: by: the applicant, which: she. refuses. ‘to. accept, and: to: cause. 
“to. be: issued: in lieu thereot. a. patent. in: fee. to. said’ ‘Clar 2 Butron. for. the tracts . 


embraced | in her. homestead. entry, ae 


rae 
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. That. ease. is. “conalicive ‘of. ‘the: ‘quethions ‘involved here. ack : 
believed { that: the provisions: of the act-of April 23, 1904, supra, fae 
stitute any prohibition against. following. the same: course. Th. the case. 
“of. Charley. Adass that: was. pursued in the. Butron- case; as: ‘said act 

~ evidently has. reference to. allotments. of Indians as such’ over. whom ES 

_ the government: is still exercising’ its: guardianship: and: ‘protecting = 

| “care as’ distinguished from: Tadipns: who. are: citizens. of the United 
States toward whom: all’ obligations: of: the’ government, Haye: ocho 

except such’ as are enj joyed: by citizens.in common. - 
"The decision of your office’ herein - is. s. reversed, and, you: will: tak 
appropriate, action. accordingly. 3 " 


INDIAN RESERYATION-LIEU SELECTION—ACT or APRIL 21, 1904. 
- Santa Fe Pacrc BR. RB Co a oo ae 


“mne case Janis within, ‘the. ‘odd-numbered’ ‘sections. eialiéed: in ‘a’ or. the: -eongtrics" 
aan tion: of- a railroad: fall.within. an’ Indian. ‘Teservation | and Tt: is. sought: ‘to. ex 
_ change : such lands. for, ‘other. public: lands: in: accordance with. the’ provisions. 
of the act of April 21,.1904, it is ‘not necessary that the lnds’ offered in = 
~ exchange. shall have: been. surveyed; where. ‘the. amount ‘of. ‘the: ‘lands: em: 
Paced in. the: yeservation: and.so. lost. to. the. gra ant. may. by. protre action: ¢ of f the 
| “public: ‘survey lines: be. ‘definitely ascertained... : : Se eae 
‘Cireular of Tune. 8, 1906, oF L D., 666, construcd.: 


‘Aang, Seoreeary Ryan to. the: Commissioner of the. General wt Land 5 
“ i C.) Office, August : 2, (1906. > 


Ei the request of the Sant’ Fe Paeitie Railtcad Company, the ea ‘ 


| ‘successor - to, the ‘Atlantic. and. Pacific Railroad Company,. your. ‘Office 
< letter of. J uly: 12, 1906, transmits as a preliminary. application. for. ex- 
change” ‘under the act of April 21,.1904 (88. Stat.; 189,211); its selec- 
_ + tion list coveririg 914,987. 51 acres. Of public. lands in ‘the Clayton, New = 
: Mexico, land. district, the: same being in’ lieu of O15 090.56: ‘acres’ Ae ee 
New. Mexico: within the primary | limits: of the grant. irade. by the. act. = 
ot J uly 27, 1866 (14 Stat., 992): in: aid of the construction of the: At- — 


-Jantic: and. Pacific. tailrosd; also: within. the. limits. of the Zuni and : 
Navajo Indian. reservations as extended by. executive. order. . os 
Your: ‘office. letter. states that: the preliminary. roguiiramients of thi e 
circular of Ju une 8, 1906. (34, TE. DE , 666), have béen satisfied, but ‘you: 
are of: opinion. ‘that: the. exchange cannot. -be made for. the reason that, 
hase. Jands are. cunsurveyed . and ‘it cannot. ‘be: said, in: view. of the deci- 
‘gion. of. the: Supreme: Court i in. the. case: of U nited. States - De Montana: 
Lumber. Manufacturing Company (196 U.S. , 578), that the right toa. 
patent o or its equivalent: h has been. earned by. full | complianos. % with hy the 


































= )ROISIONS: ‘RELATING 70. THE "PUBLIC: ‘LANDS. 








aw laws. sof the United § States. governing “the 16 diapoadl af the base” lands’. 
“sought to be tmade the subje ect of the onchange. The act: of apn OL; 
“1904, SUPT Ay provides, inter alia AoE : 





es any y private Jaiia, over r awhich an Indian, eservation ‘has. ‘been extended 2 







ema of. ihe’: act of Apnl 21, 1904. “itt the jail were. shown, 5 ee 
oy within. the. ‘primary. limits, of the. land grant. and. otherwise subject to” : 
the t terms of the grant, the amount to be exchanged might be: deter: 













‘Stary fadematti selections. “Thy the case oe the Northern Pacific Rail es i. 
toad, Company, on. review (20: Le Ds 187, 191) , it was, said: oe ee 





Ce “phe. lost: lands are. in ar “unsurveyed Indian reservation, but the sarronnaing 
oP ands: appear. ‘to: have’ been. surveyed, and. I-see-no. ‘Treason: why. the surveys: may. 

He not’ by calculation, and without difficulty, be: projected: ‘over: the. reservation: 80. 
“as: to ‘specifically’ ‘describe the lost: sections tr act: for tract: with. the selections. | 


: “This rule of adjustment. has been’ uniformly. applied. since ‘the ‘date. : 
~ of said decision, to the several. Bronte. made: in Laid of the ‘onstruction: 
“Af: railroads. - re OR re 2 Pe, 
“In the case of United States OP "Montana Trumber ‘Manutachiring 
‘Company, ‘supra, after. referring | to the -provisions. of. the act. of J uly 
“15,1870, ‘by. which it, owas. provided. that the cost. of: survey: must. be 
paid by. ‘the: grantee. company and.no conveyance. should bé. made “of 
the land until said cost be paid, it-was said:-7 oS. 
“The equitable. title becomes: ‘a 1 legal title. only u upon nthe i identifica 

















‘elocted in: tee ce ‘hiss.  ansanveyed landé. tisrenidéeeds the aotual cost: 
of’ survey: of. the. selected. lands,. this: being: considered: a legal’ equiva 
lent. and'‘more- likely. to be. accurate than an, estimate. for the survey. of 
oo the unsurveyed | lands within the Indian reservation. n which : were. to be. 
ae “surrendered. Soke Oe ERAN UA te ig Weer Ua TE ee es 
a Vour: office: letter: ‘as: petore’ stated: ale tliat the. plaid: Peas : 
ee > quirements of the circular. have been satisfied. ‘The application has ane 
therefore this day ‘been: referred. to the Commissioner of Indian Af.) 00 0 
Sorc fairs. for. report. as:to whether. the: whole. or-any part of the. described eee 
os 0 lands made’ bases’ for the selections i in question. are needed for the Use eS, 
Joi of the: Indians, and such recommendations. as that officer may deem: ~ ao 
“proper in the: premises. * Upon: receipt of his report and recommenda-. | 
oo. tion, the area, to be ‘exchanged. ¢ can ‘be determined j in n the manner, herein’ ae 
: - specified. - oma ; eee 
~ Tn the future adiwinibtration ae thé. nee you iwi: be. guided by. gion 2 
Ju S - constuction Aes nm pled upon, the cireular letter of instructions. of os 
: eames 8; 1906: oe ee ee 











“SALE | OF ‘LANDS IN FORT CRITTENDEN ABANDONED, MILITARY - 
ene. ojos | RESERVATIONS 00 7 





“ Ixsmevorions, 


“Dapaieracen « or. THE :Iniaton:: 
aes Genera ‘Lanp: ‘Ontos 
alee WN eee So eee de as | Washington, D. O. 5 hagas: a5 1906. 
 Regitor a i Receiver; Salt foe City; Utah. : Pers 
ae a | GENTLEMEN : “Referring. ‘to’ the instructions: Of November § 20, saab ue 
apes None ( o3 Is -D. ‘BOT yl in regard. to. the disposal. of lands‘ 10. the Fort Oritien 
Ci. - den abandoned thilitary reservation, I have’ to advise you’ ‘that’ section: “00! 
2S eof the. act: of Si une 30,1906: (34° Stat., 808), entitled, “An ach tO. 
oles Vextend., the. ‘public Jand. ie of. the United: States: to‘ the: lands « com: . a 
ee prized. within, the limits. of the : abandoned Fort, t Crittenden a mallitary, ae 














ad reservation | in: the State of Utah, and | for other = pape” : provides: 
a as follows: ee cae oS 





: “the general awa: ‘for’ the. ‘disposal: of ‘the: publiet Janda: ‘Of: ‘the: United. 1 States / 

: og are: hereby: extended: and: made applicable: #0: thé: lands. comprized. within | the 

ae ey Aimits- of the. abandoned : ‘Fort. ‘Crittenden: military, ‘Teservation - in the: State. eae 
rica a! ‘Utah. ; i - ie a Bee ieee: 





' Therefore: you will no longer be: ‘governed by: aad jnsteuctions ae | 
. -November 20;- 1896, but lands‘ in said reservation’ are’ subject to. diss: wha ee 
a posal under the: ‘general: laws: for the eps of publit: lands. . fe ee 
| Nery, Tespectfully, | 7 ae 8 | 

A “G. F. Pobiodk:: ERE EY gee 
Acting C. ommessioner. mye EMS 

| Approved: ee ee ee Eh ea 

ae _ THos. Ryax, Acting ng. Seoretary, 









“REOVFERING or LANDS IN FORT ELLIOTT “ABANDONED DMOITARY 
oe  RESERY ATION, | ee i a 





- Txsmueti0ns, ee OS Se 
- Drvaniacer or THE » EXTERIOR; 
eee GENERAL, Lawnp. ‘Orviti;: 
ee ea oe "Washington, Dp. Oy Atiguat $ 3, 1906. 
Register a ‘ind Receiver, Ww badwiard. Oklahoma. fe 
0 Ganriesren  T have: to. direct: that you will, on’ Ae date fixed. ioe oe 
- an reoffering ‘of the lands. in the Fort Elliott. abandoned military Schaar 
oe reservation, am. Texas, ‘proceed. to the ground. with the necessary = 
papers and: proceed with the: offering” of: the lands. by forty-acre. . 
“tracts, in the order in which they. appear on the inelosed list, L, which oe 
See shows the appraised value. of said: lands, 3060.07 ce 
—. . When the NW..4 On: Sec. BB is. reached. you. wall natity. the bidders ae 
can that so-much. of the Nw. 4 of the NW.. £ of this subdivision as: 1S: 
_ occupied as a cemetery (about one acre) and inclosed with a barbed 
eee wire fence, with. iron posts, is reserved and ‘will not. be sold. | oe 
oe > These. lands are to be sold to the highest bidders at not less than | 
the appraised price, “Upon payment by the. purchaser of the amount... 
of his bid the receiver will issue his receipt, in duplicate, and the — 
~. register will issue a.cash certificate, such certificates: and receipts to... 
be “numbered 3 in consecutive order, beginning with number one, desig: i e 
aa nating. them on the papers and abstracts as“ Fort. Elliott Series” Be 
. In issuing receipt and_ certificate for the NW. 3, Sec. 55, you. will | a 
‘ne careful to make the exception of the ons acre. Grentioned: above. 
~~. -Upon the conclusion of the sale you: will make a report. to this ‘office eo 
= 2 of the result, thereof and return the a? ist: oe fo herewith Pea 
| 7 oa inclosed. eae , Tees, peace 

















urther instaction’, Pe be: given. 1 you - in: anied § to. ‘your monthly: 
and: quarterly reports: and “your. Giebursing and other accounts. a : 
connection. therewith. ee ee : er 
ee ae ‘Notices: of: the ‘oloring have’ beet: sent 01 ‘the: « “ Bulletin, m9. > Woods 
ward, Oklalioma,.“ Ste Louis Globe. Democrat, ae “Ste ‘Louis; ‘Missouri, ate eee 
veut, the: Sunday. edition’ of the “Record,” Fort. Worth; ‘Texas; and the. 
ae “Texas. Panhandle,” Mobeetie, Texas, for® Bablication, ‘the date ‘Ob. ee 
the ofan being fixt for November 1 1, 1906... Se ce ar 
NES, repecttoliy,, oe Me se 






ee oo Pottoor, Ae 
| Acting: Cc ommissioner. eee oe 

= Approved: Se pes eee Pit Seen Geet eke deo J 
_ THos: Ryan, Acting Secretary. 





ite “MILITARY. BOUNTY, LAND. WARRANT-ASSIGNMENT. ea 


ANNs R Kran er AL oo ee ere ae 





—s “Where ‘the: ‘soldier: in. Whose: favor: a Lmilitary ‘bounty jand E yarrant | is ieaged ce 
ee makes: affidavit that the war rant :has never. been. received by him, : and ‘there-. Pi 
e: ane a duplicate issues to him, and, with, both: the original and duplicate ae 





wpe & “108éted: and ‘patent. issues. for. “thie Jand. SO. - Jocated, Ge obligation. of: ‘the oO 
eee government: is. thereby. ' ‘satisfied. ‘and. the land department. is. thereafter Pe a, 
AS without: authority. to recognize any. further Hauility” on. the part: of f the : 
| 2 ee on: ‘account | oe the original warrant. eh: ee ee ce 


 aethig Secretary yon a - Bh! Commissioner of the General Land. : a0 | 
ees ee L eG) Office, August. ae i 906 ce R. W. ee ee 





a eee R. Kean: aie fone your’ dbcision ‘et February 98, 1906, oe 
Ss ‘Relding: for cancelation. original: military. bounty. land warrant, No... 
> £83198, ‘eighty acres, under the act of. March 3; 1855 10. Stat., 701); | 
Boe BO: Elijah ‘Hulsey. | eee 
"May 27, -1856,. the warrant was ea. agi or, 1887, ules 
made affidavit that-he had not received the warrant, and* requested age 
‘withholding of the patent, if location thereof. had been. made: > oe 
oo November: 21,1857, a duplicate issued. to Hulsey, who, N ovember : oo 
Ge 1858, ‘assigned it to Walter Craig, who located it October Lig ee 
Toh 8 TBBQe. on the §..4 of the. SW.-4 , Sec. 18, T. BTN. B. Ss E., , Omaha, 
oe “Nebraska, and: patent issued is: ee April: 18, 1863. ae a 
ee - November. 25, 1857, after issue of the duplicate; ‘Huleey: fore nos ae 
ae nn original. ‘warrant. to Hugh Morgan... ‘The numberof the warrant = 
& in, the. assignment. was given. ‘as. 33695, and the original number on . 
a the: warrant | was: before: that” time - -ebinged | fo. that number, ne oe 











: DHOISTON® ‘RELATING. ‘TO “THE .PUBLIC.. AND 








a “ragures: s still appearing —that ¢ of 3 only by transmitted Tight, 
a _ being plainly. visible. 


































ee located: the original on the S: 4.0f NE.-4, ‘Sec. 24, 


ae ~ Pensions. noted in red. ink. on the warrant: ‘that. “the alteration of the. 
“number of. this: warrant: was’ “made after. its’ ‘transmission from this 
office; it: having » -been originally” 33193.” » December - che a 862. you 
& directed the Tonia: office, to notify” Morgan that. “ ‘ patent: on. ‘said. loca: 
tion’ cannot. issue. until he. shall. have complied with the: ‘provisions coe 
“the. act. of Jt une 93; 1860. recy Stat., 90). 2 He substituted: warrant. No... 
3402, act of 1855, eighty. acres, and patent issued: April, 25,1863. 
“March. 27, 1863, the original: 33193, with changed number 33695 = 
was: returned to ‘the. Tonia office. for: delivery to Morgan, : -who,, “April 
“185. 1863, assigned: it: to 0 David Prraton, who; April. 15,. 1863,  aeslened 
at: to. Anna: Re Kean.- : ae eee. ae 
| anuary: 27, 1905, ‘coups for ‘Mas “Kean submitted to you ‘the: “war- 
or ant. for’ ‘consideration. of the validity. of the. assignments, | and. filed, 
the affidavit: of S.. “AL ‘Kean, of Chicago,. Illinois, of his: good. faith as 
“one of the. former | owners, ‘and the “good: faith: of. his. wife.” April. 6,, 
1905, you” declined. to certify. to the validity. of the assignments and. 
- ‘allowed’ applicant sixty. days. to ‘show. cause why. the original 33193 be 
not. canceled. because a duplicate had been. ‘issued; located, ‘and: 








Jin’ Cook county, Winois, ‘September 18, °1891...J uly” 38,1905, you ~ 
“ advised ‘applicant, that the showing. was unsatisfactory, the’ ‘principal _ 
~ point in Mr. Kean’ S ‘statement. being’ that the’ red ink: notation. by the. 





“be regarded as: innocent. purchasers, and. argued | that:. 





7 the ‘other ; wee 
Ja amlary: Is 1859, before location of the duplicate; but after. its isa, 
P14, Reo sss > 
ib, at Tonia, Michigan. When Morgan’ g location reached ° your. ‘office, 
~ the razure was: ‘discovered, and. March: 24, 1860, the. Commissioner Of 8 





- patented. Si une. 5, “1905, Mrs. Kean" showed. a general: assignment. Of Fg 
the personal property oe Ss. AL ‘Kean to her August: 25, 1891, recorded 





Commissioner. of: Pensions: was not on the paper. ‘when it was. pute Ee 
~ chased, from. ‘Morgan. October: 30, 1905, after. allowance: of further: °- *. 
time. to show cause. counsel submitted an assignment, made October. Boe 
| 8, 1905, by Mrs. Kean, to. S.A. Kean, and: his affidavit as.to former. 
“transfers, with’ letters of Ww. D. Preston, J ohn: Te ‘Harper; and ‘Helens 2 
“Preston, none’ of whorn. had : any. knowledge : of the warrant, or its | 
transfers. Be A Kean asked that he, Mrs. Kean,’ and David ee 


It is: impossible ‘to: suppose and incredible to” believe that. ‘David Preston aed 
- other wise than honorably. in ‘the. transaction, ‘and. it ‘is sure. that: when he made. : 
e the original purchase: there was no ‘memorandum on the: warrant: and no, Aknowl- ae 


2 edge ou: his part that ‘anything was wrong: with the. warrant; ‘that. deponent'says. : 
“it was customary for dealers. in Jand scrip ‘to purchase and ‘hold, the: assignment _ 2a 
blank ‘until. “BS. purehaser appeared. “who desired to, make ‘the. selection: ‘and: ‘then? > 
the purchaser's Ss mame: would, be inserted or “the, blank. assignment completed. J. 


















e The: case there j is in some. 5 fesititres ike’ that of bndeee M "Turner : 
2 (84-E Ds 606)... In. both: cases” ‘there was” but one. ‘obligation, to» 
evidence. which, two. warrants issued. | In both « cases. ‘the duplicate was - 
issued: before: the act of Jt une 23, 1860. (13; ‘Stat., 90), > now. codified: 
as section: 9441 of the Revised: Statutes, so that. there was no. authority 
of law. therefor = (B: Op: Att’y- Gen’l, 387, 389). a In: both: eases the. 
soldier held: both warrant and’ ‘duplicate | before: either was assigned. | - 
-. Incthe order. of assignments the cases: are’ ‘reversed. The original | 
warbant here, ‘its: serial. number. being. previously” ‘razed, “was. first: 
- assigned . and first - located:. Tn’ Turner’s : ‘case: the. “duplicate. was 
ae first assigned and. the. original. first. located. Th each case, however, i 
a both” the locations” ‘were before: the: land. ‘department: ‘and ‘pending —» 
Ls Before: either location passed to. final. action of approval and patent: ie 



























car allversniy popitlond : “Wefore: fe. land deparenent: an ‘issue, Sinight 
“have. been: formed and: a. determination had as.to. which. assignee, Of 
othe soldier had the: better right. “This. was in ‘effect. what: was: ‘domes 
oo --without_ a-formal issue. In Turner’s case the first: assignment. Was e000 
one held to. transfer the right, and location of the duplicate was approved 
ee and! passed to, patent. In. the present case the. ‘second. assignment. 
“was held to:transfer the right. In both cases: the defeated. claimant. 
-'. “abided by’ the: decision, . made substitution, and received ‘back what. 
= shad: been adj udged an: invalid instrument, to. be used. in seeking: rem-"- Peay 
— -edy against: his assignor. for the. consideration. paid—not as-a.sub. 6057 
“sisting: obligation of ‘thé: United: States, In both: cases there was’an 
“adjudication” by: the’ ‘proper: officer of: the ; ‘government as. to. whieh eee 
.. .. claimant had: valid assignment. of the. right, and the obligation: of” a 
Pea eh, the. government was satisfied by issue of patent: for. the proper. area 
pois public: ‘land. The. ‘executive power. was. thereby | exhausted. » athe ne 8) 
cao land: department, has 1 nO. : POwET to: issue a. + Second : patent for that 
























QO oe " DROISIONS. RELATING TO THE. ‘PUBLIC. LANDS. 


oe gation. ue eo ae ae | ae ee aa 
The: claimants: Here: took: by dgaeuert! ‘from ‘Moreen. ‘etter: ‘the. 






. a “hai of load: cre its : judgment’ was. wrong, “the. remedy. must. bere 
~~ sought: from: Congress. “The warrant, having been satisfied. ‘by: issue fee 
Co OLB “patent, belongs i in’ the records of your office as. a satisfied dobli- : 


warrant was. adjudged satisfied and: with’ notice. by. the: razure. ‘itself, oe - 
oS as well. as. by the red ink notation. of it by. the Commissioner of Pen-" 





oo sugions: - They: ‘stand ‘merely. in- Morgan’: Ss ‘place, swith. no better. right, : S : 








a Se: in ‘fact exists. - “Andrew. M. ‘Turver Ga L. D., 606, 5 08) 
oe Our: decision i is: affirmed.” 3 


atid with actual notice that the warrant. was not recognized. as a: valids 282, e 
J obligation. The. paper. was never. negotiable, and no. executive officer 22s 
Shas power to ‘double: the Hiability. of: the ‘government: where. but: one aoe 


oe The razure of: the serial sine ed no  euke in » the ¢ case, ‘as 4 ee 
ae Wise: changed. the obligation. or effect: of the instrument. “Common- eo 
oo wvealth-o. ‘Emigrarit Savings Bank (98 Mass., 125 93 Am. Dee., 128) He . 


Daniels Negotiable J Instruments, Sec. 1400. Iti As: areca < 


“TIMBER: CUTTIN G ACT—-TIMBER AND STONE: ‘ACT. 


“Gat AGHER er AL v. . Gray. 


: : The authority: ‘ind 1 permission to fell and: remove’ ‘timber’ ‘anat trees: éonfered by ce 
-. the act of June 38,4878 (20° Stat., 88), extends. only. to: ‘the: public’ mineral ¥ 


By Jands,. susceptibte. of mineral. entry. alone. | ~The act: does. “not,. as: to. such 


lands, secure to miners of the vicinity an: exclusive right of timber appro-. 
se -priation.” If any given. tract. is. in. fact mineral, in character, title: to. thes? 9s: 
eos danids. ‘together with the ‘timber: ‘thereon, may be acquired under ‘the mining 
Oy “daws 5 and if. vi acant and nonmineral, valuable chiefly for timber, “put. unfit 7 ee : 
oe Ms A Ore cultivation; containing no mining or other. ‘improvements, tt: may: ‘be. pur: oe 
ae, chased, upon the conditions: imposed. and. as ‘provided. by: the act of. ‘Tune: 3s, : ee 


ee 1878 (20 Stat, 89): 


| oe ; Aetitig Secretary y Ryan i ie Oona cone. of the. General a wk 
8 ae L. os ie 2 Dio, Augest 4d 1906. oe EB. B. Boece ae 


nee ~ Against t the! : appBeation c Sie FE “Gray, £ fled ca une: de 1904, ig : 
ae -pinichaes as timber land, under the ‘provisions of the act: ‘of June 8500 
OS 1878 (20; Stat., 80), as ‘extended by the act of August. 4, 1892 (27 Stat. - a 
ose. 348), the NW. 4 4 of. Sec. 9, T. 6 N., R. 6 E. , Boise, Idaho, land district, pe 
oe ‘William H. Silberhorn: and. Mike Gallagher filed protests, alleging the. Phas 
© Jand in question to contain valuable mineral ce and. to Be ety. be 


ieee valua ble therefor. 


eee ~ Thereafter such further proceedings ¥ were had as resulted 4 ina ae ie . ” 
oe ing before ‘the local. officers, November. 18), 1904, at. which. appearance. Pag 


a x owas: made and testimony submitted on. behalf of all ‘parties, ie ae 





150) te . wherewider. 5 Bona 1 fide weaidents oor tthe States ae : "Petritories ‘ 
‘therein. named are.‘ “ authorized. and. permitted. to. fell. ‘and remove,. for; 





: oa counsel, for protestants say im their brief: 





ae building, agricultural, mining, or. other domestic. ‘purposes, anyetimes oo 
ber or: ‘other trees: ‘growing: OF. being on. the: ‘public. lands, said. lands’... 
ae being: mineral, and not: subj. ect, to entry. ‘under existing ee of. the Se 
as United. States,: except. for mineral: entry ¢ ete, with h respect. to ) which ee 


TE seems ‘to: haye been the intention of Congress t to appropriate. the ‘timber | in: a ee 


ace = lhoesk country: for the -benefit.of the miners upon land in such district. It‘is. 0°00. 
ooo apparently not necéssaiy, according, to the. view of the federal -courts,. that: there . cae 
a * “should. be a mineral. ‘loeation. or. an. actual ‘mine upon. the land. containing. 4he 
sere: timber, “If. the’ Jana. dn: that’ “district. is “not agricultural land ‘and. is of: the oo 
op OE character generally, known as mineral land, the timber in that district is: s reserved | ae 


. for the use of the. miners and others’ in that vicinity. 


The Department deems it sufficient to. say, “without eaendedl ‘state fee 


i ee or. discussion - of ‘the contentions of. counsel 3 in this. behalf, that... 


~ not only. is. the authority and permission to. fell and remove: timber” oe 


: “and trees. extended to cover only the public mineral lands, susceptible ae 


of: mineral entry. alone, but the act: does not as to such. lands: and for. : 


: - obvious 1 reasons,, secure to miners of the vicinity an exclusive right. of. re 
timber appropriation, Te any given tract is in fact mineral in. Phares uk 
~vaeter, title to the. Jand, together with. the’ timber thereon, maybe: 2% 


oe acquired under the mining laws; and, on the other hand, if the tract. : 


| eo ae. “vacant. and’ non- mineral, valuable chiefly. for timber, ‘But: unfit force 
we cultivation, containing no mining or other ‘improvements, ete., ab may. . oer 
be. purchased. upon the conditions imposed. and as provided: by the act. 


es first above Peg, and the, timber- oe act is 5 without t applica aes. 
eS tion: to. ite ates ee hae | | : : ee 
The ‘testimony submitted at ‘the. aan fails ¢ to eta. 1th. aliepii. a oe 


. “ons of the protestants, or to disclose any barrier to: the. application a oe 
“Ge OF, Gray.° -The decision. of. your: office | is: > therefore affirmed, and: the ee 





: = protests wi will be dismissed, 















: Te ofhee Joe 7 906. = 





a" 


~ James. F orrest. Stillwell has. appealed 1 to the: Department. from, your 
‘office. decision: of Novemiber.10, 1905, affirming the: action ofthe reg: 
= = cine and: reversing: that: of the receiver. of the. local: office. and holding : 
sor cancelation. his desert: land. entry; made. a ‘ebruary. 24a. 1904, for the: ne 
Ne $ Sec. 4: TAF ‘S; “Re Pay E., Roswell. land. district, ‘New. Mexico, 
“upon. contest: initiated against ‘said: ‘entry of: John Wilkinson... heals 
» The basis:-of said contest is, the: alleged. failure’ ‘of the: entryman: to - 
omnes the: required yearly. expenditure. in the e perinanent, and. donee 
“ RALY improvements ‘specified: by the stattiten: so. OMS Ve 
-As'to the material facts, upon which the issue 1e presented mast be: ‘de: ee 
‘gerund, there 1 is no. ‘conflict; 4 in- ‘the testimony’ offered. at: the’ hearing. Weg : 
ALL that: had: been done: by claimant: looking. to the -permanent.. ImM= 3 
provement, or ‘reclamation of thé’ land; prior. to: date: of service. of’ ‘con- soe 
test: notice, was. the purchase. of 460° “teat of ‘well’ casing, for: which: hese 
“paid $322. “AS part. of this was hauled to the land April 1,°1905,:the 2 
; day service of notice was made. The testimony shows: that the-haul- =. 
| Se . Ing: of the: casing covered a period. of two-or three. days.’ For this the 
“claimant paid: $8." ‘This: constitutes. ‘all: of ‘the’ acts’: ‘performed Bye. 

~ daimant.t ‘upon which he relies‘as a. sufficient’ showing to: meet the ‘stat. ae 
catoty requirement: as to annual expenditure. — oar ee 
2 = a -Thé Department ‘is cleary of opinion that, whatever may ive bee oe 
“elaimant’s intention as. ‘to: future permanent’ improvement’: at: the time * ae fs 
contest. ‘was. ‘regularly. initiated; and. without. ‘questioning - his’ good 2 

- faith 5 in. the premises, he had not; in: any: manner, performed a: single 0. 
act-of : permané ent improvement. ° “The. well: casing’ was not,at: the date. eee 
268 ‘contest, ‘a. ‘fixture, ‘being: unattached. ‘to the realty. ‘So: Jong as iter s 
“tetains its status of. ‘personalty ab can: rot! be- -considered: a ‘permanent ~ a 
"iniprovement | of the laid. ‘The statutory. requirement as- to- yearly. 
~éxpenditure i is'as ‘explicit, and mandatory. as are any. of the othér:re2./ 9.0 
eee imposed by the: ‘desert-land act; and the Department, Gn 
the face. of a.contest: brought upon that. ground, is without authority’ «<> 

_ to waive its observance, even tho it- should be convinced of. ‘the: ner tate 
ot the claimant to in. the future fully, comply. with the Jaw. ee : 
The: decision appealed f from i is is hereby. affirmed: Pees = : Fee 



















situated failed. to. ‘assert’ any: ‘settlement’ ‘right | thereto Spica {hres re 
‘after: the filing: “of: ‘the township. plat, the: lands. theréupon; ‘notwithstanding — 
His? occupancy. ‘thereof, ‘became. ‘subject: to entry’ bythe: ‘first. Tegal. applicant; : 
and: ‘the’ .governinent: having patented : the: ‘land, ‘toa nother, “by: virtue’ of, R 
selection: ‘thereof. under: the: exchange. provisions. ; “the. act. of: June 4, 1897, : a 
is under: no: ‘duty ‘to the’ occupant. to ‘institute. suit fo the: cancelation of ‘the! 
‘patent, notwithstanding its was: inadvertently: issued: ithout. consideration 
of a protest against: such selection filed. y the occupant. : aa ge 


sOtNG. Secretary. fyen to the: 2 Commissioner af the: Serene ‘ can ne 












| | “DECISIONS ‘RELATING. 0, THE ‘PUBLIC ‘LAND 
odo 1905, the. Tocal: ‘offee: found: that. at. Ethie. dim. at ‘sélection a bites. ; 
ae ‘chany years. prior thereto. there ; were substantial. improvements. on: “the "8. he 
ae oe and: which. gave: the seléctor: notice that: the. land: was not. vacant, nor” 
| oe "subject: to: selection. under. the act of. 1897, and, even. if the land was” 
na ooo then: temporarily unoccupied, the: improvements. ‘were: ‘of: too: substan= 0° 
tial character to justify a: conclusion that they had been’ abandoned; - 
sv ethat: had the. selector truly. disclosed the facts: its’ selection would have 
SS “beer: rejected... The local’ office: recommended. ‘institution. of: ‘suit, and. * oe 
= upon appeal byt the Aztec ©-compary: your: office concurred in’ so recorn- eter 
7 _inending. ee ane ee 
ee! Uae lari ‘ is in the pores de Gato private’ lana: ‘elaisiy. Tapered oo 
oe Congress: under section 8 of the: act. of. July 22, 1854: (10-Stat., 308) 32 Bates 
“).: but was never: acted upon.. It was by. force of the act. reserved from "2 
oe other: disposal: during its. pendency: before - Congress. - “Lockhart: v.05. 
: 2s. Johnson: (181. U. S., 516, 525-6). The act of March.3, 1891 (26 Stat, ; 
ee BSA): established the court: of. private. lahd claims, and a: provided :, = 

































eye “SEC. 6. That it shall be. lawful for any person. ‘or: persons... . daiming inads 
within the limits of the. ‘Territory: derived- by the United. States from: the bases 
ace IC Of: Mexico. and: now” ‘embraced within -the ‘Territories of New. Mexico-. 
“by. virtue ‘of. ‘any. “such: ‘Spanish: or. “Mexican, granty. conéession,: “war ‘ant, OL. sur- 
“vey. as, the. United: States - are: bound to ‘recognize. and ‘confirm. by: virtue of. the 
“treaties . of cession of: said. country. by. “Mexico to: the: United’ States, which: at: the. 
date: ‘of. the. passage: of this act. have: not been. confirmed: ‘by act. of. Congress, (ene 
-otherwire finally: decided. upon: by. lawful. authority, and: which’ are’ not: already = 
complete | and ‘perfect, in’ every such’ case to present. a petition in. writing. to the. ou 
“said court in the: State: or: Territory where said. land is. situated and. avhere @ ODE ae 
Said. court holds.its sessions. eet ae yet ‘ ae 
ae SEC. “12, That. al) claims. mentioned’. ine section, six ae this act. ‘tehieli= ‘are by ee 
the provisions. of. this: act: authorized ‘to be prosecuted. ‘shall at: the end of: two: os 
Ses years: from: the: taking: effect. of. this. act;, if: no. ‘petition. in: respect to: the’ same: shall © Theor 
-<» haye been filed as hereinbefore provided, ‘be deemed and taken,. in pall courts See 
: spblsewliere, to be abandoned: and. shall be forever barred. eee ees ore ee 
oe he. Una. de. Gato claimants filed: no “petition a ‘and: your = oftoes being oe 
ee ae advised by. the clerk of the court, ‘notified. the Santa Fe local office, : 
eee August: 21, 1895; that no: authority. longer. existed for reservation of ee 
notes public: lands j in. this claimed grant. eh re ee cere a ere gre ae) 
Tn 1892" survey _ in the field. was. made, and: the. ‘deputy. danveyor’ eae 
Hees “informed: protestant. and. others then. occupying these. and other lands. a 
ak that? they. might | secure a. “small holding claim’ ” under. the act. “ofc 78 a 
ce March’3, 1891 (26° Stat... 854, 861-2), but. he: did: not. wish. such’ Cee 
holding to” ‘be: ‘surveyed for: him... The approved. plat. of survey was fs 
Pees filed in: the local: office, September 14, 1895. Sandoval did-not. within © oe 
“oss three’ months: thereafter or. at any: ‘time before’ the selection. apply. for. 
homestead entry, and the land, notwithstanding his’ occupancy, be: 
came: subject: to entry. by. any: other: legal applicant. by force of the: act: % 
of May. 14, 1880. eee Stats; bans and Section: 2266 of the o: Revised, 
ee 8t Statutes. os | 
























DRCISIONS :3 RELATING TO THE. PUBLIC: LANDS. 7 85 s 
. “Had. patent not gone: ‘out. the: ‘geleetibn would: ave ‘heen: ‘rejected | 
under ‘the ‘rule ° in. Litchfield We Anderson - (82: Le Dy , 298). “While pee . 
$0: long as it: has: the Tegal title,: the United States. may, ‘and as. the. 
get: of June.4, 1897, is construed by ‘the: Department. does, withhold... 
oo its: lands trata selection’ under. the act: for protection of a mere,oc- 8") 
oe -eupant who. asserts to them’ no right. under. the laws. for their dis. ere? 
eee =. posal, it. does: not, follow. that it. will, or that it can, ask aid of the oe 
“courts: to recover. title it has inadvertently but: for good. considera- ee 
ee gs tion granted away. oe aera 
© The. questions: presented are: ay ‘Whether ¢ the. ‘Uhited States yee ee 
meee “maintain a. suit to recover a. title for. which. it. received. an. adequate... e 
ce consideration, and in so doing violated no: duty due ‘to any adverse. 
~~, claimant, merely on ‘the: ground ‘that ‘the patent. was inadvertently... ~ 
~ issued. © “(2): Whether, if it’ can: ‘maintain: such: ‘suit, the government 
ought: to: enter. upon. litig ation, “of: mere grace,. for protection. of. one * 
who: has: ‘heretofore declined three ‘opportunities to. acquire: -the tract. . 
ee Gigs: proceeding for cancelation of a patent. the United. ‘States i AS ss 
subject. to the same: equitable. obligation as any other: suitor. There > 
is no law. by which. title to'the Jand inthe forest.1 reserve. which. vested 
in’ the. United States by the Aztec company’ g ‘deed. of. relinquishment 
“and: approval of the: selection’ can’ ‘be restored to the selector... »There 
is no. tity” due from. the: United States. to. Sandoy al, who ‘ailed ‘to 
avail himseft of opportunity. to. show. aright‘ to the la: at 
to the’ ‘proper: court; who refused to make claim, tohis holding under 
































the: Tae was. s aibject. to: cehitiy: ‘failed: ‘to: ‘desi an. i entry” nuider the 
homestead ° law. The United: States” ‘is: ‘not only under: no duty: to 
Sandoval, but Sandoval himself i is ‘without equity. as: against. one wlio © 
: gave. an- actual. ‘and. ‘adequate. consideration. - The» “United. States, 
having 1 no Tight: or: equity of its own: to vindicate, must show that’ ib 
owes some duty to Sandoval, “and: can, not show any... On this: class OF. 
_- actions ‘the ‘court in United’ States vw San J acinto: Tin: “Company re 
G85. U. Ss. y 278), held (syllabus) : pee pos aes ees 
‘Phe right: to: bring such: a suit exists. only hen: the povenicient has an. “inter: a a on 
core est’ in-the: remedy sought. by reason of its interest. in: the land, or ‘the: fraud ‘has °)0 0035.) 
ee “.ebeen. practised: on. ‘the: ‘government and: operates: to: its: prejudice, ot: itis under. : ee 
Gee ebligation: to. some individual to make his title’ good. by” setting. aside the. Patent, oo ae 
ae oe the duty of. the government. to. the public requires such action. ee 









ae No’ one. ‘of the conditions so declared. necessary exists. in’ the eckap de 
ease, ‘and it therefore appears, to: the ‘Department that: valid: ground _ 
for® equitable. relief does not exist, and that: stat ought: not: to. be” 


instituted. ae 





SF ‘MIEYEARY 1 BOUNTY | LAND WARRANT-SORIP—ACT ¢ or AUGUST Pa, 1852. . one 


Flaw, Exxis er ae 


as Under the provisions. of tie. et: ‘ot ‘March’ 3 “1899, alli persons owning or. re holaine oe 
oe _, Virginia, military bounty land: avarrants: who failed. to. ‘present. their’ claims. oe m 
and. ‘surrender their: Warrants within - one year’ from: ‘the: passage . ‘of that == oo. 
ae are forever” batred ‘from: asserting. any, claim or’ right” to: ‘serip: therefor eo : 


‘under. the’ act. of: “August: 81, 1852. : ee 
Lhe. jurisdiction: to determine. whether a military” bounty ‘and wartent ‘is*out- 
standing: and: unsatisfied, -and. owhethel > the. owner’ ‘thereof. is: entitled. to 
; scrip: ‘therefor | under: the. act’ of” August: 81,. 41852, Tests” ‘solely’. with that 
“branch” of: the’ Executive’ Departinent’ of: the goverment, ‘alarzen: with: the 
1 @uty: of disposing of. the’ ‘public ‘Tands,:02 35": os : : 
‘The ‘act. ‘of: February. 18, 1871, ceding. to. the. State ‘of Ohio the’ residue. of Jands 
ae “in: the: Virginia | ‘Military. District, as’ ‘construed. by: ‘the act. of. May. 27, “1880; 
had: No: ‘reference’ ‘to: lands included ju: any. ‘survey: Or entry. within said: dis: 
trict. founded “upon ay military warrant” ‘upon: ‘continental: establishment, 
nd any: infirmities: in. a tle’ based: ‘upon. or. ‘deducible from: entry’ ‘of ‘al “tract” 
of. land within | said district: founded: upon” ‘such: a warrant. were: cured’ ‘by: 
: ff. st 7, ae i ene the: party, claiming in: ‘good. faith: ‘under 


issued aa Eanes soe to: the: setae “of oe ee | 1852, by. the’ proper xr authorities 
“of the Commonwealth of Virginia, for military..services. performed by the: ‘Officers: 
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| oe and soldiers, seamen. or : marines, of the ‘Virginia State and Continental ‘Line aa in ; ain 3 
the: Army: and Navy of. the Revolution, may be surrendered. to the Secretary. of 4 


» the Interior, who upon being satisfied, by the revision ‘of. the proofs or by addi-. Baa 


"38 ie ‘ tional: testimony, that. any. ‘warrant thus ‘surrendered. was" fairly. and justly ae 


4 _ dssued in pursuance. of the laws of said Commonwealth, for military services so | 

- fee rendered, ‘shall issue land. scrip. in favor of. the present proprietors: of any: war- 

* Bede ; | thus sur rendered, or the whole or any Porton thereof yet unsatisfied. et? gs ae 

a By a provision of the act. of March 3, 1899 - (30 Stat., 1074, 1099), oe 
ae Congress limited the time in which the owners or holders. of outstand- 2 


| ing Virginia military land warants were. allowed to present and sur- ae 


~~ render such warrants and to receive ere: in liew thereof, which As. as ae ee 
icy, follows! | | | | 


a “anid the owners. or holders of all outstanding: military land warrants, or ‘parts of ie 


: such’ warrants, issued or allowed by the State of Virginia. for military services. - | 
re performed by the officers and soldiers, seamen, or marines. of. the: Virginia. State 
i Continental Lines in the: army and navy of the. Revolution, are hereby notified - 


“ands ‘required to present and surrender them to the Secretary of the’ Interior sete 


- within twelve months from the passage of this act, for his action under ‘the pro-- - 


visions: of ‘the act entitled “‘An. act: making further provisions for the satisfac: 


‘ tion. of the ‘Virginia. land warrants, as approved August 3l1, 1852 ; and. ali such 
warrants, or parts of warrants, not. 80. presented and. eas ed ‘to. the ae 
a ‘tary of the £ nterior shall be forever barred and invalid. 


_ This application was. not filed until J uly 5, 1904, more. haar fou 
years after the. expiration of the period of limitation fixt by the act 
of March 3, 1899. | 


As that. ace: nequied at persons ene a right to scrip ander: the " 


act of August 31, 1852, to-present their claim and surrender their war- 
rant within bvelve months from the passage of the act and declared‘. 
~ that “all such warrants, or parts of warrants, not so presented and 
surrendered to the Secretary of the Interior. shall be forever barred. 
and invalid,” the executive department: of the government is without 
S authority. vs recognize any such claim not presented within the pre- | 


_. seribed time, and the applicants by their failure to present their claim 
and surrender their warrant within such time are forever barred from 


: ’ | asserting any ‘claim Or right to scrip under the act of August. 31, 1852, - i 
~. unless there is some fact or circumstance in this « case that takes: at out. Coe 


Oe the operation of the. act: of March 3, 1899.. 


All of these applicants claim thru mesne conveyances as’ a istarcs: - 


dee the location made. by. Henry Heth of that. portion of the. war: aoe 


oO pant. located as Survey 1423” and have ever since by. themselves or ofS 


s their: grantors been in. ees of the several: tracts: —- and: 
~~ ewned by them respectively. | | 7 
This location and survey was 3s made; in 47 87 and. a ‘patent: was iene ae 


< ; hase by- the. governor of Virginia. April 20, 1792. .The State of © = . 
Virginia had, however, i in 1784, ceded to the United States under au- 
be os ned of an act. of its legislature, all the lands which it owned aes Ps. 


"580-—vou 35~06 “eT 
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oo - elamed northwest of the Ohio Rive subject te ey cartain’ ne nae : 
eae ; among which. was the reservation of. what 1S. commonly known. as the: = : ‘ 
“2 Virginia Military District j in “Ohio.” “The Supreme Court. 3 in An- : ~*~ bs 


- derson v. Clark (1 Peters, 628) construed this to be not a reservation ~~ 


“of the whole: tract of ‘country reserved: by. the deed. of. cession, but. e a 
only so. much of it as may, be necessary to make up the deficiency of . 


lands in the: country set apart | for the officers and soldiers of the ‘con: = “ 
: tinental line, on the southeast side of the Ohio, and that the residue 


was ceded to the United. States to be disposed of for the benefit of the 
e several states. It further held that’ it was within the power of Con- 


gress to prescribe the time within which the lands to be appropriated poe 
_. by'such claims shall be separated from. the: general mass of the public. 

:, lands, so as to enable the general g government: to apply the residue ta’ re. 
ae the other purposes of the. cession, © oe a 
In the exercise’ of this power, Congréss. By: ihe adt of ‘Match. 28, a . 

ae 1804. (2 Stat., 274), defined the territory reserved by the State ae 


" Virginia, in its deed of cession, and provided that: all officers and — ae 


- soldiers entitled to bounty lands within such reserved territory shall © 


complete their locations within three years after the passage of the 2 : 
act and that. every officer and soldier whose location and entry had a 
 theretofore been: made “shall make return of his or their surveys 


to the. Secretary. of the Department of War within five years - after. - ee 


the passage of this act,” and declared that when such ‘surveys shall ' 


- not. have been returned within the ‘prescribed period, such part of - a 


no the reserved. territory « shall. thenceforth be released from. any earn pe 


_ er claims for such bounty lands.” a 
The period. of limitation presoribed by che: act of March 23, 1804, tet 


| for making locations and returning surveys of bounty claims within ~ | 


oo > ; “that. territory, was extended from time to time by a series of acts, ve 
a - beginning: with the act of March 2, 1807 (2 Stat., , 424), and ending 2 


with the act of ‘February 20, 1850 (9. Stat., 421), the effect of which 
was to extend the time for the location. ‘of warrants, and. the return. 
of surveys. to January 1, 1852, and to continue in forte the provision. - 


of the act.of March 28, 1804, fixing the penalty for failure to make. 


- such locations and returns within the prescribed period.. In the mean- 
time the General: Land. ‘Office was established and the. warrants and: 


- surveys were thereafter to be returned to that. office instead of the. Sec- oe 
‘retary of War. The act of March. 35 1855 | (10 Stat., 701); further pe 


extended time for the return of surveys. a warrants -where - ose 


ie ae had. been made prior to January 1, 1852. | bea 
“icy GS: the right. and title initiated by. ioc ion and: survey rere fo 


~ i - upon the performance of certain. prescribed. conditions, a failure to. : : : 
os perform such conditions. would, by the express terms of the ‘act.of. 
‘March 23, 1804, release the land from the-claim. or. right initiated | ; . : _ 


“ ape Py such ‘oeation and : survey. See Fussell and a Groggy 1 113 U. 8., 550. oe 
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ee ‘The. next ‘legislation affecting ade in” ins eeervalion? was the ee 

ee een of F ‘ebruary 18, 1871 (16 Stat., 416), ceding to. the State of. Ohio ao 

Le o/& the. Jands remaining: ‘unsurveyed, and. unsold in’ the. ‘Virginia rath ee ee 
- tary district in: the. State of. Ohio,” subject. tothe: condition that aie 

bona fide: settler on any portion of said land at the: time of the passage 7 

of. the act may preempt the same not exceeding 160 acres in such 

~ manner as the legislature of the State of Ohio may direct.. e 


- By act of May 27, 1880 (21 Stat., 142), Congress defined d and.c con- 7 


sinied the act of F ebruary 18, 1871, as follows: 


~'That the ‘act ceding: to the. State of Ohio -the Jands ‘caine: " “ unsurveyed _ 


; ade uate !.-in- 1 the: A cee military. ate in: the: see oF oe Hae ‘no refer- 


5 : founda, ‘upon. chitlitary.: warrant: “ore ne upon : Continental ‘establishment ; ee 
and the: ‘true intent and meaning of said act was to cede to the State of Ohio 

7 only... such. Jands. as. were unappropriated and | not. ‘included: in any ‘survey. or pees . 
entry within said district, which ‘survey or entry: was founded. upon, “mallitary: fhe 

a warrant ¢ or warrants. upon: Continental establishment: : aa 


es TG further quiet the title to lands within the Virginia Military ae - ; Ee - 
e “api based upon. location of Sears Congress a the act of ee i 


2 re _ 1882 (2 Stat., , 348), provided : 





That any: person ine the actual, open possession. of any tract. of land in. the. | 


; : ‘Virginia military district of the State of ‘Ohio, under claim and color of title, 2 gta 
> made Jin. good. faith, based upon or deducible from entry of .any. tract of | land He 
ear: within. said district founded upon. military warrant upon Continental establish- eee 
ment, and a. ‘record of which entry was. duly made in the office of .the principal eee 
_» surveyor of the Virginia military district, either before. or.since its.removal to. .~ 
ae Chillicothe, Ohio, prior to. January first, eighteen. hundred and fifty-two, | such :. Se a 
“possession having continued for twenty years last past under a claim of title ONS 
2 Pe the part of ‘said. ‘party, either as entryman or of his..or her. grantors, or ) re ae 
ot - parties. by or under. whom such. party claims ‘by purchase or inheritance, and |, 
poe they by. title based upon or deducible: from such entry by tax sale or otherwise, 
‘shall: be. deemed and held to be the legal owner. of: such land so included’ in‘ said - 
entry to the extent and according. ‘tothe’ purport of. said entry, Or. of. his or her ; 
_. paper titles based thereon or deducible. therefrom. | 


That so much of the act: approved F February eighteenth, eighteen hundred and 


-geventy-one, entitled “An act to cede to the State: of Ohio the unsold lands in. | 


the Virginia Military district in said State,” and of an act approved May 27, 


1880, construing: said act of February -18, 1871, ‘as conflicts with this act, be, and 7 
the same is hereby, repealed. 


_ Notwithstanding the ieee by Gone! validatitiy ‘the title 2 


e ue to lands based upon the location of Virginia military.land warrants, 
— “these applicants, in. 1903, applied to.and purchased: from. the State of — 

. Ohio, under the: provisions: ‘of ‘the act of F rebruary, 18, 187 a lands - 

oo ~ which” had been, in the. possession of themselves or: “their: grantors | ae 

ie ne ever. since the entry of Henry Heth, ‘under which: they. derived their vs 

‘ | claim. and. title, although nO" ‘adverse claim. had ever: been: asserted ann es 

. ae of said lands and:no-one-was'seeking to evict: them: | ce aad 
- Thereafter they presented. their. petition. to the court: of common: Ms oo 


oo 100 ~ fe DECISIONS RELATING TO THE. PUBLIC LANDS. 


= pleas of Adams county,. Slieaae the invalidity of their title. Gander oS - : : 
- location of Henry Heth, which became void December 31, 1851, by? oe. 


reason of the failure to return the survey to the proper office, under : a 
ae the ruling of the. Supreme Court in the cases of Fussell .v, Gr egg, 113 ae 
 U. S., 550, and Coan'v. Flagg, 123 U..S.,.117; that having purchased .. 
said: lands from the State under its. Laws, the warrant as.to said one rs 


_...thousand: acres is ‘unsatisfied - and on file in the General Land. Office. oe 
They prayed that they may ‘be: declared to be the. owners. of said so , 
_ unsatisfied warrant, - oe 
| Upon the. hearing of said. Babiana the court a age ead eae ig 

3 “tion had failed, because the survey was hot returned for-patent,and 


| 4 therefore pull and. void; that the warrant ‘as to said one thousand es 
~~. acres is unsatisfied, and that the title to the same is in these appli: an 


oe cants. ‘ : | 
= 7 &sehe Fe eion to dgise athe ‘whether a. warrant is ‘cuslaieating a ee 
= aneatiched: and whether. the owner of it is entitled to scrip under the —§_— 
act of August 31, 1852,. rests solely with that branch of the executive _ 
department. of the government charged w with the duty of disposing of oe 
mea the public lands... ro 
- "The. opinions of the court. in the cases of Huseall v Gregg: ae cot 


| Coan v. Flagg, are not decisive of the question presented i in this case. 


. “In Fussell v. Gregg, the issue was as to the validity. of a title to land. 4 ; > 
claimed on the one hand under a location and survey made in 1823, 


_ but not returned, and on the other hand, by a subsequent location of ie 
the: same Jand:that had: been returied and patented prior to J anuary oe 

- 451852. The court sustained the title under the latter location upon 
oa “the ground that the failure to return the survey within the prescribed , Bae 


_ period. under. the former location discharged the land from any claim. 7 
founded on such location: and survey, and extinguished all right: — 


acquired thereby.. A: valid claim had vested and intervened ae Oe | _ : 


- the act of August 7,.1882. - 


A Coan v. Flagg, the-land in controversy ¥ was ciminaaa: sf oe fe 


-. under a. location made i in 1849, but the survey was not returned until, “= | 


| April 26, 1852.. The survey was -also” excessive, covering an area — : . 


more than. three times greater than the face of the warrant. Flagg: ae 
claimed under title from the State of Ohio acquired after. the act of -. 
oe eS ‘February 18, 1871, and prior. to the act of May 27, 1880. The: court ne 
sustained. the title of Flagg upon the ground that the. entry and... 
aera survey under which Coan claimed, didnot invest the owner of the ee 
. . warrant, or his assignees, with an-equitable interest. in the. larids sur-* Se 


: veyed | as against the United States, for the reason that the land SUE 


-. veyed was so much greater than that covered by the warrant as to.” 


‘make the survey fraudulent and void, and. Congress could. grant: the : 


— : lands at its pleasure; that the purpose of the act of February 18, : - 
ae pet 1, was to. ae sa aes State of Ohio all the lands j in a the > Virginia ae | oe 
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ee “Military District that had nat: a the time: ie ‘ieoalls ao and: 

sold by the United States, and the survey under which Coan claimed. 

Fi ~ being invalid:as against the United Shas t the lands covered. thereby 
were within that. description. 


That was also the construction that biad been solves upon the ace 
of F ebruary 18, 1871, by the land department, which the court 
observed was the occasion: of the passage of the act of May 27, 1880, 
~ which «was for the express purpose of construing and defining the 

act of February 18, 187 1, in order to change ae interpretation: » which 


| had been put upon it. | 
ee It also held that F lage” s title was ‘ooritened by the 4th. section. of |. 
the act of 1 May 27, 1880, ‘which’ declared that “this act shall not in | 


. any. way affect. or. jatertere, with the title to any. land sold for a valu- 


_ able consideration by the Ohio Agricultural and Mechanical. College, : : me .. 


aha i under the. act. of. BE ebruary 7 ‘18; 187 I. me |The court: said (age 
(ke “Ie. the title of. the Ohio ‘Agricultiiral. and Mechanical College, ihder the act 2 eieg» 
lap 7 “of February. 18, 1871, was. valid, the act. of May 27, 1880, giving for. the future 
ce new interpr etation. to that ‘act, ‘could ‘not haye the’ effect of. divesting: its title... 
- Tf, on the other hand, the title to lands: sold by the Ohio Agricultural - and 

: * Mechanical: College, under » ‘claim ‘of. title by. vir ‘tue of the. act of February. 48, 
“3 1871, was unsupported. by the terms of that. act, then section 4 of. the: act: of © 
or May » 27, 1880, can ‘have effect only as. operating to confirm that title. This 


oe was competent. ‘for Congress to do—no vested rights: intervening—and this, = Piet 


Lat o- in our ‘opinion, is. what they have done by the act: of May: 27, 1880. 


In that case a vested right had: intervened. prior to the curative © 


2 a Statutes of. May 27; 1880, and August 7, 1882. In the case at bar no 
such: condition existed at the time of. the ‘purchase by. applicant from 


ee “the: State. The act: of. May Le 1880, declared. that the act of Feb- - sy i 


|  ruary’ 18, 187 1; ceding: to the ‘State the residue of the lands in the | 
< Virginia ‘Military. District, had. no reference to lands. which were in- . 
_. eluded in any survey or entry within said district founded upon a 
pa “military warrant upon continental establishment, and that: the true 


- meaning of the act. was to cede to the State only. such lands. as were 
- unappropriated and not included i in any such survey or entry. The 
State had therefore no title to these lands, that it could Oe and 


_) the entry was practically protected. from jatesfercncs. 


- . The act of August 7, 1882, cured whatever infirmity there was ih- 
| titles based. upon. or. deduct from entry. of a tract of land. wath 
said. district upon. such warrants, where parties claiming - in good. 


ae : . faith under such title had been’ 1 in ecOneaucus pore For. twenty. 2 oe 
ae years. prior thereto. ae 


‘The-title of these paren Amman ee the entry’ of Heth, 


a had therefore been confirmed, and that portion: of the warrant repre-. 7 


: ce : senting sald. oT was not outstanding a and unsatisfied. Your: de- | 3 ‘ & . 
ee eon 1s. affirmed. SF! Ce ee Bes ete oe fe 


ak 


on 08 a a gh To THE ee. a8 


HOMESTEAD ENTRY—ADDITIONAL—KINKAID ACT. | os 


Ja AMES Dan. 


ae a. An eatryman: under the act of ‘April : 28, 1904, who fails to take the full quantity _ 
-.. of land he is: entitled to enter, for the reason that there are at: that time 
no other. adjoining ‘anappropriated public. lands. subject. to entry, may,’ if. 


other adjoining lands» subsequently — become vacant, enlarge: his. former 


- entry to. the. full area permitted by: the. statute, by. including. contiguous: a, 


tracts: in and as a ‘part thereof, regardless of. whether. at the-time of this 
ss original entry he contemplated taking those particular tracts if they should 
subsequently become vacant, provided it be satisfactorily established. that 
he did not at the time. of making the original entry tone thereby 1 to. ex: = 
| haust the right conferred by the statute. . | oa: 
| Case of: James Ww. aig ee L. D., (468, overruled, in 80 » far as in - conflict. 


en Lo Seoretary Ryan to ae Connon oft the General es a 
oo os I. ocd Office, August 9, 1906. Ee OePyo es 


Ja ames “Dinas ‘haa appealed to the. : en dion your * pfs ee 


design of Névember 6, 1905, denying his application to enlarge Wis! oa 
os ~ original homestead entry, mailé October 10, 1904, for the NW. 4, Sec. 
oe. OT. 84° NL, Re 50-W., 6th P. M., Alliance land district, Nebraska, to oa 
es include: therein the NE. } ts Sec. 9, and SE. 4 4, Sec. 4 : , same township 


ae and range. | : Seg oe 
“At the time the Ssiginal entry was. made theres was no 5 Gtnee vacant a 


oo clatigions land. which might have been included 'therein.. ~The claim- - ee = 
-» ant has since procured the relinquishment ‘ of the tracts het now me ae 


; ety enter as an enlargement: of his original entry. ee i ee, eae 
Your office rejected said. application to amend: for the reason that: Se 


Ak the time Dinan made. his original entry it. does not: appear. that. he , aS 
intended, to enter. the tracts now applied. for, and further, ‘that said ee 


ee application. does not conform to the regulations | governing amend- 


- -mnents,. nor. does it come within the Ne of section 2. oF ee act of * 


> ‘April 28, 1904 (38 Stat., 547). 


Lhe. record. discloses that the ‘original entry cought to ihe enlaved de 
was made under the provisions: of section 3 of the said act of April P 


= 285. 1904; supra, prior homestead entry. having been made. and per- 


fected by the claimant of the SE. 4, Sec. 4, T. 82 N., Rk 50. W., 6th | 


ee P. M., Chadron land district, Nebraska. ae 
| Tyo. different rules have boa adopted by the Department, re > 


ae ade allowance. of. applications of the character now under considera- 
ie “tion. “Under the rule. touching entries made. under the first: section ~ ae 
oo” of said act. permitting entry for 640 acres, where the full quantity ~° 
wag not taken in the first instance because there was not at. that time 
Pein other. adjoining unappropriated public: land subject. to’ entry,’ ‘the ony 
-» claimant. has ‘been. allowed, when other lands. became vacant, toe aoa 
oe enlatge:h his former r entry. to the full. area, permite byt the statute te by ca 


2 et | eed - ™ 
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coe - nehiding contiguous ttacts 3 in orb as a. a part herent, aad ihe applica hooey 
tion of this rule is not dependent. upon proof. of the existence of an... 

_. intent on the part of the entryman at, the time of his. original entry. 0 0-f: 
to take ‘the. particular tracts. which subsequently became vacant | 
ae (Henry Hookstra, 84 °L.. Ds, , 690), if it be satisfactorily established’ 
eek oe that. he did not at that time intend to exhaust the right conferred Oy: ; uy * a 


the. statute. | : Pues 
The narrower rule’ onnounesds in n dapaitinental decision fendera a 1h 2h 


= : “the case of James W. Luton (84. Li. D., 468), where it was held. that — . | o | 
Jair, by making one entry under said act of April 98, 1904, the entryman oe anes 


- : ‘has exhausted. his right under said act,” has heen held to: apply only — | 
‘to entries made under section 2 thereof, and the import. of the un- _ 


5 qualified language: used has been: modified by later decisions of the 


or ‘Department. » Graves VU. McDonald oe L. D. » 821) eas Piggott. ot | 
(84'L. D., 578). | 


- While the rule. re in nthe Luton case; when onde in con- : | 


nection with the theory upon which it was based, absolutely limits — 
the exercise of the right conferred by: the act,-to one entry, the later. 
decisions, without: controverting the. general. rule: that ‘one entry. ex-: | 


~ hausts the right, permits a restoration thereof where itis shown that 


at the time of making the additional entry allowed under section 2-of 
said act, the entryman, by act or declaration then made, evidenced his. 
intention to enlarge his entry by taking other specified tracts as'soon - 


as he cleared the record: of existing entries. As to entries made. under 


2 said section 2, the rule has never been further extended and the strict- 


est proof: as to the existing intent of the entryman at the time of mak: 


ing his first application, has been required. © 


The. narrower rule applied to.entries ade under section’ 2g of aud = 


act, supra, is. founded. upon the: theory. that. said. entries are in fact ae - 


; additional « or. second entries and that the claimant. having made. such ae . = 
.. entry, even: though. for’a. less: quantity” of land: than: he. might have. te 


-. taken, should, in the absence of. satisfactory proof that he did not in- 


7 : : tend to thereby exhaust his right, be presumed to have elected so. ee ae 
. do. Entries made: under section.1 of said act, supra, are treated as ert 
os strietly- original | entries and are therefore. governed oe the ‘general: ee 


. . ie rule adopted by: the Department i in such cases. — Gee eg 
. Entries made under section 3 of said act. partake of. the character’ eee 





Los, ot each of the other classes, and if either. of the rules governing'the =. 
she enlargement of entries ‘ande: under sections one and two, respectively, aoe 
is to control as to entries made under said section 3, it will be neces- 
“os gary to. determine which is most properly applicable thereto. Entries. ase 
oe ‘made under section 3 of said act differ from those made under section 
9 thereof in that. they need not be made of land contiguous to that 
s ’ previously entered, nor is any preference conferred. upon. such’ claim- oe 
oe ants. Entries: under this section, may; like those ander section one; oe 
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as sande: for. any srackat ands ein ihe désionated territory. They a 7 
are, like those made under section 2, additional to a prior entry in 


_ that the quantity of land which may Ss taken is limited and controlled 
by the area. included. in the prior entry,. yet unlike the eritries made » 


under section 2'in that the applicant at the time of entry need notown ° 
. and occupy the land previously entered. Entries. made under ‘sec-. pay 

- tion 3 are not designated as “ additional ” by the statute as are those 

_ made under. section 2.. All. entries are in fact. either original. or addi- * i ; 
: tional. ‘Second entries made under the provisions: of an act restoring Ear 
* the right previously exhausted are additional. as to the prior entry, . 
~ but considering only the. act. conferring: the right - ‘they are original... 
This is especially true of- entries made under the provisions of section . 
2 of the act of June 5, 1900 (31 Stat., 267), yet. the Department has. 
suenaly treated eee entries: as original ones, and entries of the. ae 
character of the one under consideration can not be logically ‘sepa- 


rately classified. They would. therefore be. controlled by the rules — ; 


. governing entries made under section 1 of. said act, and not under: arc 
those applicable. to entries made under the Seon section. Such. ee, oe 
reasoning results:in a conclusion not founded on broad: equity” or war-. 

ranted. by the rules of construction governing a remedial statute. 
- The inequitable. nature of: this interpretation: becomes. apparent when a ane 
the position of the persons sought to be benefited. by the act is con: 


: 3 sidered. Persons initiating their claims under the first, and. third 


sections of said act are free to locate: any of the unappropriated fand sa" 
within the limits named in the statute.’ Their right. of selection:is. 

__ only. confined by the boundaries. prescribed, yet, if under these favor- te Pe 

able conditions they fail in: the. first instance to take all the land to ©." 

which they are entitled, they may, upon a showing sufficient. to meet. 


~ the requirements of the old and: well- settled rule of the Department, - 


be. allowed to: extend their. original entries. Entries governed by the . : as 
provisions of section 2 are made by persons who haves existing entries * 
of record and who aré not permitted. to exercise the broad right of 


as selection. accorded. entrymen making applications under sections 1 and oe 


8 of.said act. Their field is limited to lands in the immediate vicin- > 
“ity, of their prior entry. If their original entry be for the full 160. 
acres allowed by the law under which it.was made, they can not,in: - 
locating additional land; seek. further than one and one-half miles 


~ In any: direction from the land then held by them: This i is the. ex: 
treme limit, as the completed. entry. must be contiguous. . The areas 


| within wich they may make selection is fixt. by their original entry. ene 
~ Then, ‘too, the time within which. they. are the preferred claimants © a 

| >for the tracts within prescribed ‘limits is’ fixt, and within ‘that time: _ oe 
they must act if they-wish to make certain of the benefits conferred = | 
7 _ by the. statute. If there is insufficient vacant land within these nar- °°. 
eee row limits to make up the full area allowed them, they. can not: tsadely _ 
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es ae entry 4 in "ond i nee the eeeord of Sikes entree sii. 
ao “they: are: entitled to as much consideration: under the statute. as are” 
et _those who proceed under the other sections thereof. An examination 


oo of the: object: and intent of-the act in question can lead to no other con- 


- * clusion. ~ Its object, was. the settlement. and improvement of a vast 
_. tract of semi-arid land: and an additional area was given to. each 


res homestead claimant to the end that compensation might be made in oe 


. quantity for what was lacking i in quality. This was the inducement _ 


oe _-held out to those Who made entry after the passage of the act, or, in 


_. other words, those who made entry under the provisions of sections 1 
eS and” 2 thereof. Those who had previously made entry within the - 
a limits prescribed and were struggling to accomplish the very purpose: 
oe “of: the act, were also justly the objects of consideration, and in order» 


-. to.eneourage them in the work already begun under ndverse: condi-* - 


tions: and to place them on as nearly an equal footing as: possible, 
oe they: were permitted to extend their original entries to include an area: 
. equal to that allowed subsequent applicants. To hold that these” 
a2 s claimants. are not entitled to the same equitable consideration - ace 
co -.. corded those specified by section 8 of said act, where the land em- _ 
braced ‘in the original entry was presumptively of inferior quality’ 
ate while that taken by claimants under: section:3.may have been equal. . 
22? to any: of the public land open to selection, is incompatible with a 
ie sound» and equitable construction of the statute; andthe. Department, 
BS f is clearly of saree that no different rule owe be: adopted which 


- 7 : “these: en ‘oyed by. ‘clamante ie ne are dependent pea the 
language | of sections 1 and 3 of saidact. =. os 2 


There is: no warrant. for subjecting claimants nmdee tae 1 ie 


“ : day” other or different, rule than those making original. entry. under: 
of the general’ homestead law. As has been said, those. proceeding under 


~~ section. 3. fall under. the same rule. This. is the rule. adhered to by 


AR ‘the. Department: in. the case of Henry Hookstra (34 L..D., ,.690) and_ 
ae Gases: there: cited, and inasmuch-as the.earlier. departmental decisions - 
eS announcing this doctrine were not. referred to or questioned | in the 

Luton: case, supra; it is not believed that any annulment of the old 


rule was intended. Rather was a distinction: attempted and a new. 


ra tule established for the government of entries made under. section: 2. 
ee of: said act... While the ‘distinction may be clear, it 1s. not. believed: 
“tliat it. warrants the imposition of any narrower rule as. to. the 

| enlargement of such entries than is applied: to’ the: regulation of 

te ‘similar applications made for the extension of other entries, whether 


made under sections 1 and. 3 or "under the generél provolone: of the» ea 


eee s homestead law.. 


- The general aie was, Silene by the Department i in the ‘Bgokisina ” 


oe “case, a) entry having | been made under section 1 of the act in ~ a 
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oa : 5 it ee is swell stated in 1 departmental - deion. in eine case bee | 


2 - Charles. a (82. L. D., 146, Te wae. os oe 7. ey 


eo ‘ioe having idetiborataly and intelligently waived his right, ae: fact that his dia” oe 


not make inquiry when he might have done so does: not estop him. where To: | 


oh anise innocent. third party has been misled to his prejudice. ae ae being a ene ¥ 
ae - in fieri, not ear tied to completion, is amendable. ae wr . 
J. The: statute permits ‘entry to be made of a maximum ceca oo 
land and so long as an entry made for a less amount.is wnperfected 


oe and. incomplete and, no adverse rights have intervened, applications’ > 


of this character should not be restricted by: narrow alee as against . ae 


7 : those > who in good faith are attempting to establish and maintain: a._ - . 
| home on the public lands. A liberal interpretation 1s more in keep-.-. 0.7. 


ing with the proper construction of a benevolent .statute. (S osiah oo 


ive _ Gox;§ 27 L. D, 889, 390.) Such a. one is | the act of April 28, 1904,: oot, 
ci ee “The: le: ould not be ‘catnied nee nd: ceaeonble. limits nor. nate ae 
ee “voked- to protect claims not supported :by | equity and. justice. ‘Neither: Looe 
"..... should it be so inflexible as to defeat meritorious claims. Ina word, ~~ 
7 oa it ‘should be. purely equitable. and its application should rest.“ upon 
. the facts and. _cireumstances eunrounding each. particular’ case.’ ae 


(Green Piggott, 34 L. D., 578, 574.) oe 
—. The showing made in the: case. at. bar i is. in many: respects. ee i gah : 7 


Rave that. presented in’ the. Hookstra case; supra. At the time claimant ee 
“made his first entry under the act conferring the right, there was no- 
oe other adj oining land subject to entry. While claimant did: not’ make? 
ae any specific declaration to the effect that he did not ‘intend to exhaust => 
his homestead right by his first entry, yet it is clear that he did not. 
_-* intend to do so or he would not have sought and’ obtained relinquish- aes 
ments for the tracts. now applied for. Unless he could enter'them the ~~~ 
ae - velinquishments were of no-value to-him, and the trouble and expense 
of securing them would have been profitless. It is clear’ he believed = 
~ “that he could, as a matter of right, later extend his original entry. 2900 
os His acts evidence such belief ands at. he same time. clearly bespeak his gs.) 

es : intention to. proceed accordingly. While he was in error as: to. big 

- ~ strict: legal right. to. so proceed, yet the: Department. has. repeatedly ere 
relieved against the consequences of such error where an. honest intent. > 


Is. manifest. and no adverse rights: have intervened. He: further. le ee 


a ~ Jeges in his. duly corroborated affidavit that the land embraced in his one a 


E 7 original entry “is only fit for grazing and not at all fit for cultiva- * 


ee = tion, as the sub- son ds: commonly known as gumbo and totally. unfit ay. 
ve tor raising crops,” and that the amount theréof i is totally: Tnidequate pea 


ss to afford support for himself and family. ee 
she Department: Boing ¢ of. open that one rule should ‘govern in Fe 
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oe othe eligwanoes or > rej fection 6 ‘applications: of thie characters and that ° Lo. 

aa ~ the long and well- established one is the more equitable. ae just, cand: eee ee, 
= dae that this applicant, ‘upon’ the showing made, should: be: permitted to 

enlarge his former entry, your said: ee is hereby reversed, and = 


« ‘departmental decision rendered in'the case of James W- Luton, Supra, ; 


In. SO far as 3 the same is in conflict herewith, is hereby overruled. 


a FOREST RESERVE-LIEU SELECTION—ACT’ OF JUNE 4, 1897 a 


a B. Bornows. 


= The action of. ae President transferring the Crow. ‘Creek: ‘forest. reserve. to: the | 
ce -administr ative control. of ‘the War. Department, to be used for cer tain mili- -. 
~.. tary purposes, with the understanding and upon the condition thatthe use | 
_. “thereof: for such ‘purposes shall be subordinate to and not interfere with the ~ =e 
“object for which. the. forest reserve was: established, ‘did not'amount to a. 
| vacation or abolition of the forest reserve, and lands therein constitute as 
proper basis. for. exchange under the provisions. of the act of June 4, 1897, e.g ee 
ee aoalt ‘otherwise subject: thereto, | ap Ane oe : eS 


eee aMe ats : ae ee ele 


5 ' ES ating Secretary Ryan. to” ‘the Oomenone: 7 the General Lied “, Y a 
a eis i oe Office, Auguat 9 95 1906. 7 a R Ws Dota ae 


ooo: “ BR. Biirows: 5 append: fom your. SaisGaipas of £ September 41, : oe 
os og og and March: 29, 1906, rejecting his selection, “No. 12151, your. ee 
ae _office.s series, under. dhe act of June 4, 1897, (30 Stat., 36), for: the: Aon . : a ee 
of the SW. dand the SE. 4, Sec. 28, T.8 N., BR. 31 E., Walla Walla, 
oe Washington, in lieu of lands: relinquished to. the. United. States. in. es 
: ) iwhat: was, by. executive. proclamation. of October 10, 1900 (31. Stat., a e ae 
: 1981), , established as the Crow Creek forest. reserve, Wyomitig. - —- 


May o. 1904, Burrows filed. for record his. deed. of, eclinguicmeat = 


‘ ech ‘November: 6, 1904, filed in the local office his selection of lands. ona 


ine liew thereof. “Your decision: held that October 9, 1908, the Crow 


“. Oreek. forest reserve was vacated, and that the- land was not a basis — 
for exchange under the act of 1897, supra. The selector filed a-mo- ~ 
tion for review, which you, March 29; 1906,. denied. . ‘The sole ques--- 

tion presented is,” whether the Crow Creek forest reserve existed Mayo. 

By 1904. | | 


July 10, 1903, ‘the Brigadier- General omigaing the ‘Departmisat 


one Or Colorado givicod: the Adjutant- General that it was desirable and | 

he intended: to: ‘establish. within this reserve ranges ‘fot rifleand — — | 
artillery practice, if no objection existed. on part of the: Interior. Dew 
eae. partment. ~The matter was: referred to. the Secretary of the Interior: -° yos.. 
cor. July Qist, and. corisent. was given. August ‘15, 1903, the Secretary of." woe 
; War advised the ‘Secretary. of ‘the Interior of amilitary, eu ae ae 


uae 
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| “gontemplated, i in. the vicinity ‘of this reserve in the next. year, and as 


ee that— | 


- ‘the department: is advised by the Commanding icneral of the ‘Departnent a 


7 the Colorado, who has recently visited the ground, that the timber is scattered, — nee 


very little of it, and- is. what-is known:as ‘bastard -pine,” ‘that is,,.of- stunted. 
growth; also that it was never considered a timber reserve in the true sense of 
. the term, but: set. aside so as to prevent*the waters from: which Cheyenne gets oe , 
its supply. from being contaminated by settlers. It will also be recalled: that - | 
your department. has very recently consented to the location thereon of a rifle ~. 
_ range for the use of the Field Bre Hers and penty at Fort D. AL Russell and os 


Fort Logan. 


Under these: circumstances and for ‘the reasons. anove cited, I have | the 7 a 


~~ to request that I be advised if there will be any objection upon the part of the =~ = 


-.. Department to the transfer, should there be no, legal reasons to the contrary, : 
_..-of the said Crow. Creek Forest Reserve, whose boundaries are fully described. 1D” oe 
the Executive Order of October 10, 1900, above. cited, to this pee as. a Pea ao 


: military reser vation. ne 3 : 


| - This was edfemied: to you oor epee and, Auptist 5 98. 1903, 8, riaking o 
‘reference to facts rendering it highly desirable’ carefully, to. protect ete. 


the timber and to conserve the waters pel the. eer e Yon. con- a 


- ~ cluded that: 


a Respecting the request of the: Ssehtaty of War to be advised. as. to 5 iad: oa 
there will be any objection on the part of this Department to the transfer Of = 


bie: ‘this. reserve to the War Department, provided there ‘are no legal reasons to. the _ es 


| contrary,. L have the honor to further. report -that,, provided the. object: for which . < 


a the. forest reserve was established would not be interfered with, this office would. ‘ is 
| have. no- open to ) abolishing the forest, ‘reserve and establishin e a mune ve 


. reserve instead. 


September 2. 1908, the Seciétary © of ahs Tne rere a “copy pot : 2 


yout report to the Secretary of War. and advised him that— 


os 7 in concurring with: the views of the Commissioner: i have the honor ‘to, advise ie 
you. that there will be no objection on the part of this Department, to. the tr Baie ee 


| on the conditions named. 


7 Octobes 9, 1903, the Aeting oe of. War, Sine té the fore ey “os : 
% going correspondence,. addrest the President: the request that: ee ee 


~ Thave, ther efore, the honor to recommend: that the lands: in question be: re i 


o ‘ferred to this Department as.a military reservation. It-is understood: that the 


-. use of the lands:for the purposes herein indicated shall not interfere with the. hee 
object for- which the forest reserve was established. Upon this condition Le ee 


: Inferior. Department. is willing that the transfer be made, 


- .October 9, 1903, this application . was eridorsed by he ‘Precident: ae 2 
... & The: within recommendation is: approved and the transfer will. be oy 
_ made accordingly... The Sec. of the Int. will cause. ‘this. action to a : 


3 noted. ‘on thé files of the G.. L.-0.” 


7 - that: 


October 23, 1908; » by | General Orders, No. 40, at was” s announced, oe 
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“The President ‘of the United. States, by. order eee October 9, 1903, trans oe 


| fr onc, to. the War ‘Department, ‘for. use as a military reservation, a tract of se aS 
wt), public land. situated in the: State of Wyoming, which had been set apart - aSias 
oe reservation. to be “ known. as, ‘the: Crow Creek: Forest. Reserve,’ Leet ee 


‘This: ‘transfer was. made’ ‘with the understanding that the use of the: findids ae 3 


i ah? purposes of a military reservation. shall ‘not. interfere. with the obiect. HO Sa 
——— a which the: forest. reserve was established. sl o> cul | cae fo 


eats The. tract. has” since been’ dilated as the Fort D. A Ressell : ss es 
oboe Target and. Maneuver. Reservation. | | a : 


~The. intent and. effect of the foresouie executive ae aia’ ee ee Ae 


8 wg spondence ° Was, not, ‘In view. of the: Department, to abolish the forest: _ 
> reserve, or. to. displace such reservation. by creating a military. one. ay ae 
_.. The. President’s order did not in terms vacate the reservation created. > 


i . by: hiss ‘proclamation, nor: did the. letter. of. the Acting Secretary. one cae 


pee a War ‘Of: ‘October’ 9; 1903, ‘suggest that the: forest reservation should be a 
> vacated, The request. was for'a “transfer” of the forest reserve en 
rae the War Department for the purpose of ranges and. field. maneuvers, tee, 
| : with: the express statement ‘ ‘that the use of the lands’ for the pur- - 
o poses - herein indicated shall ‘not. interfere. with the object for which tgs 2 
4 _ the: forest. reserve. was: established.” It was this recommendation, 2 a sink 
~ thus | limited, that. the President approved. _ The object for which the 
=f, . ; forest. reserve was created 1 is: preserved. as. the dominant one, subject ate 
- oe to which the War Department j is given a use for ranges. and: occasional 
_°- “Inaneuvers, but this use-is acknowledged to be subservient to the. 
aa principal and dominant: one of conserving the forests and the waters. 


It is uot the name given to the reservation. that must determine its a | 


| character, but. its objects and purposes, and where, as in this. instance, ae 
a tract is. twice reserved for ‘different. purposes, it 1s that. purpose oS 


r which dominates and controls the other.in any respect. where ae are. re a 


. a incompatible that must determine its character. 


_ | If, for instance, the Fort D. A. Russell Target and ee — e , ae 
oe were. abandoned, what disposal. would be made of the public : 


- > lands within it?~ “Would they be disposed of as the acts of. August 2 nn 
and December 29, 1894. (28 Stat., 491 and 599), , require, or would that a 
es abandonment. merely: leave the land as they were before the transfér. a S 
of a subserviert use and an administrative control to the War. Depart- oe 
ment? > Obviously the’ dominant use. would control. That very” ob- Pais 


ject. which the transfer conditioned should be preserved. ‘would not be - ; | - 


e oe defeated a and. destroyed by. abandonment by the War Department. 


This, in view of the Department, makes it clear that the Crow Creel oe 


; : ; | forest 1 reserve has not been. vacated or’ abolished, but that to the uses. ee: | 
Seb -gind | objects of that reservation have been. added: other, but. subordi- 


< “nate, purposes, with present. administrative control In the War. De- . Ls 


bee "partment 1 while such u uses ‘shall continue. ‘ 


Fits Bee 


oo ial 7 -DECISTONS: RELATING: ‘TO ‘THE PUBLIC. LANDS. 


3 oe ike forest 3 reservation’ ‘gontiniuess the Tends thin "ty ane kau - 
: “OE their relinquishment. and of. making. the. selections, coristituted._ a 


3 : : proper. base for selection under the. act ot 1897, ‘and’ your: decision. ad- 2 


~ verse thereto’ is -reversed.-. The. case is remanded: ‘to your: office for ee. 


- further Proceedings spproprints-£ thereto, 


ee YAKIMA 1 INDIAN [RESERY ATION-RECLAMATION—ACTS 1 MARCH 8 AND. oy 


- a (JUNE 27, 1906. 


Ornwion. 


: “Under: +8 | provisions of the act.of Mareli 6, 1906, dtithorizing the “disposition ae ne 


such surplus:and allotted.lands.on thé Yakima, Indian-reservation asimay-be. = °° 
oo " Cgubject to-irrigation by means of projects. under the reclamation act,. twenty ee 
“ aeres” is fixt- as the untt: for Indian ownership to be irrigated. by: the: water’ Ss = See 
(of any such project; and. if an. Indian desires toaccept the benefits. of: ‘the a ee 
act and place his. surplus lands. under the control of the’ governmerit to: be. - 
"+ sold for his benefit, he.can do so only upon the condition that: he will retain an 
twenty’ acres thereof, and no mor e, for which a water right shall be secured. ae 


set a — to him, appurtenant to the land and. subject to. the same. charge for. con. sn 


- struction and annual - charge. for maintenance - as. other. Jands: under the. ee 


_ proj ject. 


"Under the authority conferred | upon ‘the Sedretary « of the Interior ne the. sict. of we ce 
i - June 27, 1906, ‘to “fix a lesser area: than forty acres as the minimum entry” ~ oe 
and to. “establish farm units of not: less than ten or more than one hundred ra 
and sixty acres,” as to all lands withdrawn and ‘entered under the PEO. 


-. visions of the yveclamation act, he. may make: such subdivisions of: the public ee 


a ; lands entered under the reclamation act as in his judgment may be deemed _ a . 
advisable, in. units. of ten acres or. multiples thereof up to. one hundred and. ee: 


sixty: acres. 


me Assivont Attorney General Campbell t . the eA oft the I i acy 


+ August 10, 1906. 2-0. me: F.B.) yee 


, uk Jbtter fen the Director of. the Geological on relative to ine aint 

sae disposal of allotted or patented Indian lands in the. Yakima Indian - a 

ree reservation, State of \ecereeit has been referred. to me: for opinion ae 

ws ~ upon the. following questions: oe ee Ge ae. 

| . : As Whether under the present Jaw’ tt is 8 possible to fix a : farm Pane at: 60 60 acres, i . : 

s0 that the. excess: of. each 80- -acre allotment. might’ constitute a ‘farm unit. oe Ses 

ee ge Whether. ‘an Indian. pine 80 Acres | ‘can. be. permiticd to. retain more than 2 gee 
nee: 20 acres if. he should desire. i eee er ee i ee eee 

fe These’ ‘questions arise in- 1 considering. the. duties: imposed - aad” the ie 

withobity conferred upon. ‘the Secretary: of the Interior by act. 1 cae 


~~ March. 6,: “1906 (84 Stat., 58), authorizing . the: disposition Of ‘sur ae 
er es DUS: and: ‘allotted’ lands on the Yakima Indian reservation,: which. - 
ean be irrigated, andthe act of June 27, 1906 (34 Stat.; 519), Pree @ ~ 


~ - viding: for the subdivision of lands entered under the reclamation act. 


bs . vate ‘rights: and. the ‘maintenance. charges | on. _twenty. acres of. any. Indian me 2 pn 
Loe allotment if the sum obtained from. the sale, of .the allottee’ s land in excess of tee, ak 
ore ea acres: and ‘his interest. ine the. tribal funds. De. insufficient for those aoe 





" DUCISIONS: ‘RELATING! TO THE PUBLIC LANDS. i — 


: = eae 


a “Se ach: of the ‘ict at March 6, 1906, as. is necessary ios an. “under: a 
Sanding of the questions: submitted: ‘will: be. found i in the ee a5. 
ae wane fr om. the Std; Ath and 5th sections 3 of the act : =, | 


= Yama ‘Tadian. ‘reservation. shall. ‘be found, inrigable: ‘under. any - project the” Sak 
ae ‘Secretary’ of the Interior: is. hereby” authorized, ‘upon the request or with the a ] . 
on consent. of. such allottee | Or. _patentee, - to. dispose” of: all: land» in. excess of: a : 
_ twenty acres in each -case; in tracts of an area. approved by-bim-and-subject © | 
“to all-the ‘provisions of the-reclamation act to any person qualified to acquire 
_. water rights under the provisions of the reclamation act at a price. satisfactory eat Fie 
to. the allottee or ‘patentee and approved by the ‘Secretary, of the, Interior, or. at ay eh eee 
eS - public sale to the highest | bidder. ee poke a 


ae “See. 4. That. from ‘the ‘payments received ‘from ‘the: salé of such “individual : ae 
ty ‘“Tadian ; lands. there ‘shall be- covered. ‘into. ‘the: reclamation. fund the: amounts 
> fixed. by the Secretary ‘of the-Interior. ‘as. the annual: charges. on. ‘account: of the a 
ae land. retained by: such Indian ‘for’ the construction and maintenance of the irri : : ma? 
| gation: system as ‘required under the reclamation act. Oe he eae “eee e ae 
e The 5th section of the act. authorizes the Secretary of the wee wee 
te cover into the reclamation fund: from’ the’ money of: any-such. ee 
: . Indian, either from his individual’ credit or from the general Yakima — - 
-. Indian fund, for the payment of: charges for.construction and main-. 
. tenance for ihe water rights appurtenant to the land retained by- him _ 
or for the annual maintenance charges. payable on account of such oe 
a ~ water rights. after the construction charge thereon has. been. paid. ane 95 <3 
. full; that when the title i in fee has past. from: the: United States “e for ~ 
any Tands retained by. such. Indian,” the water: shall be furnished: on ° 
- the same terms as for other. lands under the. project, and he: shall * 
.. have'a perpetual water right so long as the maintenance charges are 
~~ paid, whether he uses it or not, “and the Secretary of the Interior is. 

hereby authorized: to use the Fonds of the tribe to. pay. such main- > 
> “tenance - charges, which in his discretion it is peer y | to pressive rs 
et said. water right :” ar ee : 


Provided fur ‘ther, That he may, in is discretion, se. said: funds 6 pay’ ‘ter 


es “The pa of the. Tae rae no. 6 euthiority. to: ec oe tng 7 ns = 
Sins of the allotted or patented land: except “ upon the request or with the «2: 
a consent ” ae of. the allottee’ or. patentee, and ‘until such. request. is made a 
+. or consent given he has.no authority to dispose. of such lands and can. 
*: “then only. dispose. of the: jands- ine excess: of Areenty Acres, of each oe 3 


oe -—allottee: or: patentee. ace 


go Lhe. question. arises ‘whither, veel consent. is. s given. 0 dali. the: — os 
Pe, Plus 1s land. the Indian yo retain a. A greater: area. a than, twenty é acres. eS.0r le: 


Moon a 


ee (AR oy "DECISIONS. RELATING TO ‘THE. ‘PUBLIC ‘LANDS. 


re = is el ‘that | area. ae ance surrender the entire excess: s for. - 
7 disposal. under the provisions of the act. - oc 
There are expressions in the act tending b to: sustain the ce: es 


oe that: the specific quantity « of twenty acres to be retained by: the Indian. = a 
Was only intended as a limitation upon the authority of the Secretary pe 
Je tao sell so that the Indian should not be permitted to alienate all his 

~~ Jand, and that Ae was the purpose of the. act to invest the Indian with ae 


ae right to the use of water from the irrigation works of the irrigation — oe 


; A project to be constructed’ under the act of June 17, 1902, “for any — ae 
lands retained by such. Indians” ees ies to the > charges for construc- a 


~~ tion and. maintenance. 


This. construction finda support in “that 3 provision son ‘the. act e 7 


ae which’ security for the payment of the cost. of. construction. and. Abe ae 
"annual maintenance charge is not dependent. solely upon the pro-: 
... - ceeds. arising from the sale of the surplus lands, but the Secretary igs ee 
= ~ . authorized to cover into the reclamation fund, from the. money of... 
7 “> any such Indian, either: from his individual credit or from the gen- 
eral Yakima: Ted fund, for the payment, of such charges, and-to... 9° 


use the funds of. the. tribe to pay. such maintenance charges: if in oe 


‘dae Z his discretion it is necessary to preserve such water right. | | 
But construing the several provisions of the. act together, had with as 


ar ee referetice to the irrigation of such lands from. government works con- 


-» -strueted under the provisions of the act of June 17,.1902 (32 Stat., a 
888), it is apparent that the purpose. of: the act. was to fix twenty. oan 
acres as a unit for. Indian ownership to be irrigated from the waters 


: — _-of such project. and that. if the. Indian desired to accept the benefits 7 - : F - 
of the act and to: place his. surplus lands under. the control of the | are 


Ke government. to be sold. for his benefit, it can only be done upon the. i : ; 
condition that he will retain twenty acres, and. no more, of his land, Be reef 
for which a water right shall be secured to him, which shall be appur- 


2 _ tenant. to the land and be subject to the same charge for construction 3 ae 


0s and the same annual oom for maintenance as for other lands under a ie 
 . the project.’ : : . a ace) ee 
| ‘Whatever: doubts 1 may’ ar ise ag ta he construction of the mee rome 2. 2 


— 7 the: various: expressions contained therein, they seem to be dispelled. am : 
Puls Dy. the final proviso to. the bth section, : authorizing the. Secretary to use. ee i 
-. thé general fund of the Indians to pay for water rights and.main- 


7 tenance charges “ on. twenty acres of any Indian allotment ’ Dig Fee ae 


sum obtained from: the sale of the-allottee’s land in excess of twenty - ae 
0  aeres. and his interest. i in the tribal funds be insufficient. The Indian a 
ae eis: not bound. to accept. the benefits. of the act: or. to ‘dispose of : any. of : - 
os . his land. bi he. does, he. consents to retain. twenty. acresand no more. 


. The act of June 27, 1906, authorizes the Secretary of the ‘Interior 4 — 


a - to § “fix a lesser area than forty. acres as the. minimum entry: and may oe 
ae establish farm units of not less than ten nor more ‘than one hundred ae 


DECISIONS - ‘RELATING TO. ‘THE PUBLIC LANDS. “ae : 118 a 


— 2 and ay acres’ as sto. ‘all Pade withdrawn and. iad: tinder the pro- or oa 


_ wisions. of the reclamation act.. Under the authority conferred. by. 
this act he may make such subdivisions of the. public. lands entered 


no under the reclamation: act as.in his judgment he-may deem ‘advisable, ore 
i vin units: of ten acres or multiples thereof, ‘up. to one hundred and sixty = 
=: acres. He may, therefore, i in his. discretion, fix the excess of aneighty- a ON 
acre: allotment, acquired under the act: of March 6, 1906, as a’sixty- 
~ acre-unit or-may. divide. the same in units of not less thar ten acres ‘Or i, Bt 


he . -multiples of ten acres. 


- Approved: Bee ne rere ot ie a. ie 3 os : 7 8 : = 
z _ THos. ‘Ryan, Acting Seoretary. | oe 


ee a SCHOOL LAND—CHEROKEE OUTLET—MINING LAWS. 


&z A. ‘Suiruey. nat 2 


ae 


eee “The United States mining ies have no > application te sections seh and ‘thivty- loc Oe 


:... Six in the Cherokee Outlet, reserved to the Territory. of asreaae and | 
a - granted ‘to: the: future State, for school DOLORES sa 


ae Acting Seoretary Ryan to.. the: Conon: of the General: ind ~ : 
eee (F L. C. a . Office, August Ti, ee oe Ce. Pe). 


‘September 18. 1905, B.A. Shirley filed. in your a an: affidavit : ka 
- “wherein it was: alfeged, in substance and effect, that he and a, number 


io of desctintes, on August 22, 1905, located asa placer mining claim. ‘the. os 


ae 4 of the Nw: i and ihe. W. 4 of the. Sw. i 1 of Sec. 16, T. 91° N.; 
 R. 8 E., situate in abe Cherokee. Outlet, "Tervitory of Old hows: ‘that ete 
~ the land 3 1S. chiefly valuable for: petroleum and: mineral oil; that te ns 


ie -land-has been leased to. others by the School Land. Leasing Board: ot 


| . the Territory of Oklahoma; that the. lessors and the lessees, pretending coe 


7 : to have absolute’ control “of the land, “are permitting absolute 
me strangers to this action, by. means of cae oil wells about the bound- = - 
aries of said. tract of land, to drain large portions of oil from under- ba 


neath claimant’s property, to-their great and irreparable injury, and be es 
wall: continue to do so. up to the time of the trial of. this: cause.” 


Wherefore e, it was prayed that’ a hearing be ordered for the purpose pie oe 


ae of. affording the claimants an opportunity to prove. said. allegations; 


~ “that the said lease be canceled ; ” and that “ these claimants: be per- 


- "mitted to go upon said lands ad develop said. mineral to the exclu- a oe 


. sion of the Territory of Oklahoma and all persons: ‘whomsoever.” = 
Your office, by decision of October 9,-1905, held that the’ mining 


- : Jaws of the United States are not in fore as to the land in: question, = : 
“ty and that, therefore, it is not subject. to. explor ation, location. or entry o 


a “wader: ice laws} and dismissed the application fora hearing. - 
-, 580—von 35-06 us a 


‘ anime DECISIONS, RELATING TO THE. PUBLIC LANDS. 


“The petitioner ie appealed to the: Departinent. 


“The Janid in question 1s: embraced i in a ‘school etaon: 1 (18) ‘Situnte oe 


: Ge what is known as the: ‘Cherokee: Outlet, acquired by the: United 


». States under: an agreement, dated December 19, 1891, with the Chero-. _ 
kee Indians;. which agreement. was. ratified by Congress by the act ae 


“March 8, 1893 (27 Stat.; 612, 642).. 


i $2 BY. the terith section of that: act it is: s provided, pele 1 Fespect to” thee: vee 
| ‘ands within the territory covered. iby the agreement, t that j in v the: open: = 
ing of the same. to settlement—_— ee ee ee re ee 


sections sixteen’ and. thirty-six. in. each township, ‘whether. - surveyed or “ansur- 
veyed, shall be, and are hereby, reserved. for the: use and. benefit: Of: ‘the public 


schools to be. established. within the limits of such lands under such’ conditions. ae 


cand regulations: aS. may be hereafter: enacted by Congress. 7 
- And i in the same, section the President ; is authorized — ee - 


es ie open to settlement any” or all of. the lands not allotted or reserved i in the man- ae 
_ ner provided in section: thirteen: of the act ‘of Congress approved March second, - 
pnd ~ eighteen hundred - and: eighty-nine, entitled “An act making” appropriations for 
~. the current and- contingent expenses. of the Indian Department and for fulfilling 


treaty stipulations with various Indian. tribes, «for. the - year. ending June > 


a thirtieth, eighteen hundred and ninety, ‘and’ for: ‘titer: purposes ” say (twenty-fifth ee, 
Pe “United. States. Statutes, page ten hundred and five) 3 also subject to .the Pror e 
7 oe visions — of the act. of €ongress’ approv ed 1 May second, eighteen hundred and ie 

ae ninety, entitled “An act to provide a temporary government for. ‘the. ‘Territory, 

"- of Oklahoma, to enlarge the jurisdiction of the United.States, court. in the Terri- 
tory, and for other purposes;” also, subjeét: to. the sécond proviso: of” section 7 


c -seventeen,. the: whole of section - eighteen. of the act" ‘of. March. third, eighteen = 


e : _ hundred and ninety-one, entitled “An act making appropriations for the. current — : 
"expenses of the Indian Department and for. fulfilling treaty stipulations with  . 


- various Indian tribes, for the year ending June. thirtieth, eighteen: hundred. and-.» ” 


aa : “hinety- two, and for. ‘other purposes . except: as to. SO ‘much: of said acts: cand 


e = econe as may’ conflict with the provisions of this. act: 


“It is ‘unnecessary herein to. set forth the: provisions Sande oe deo 


| *-. Sapostifon of the unreserved. and unallotted lands in the ‘Cherokee : 


: ae Outlet. Suffice it to say that section 13 of the act of. March 2, 1889, 
supra. (the provisions of which, not in conflict with the provisions of 


_the act of. March 3, 1893,. supra, are extended by the act last men- 
‘tioned to such. naresteved and unallotted. lands), provides: that such 
‘lands “ shall be a part of the public domain, to be disposed of only as 
“herein provided,’ ” and that no provision has been made in any of the 
acts or. parts of acts referred’ to in the act of March 3, 1893, supra, 
for the disposition of any of said lands under the mining laws. | 
-. By section -18 of the act ‘of March 3, 1891 (26 Stat., 989, 1026), - 


ee | whose provisions were by the act of March 3,. 1893, supra, extended’ to = | 
i - sections sixteen and thirty- six in the Cherokee Outlet, itis provided— pets 


That. the ‘school lands ‘yeserved. in. the Territory, of Oklaboma by. this. and nee 
z former acts. of Congress. may be leased for a period not exceeding. three years. Bios hing | 
the benefit of the school fund of- sdid Territory by ‘the Governor thereof; cae” oy 


coe regulations: to be red by t the Secretary of the. Anterior. 
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7 ohy Be a of the ace ot Ts ane’ 16, 1906- 5 (34 ‘Stat: “267 ‘ entitled, — 
a mee act to enable the people of Oklahoma and of the Indian fon fae 
tory. to. ‘form a constitution: and State: ‘government. and. be admitted ae 
oe into the Union on an n equal footing ¥ with the ‘original, States,” ‘ete, Me 


| mag provided Soe ee 


Zon * “That upon. the admission ne the State into the Union sections. number ed: sixteen: 3 

Poa thirty-six, ‘jin. every: ‘township in. Oklahoma. Territory, and all indemnity. oe 
lands. heretofore. selected in’ liew thereof, are “her eby granted. to the. ‘State for, ‘the. ms 

“use: and: benefit :of. the common: ‘schools: Provided, That* sections. ‘sixteen and: . 

“thirty-six: embraced: in: permanent_reser vations. for national purposes shall not at». 

auth” time: ‘be: subject to. the. grant. nor ‘the. indemnity: provisions of this act, nor - 
“ghall’ any. lands embraced. in. Indian, military, or. other, reservations of any. char-. ae 

. acter,’ | nor ‘shall. Jand: owned: by. Indian tribes: or individual members’ of any tribe ‘4 ‘ ae 

pee be: subjected to the: grants” or to the indemnity. provisions: of this. act until the — 

Mie oe reservation shall have: been: extinguished. ‘and: such: lands be. restored ‘to al : 
BP: “>, become A part. of the Dublic domain. Se ee Saeco ee ee ae Ee 
eee. By. the. last paragraph 0 of section. 8 sof the: act last mentioned i it is ae 
See: provided: that— = ee ee | a an ee Se a : 
RS es “Where. any. part ‘of thé lands ot by. this. act to. the State ‘of ‘Otelationia” are cy ae 

: = ~ valuable. for minerals, which terms shall also include ‘gas ‘and: “oil; such. Jands Heo teen G 
4: shall not be sold by. the said State prior to January first; nineteen hundred. endo? fe 
ee fifteen ; but the same-may be leased for ‘periods not exceeding five years. by the 

State officers’ duly authorized for that purpose, such leasing to be made by public 

~. competition after not less than thirty days’ advertisement in the manner to be 
ee ~- prescribed by’ law, and:.all such leasing shall be done: under sealed. pids and Rie 
“awarded to the highest respiensible bidder. - The. leasing shall requife-and the © °°) 

_ s advertisement shall specify in each case a fixed royalty to be paid by the suc. 
~.° cessful: bidder; in addition to‘any bonus offered for the: lease, and: all proceeds. 

|, from leases. shall be covered | into the fund to which. they shall ‘properly belong, | ee 

and no transfer or assignment of any lease shall be valid or-confer-any rightin. |. 
ee the: assignee without: the consent: of the’ ‘proper ‘State. authorities in writing: CRE Ase ass 

Provided, however, That agricultural lessees in possession of suck lauds’shall = 

be. reimbursed . by: ‘the’ mining lessees for all. damage done to’ said agricultural Ree 

ni lessees’ interest therein. by. reason of such mining operations, , : 


~ And by section. 9 of said act, with. respect to. such ecnone sixteen 
Sid thirty- -S1X,. and: lands theretofore selected. in liew thereof, it 1s, s fur- Ee 


~ ther expressly. provided that— oS 


| such: lands shall not be. subject to homestead ent: or any vother ‘entry under ene 
Jand laws: of the. United States, ‘whether surveyed: or “unsurveyed,. but shall Ibe 7 


| reserved 1 for ‘school purposes only. » 


tos The foregoing provisions ‘are: Sai iconmitent: ith the: theory: | ar. 
oo - that Congress intended to subject the. ‘school: sections. in: the Cherokee ene 
a. Outlet: to the’ ‘operation of the: mining: laws. ‘The’ Department: is of 

fe _ opinion, therefore, that the mining laws have. no application to said . 
+ ns lands, and” ‘80. holds, The: action. appealed from, As. accordingly — ' 


_— eee ee TO. THE rg ieanied oe 


s 


. CERTURICATES OF NATURALIZATION—SECTION 39, ACT or MARCH 8, es 


1903. 


Omcourar. | 


DuparrMen OF THE ‘Thermeron; 3 Z 
GenErRaL- LAND Orricu,. ao 
- Wasuincron, D.. C., August 11, 1906. 


ee Registers a Récdinene, United States Land Offices. - a 7 

"SERS: ‘Your attention is called to section 39, act Marae 3, “1908 ae es 
(3% Stat., 1292), which declares that all final orders and cortifieates ae 

| of naturalization thereafter issued or. made by courts | or tribunals Ee 


i their rine specifically tent there: bag ee made anit filed of aaoed: a : 


: -in-such court or tribunal an affidavit executed’ by the applicant: for we 
‘ naturalization reciting and affirming the truth. of every material fact 


7 “requisite to-his naturalization; and you are. directed to reject all such _ a 


| orders or certificates, or copies thereof, as have not been made in cons 
= formity with that ‘statute when presented by persons: who claim to ae 
an have been naturalized since the date: of that act. } Bete 


oF respect illy 
@ F. “Boution 
Acting Co ommissioner, : 
| Approved: ae a 
_ Pros.  Rrax, Acting Secretary. 


| Brorny ET AL, a, O'Hare. 


: Motion. to review os capnaial een of May: a 1906, ae 
LL D. , 596, dentied. ol Acting ea ae Angust 14, 1906. 


- 


¥ YOREST RESERVE—LIEU SELECTION—ACT OF MARCH 3. 1905. Be a he 


“Freperrcx W. Keun. 


: oe : 


om The proviso is the act of. March 5. 1905, repealing the act of June 4 1897, wich 


“declares that’a. selection made unde? the provisions of the latter act prior 

~ to the date of the repealing. act, may: “DE perfected | and patent issue. thereon ao 7 

_ the same as though the repealing. aet had not been past, and if for any ‘rea: ca 

., Son not the fault of. the party. making: the same. any pending. selection is. 7 
_, cheld invalid, another selection for a like ‘quantity of land may. be made in 

_ lieu. thereof, applies as well in instances where the selection is. held invalid Sed 


= in part only. as. wHete the selection is held invalid in its entirety, 
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| Aeting Seoretary Ryan: to. he Coinmisetoner Of | the General t Lani - 


oo ¥. Py: ce Office, August 13, (1906. a AT. R W.) 7 


Sat. _ Frederick Ww. Kehl appealed feo your decision. of March g, 1906, = : ; aS 
- : ae his.application to select the SE.:-4.SW. 4, Sec. 10, T. 60. Nass 


‘ R18 W., Duluth, Minnesota, as: suyiplemental to selection ‘nimbered a 


— 1993- your office series, under’ the act of June 4, 1897 ee Stat., 36), we 
_~ filed:ini-the local office November 7, 1905. =. + a Oe 

i fs February. 6; 1900;. Kehl- filed: inthe local: eficn: hi ‘application, - ee 
Pe select unsurveyed . lands including . among: others a tract. described: = 

0" BS, whats when : surveyed, would be- the NW... 2 NEW 4, See. OF, T. 69 | 
< RB, R. 29, W.. Phis tract, after the survey, oe found, March: 5, 1908, © - 
to. be j im ‘eonflict with Henry Hangson’s claim of settlement and sppli- i - i 

- cation for homestead entry | and the whole selection of. one. hundred are 

ad - and: sixty. acres was for: that reason rejected: by your office: : 


July 9;°1903, upon Kehl’s: appeal, that decision was reversed t (an: . 


- a reported) and:the Department held that— — 


Kent should have been ruled only to eliminate ‘those tracts: to whitch} ‘prior oo 


St claim. existed’ and to. fill the: unsatisfied portion of: his: Hens assigned’ as Base ; 


for the: application. or: to. waive the: excess. resulting: . .. This. procedure con- ee 


os Serves. to: the. applicant SO much Tight as: he-has acanired: cand? gives“him .oppor- — = 


2S ; tunity to: ‘satisfy that. part of the rollamulhinent, for which he failed. to. select. - oon - 
ise. land subject to be SO: ‘appropriated. . a 


pe uly : 22, 1904, instead of ruling. Kehl to: All his. partial sélection, ‘eine ., 


. tow waive the excess, as was held to: be. his: night, oe office returned = : as 


- he ft ae base aecignod a: . woe ae: ac ‘and withdnew: ihe NE. age 


 £.8W. 4, base: for the present: ‘selection. ‘This.was not: contemplated: ee 
— be the decision and was-a departure from. proper’ procedure:as fixed 
by instructions of March 6, 1900. (29 L. D.,.578,. paragraph: 1);,. and. ge 
‘instructions. of J uly. ve 1902. (81 L. -D,,.372, paragraph: 8), butasyour 


- office. and the selector concurred in this irregular course, neither the: . es 


a selector. ‘nor the land department is in position to recede from the -. 


2 error and. proceed regularly, .as the selection. thus..rendered. partial: — . 


in. character was approved and. passed to patent. By concurring: acts. Ae eS 

a of the. selector. and: the department, the unity. of. ‘the: transaction. was) | meee 
-.- broken and the tract so withdrawn: was. severed - and: became::a: digs Ss. 
—-tinet. base fora transaction apart from that to which it properly oy 


i. . belonged, distinct. by itself as if it had: been relinquished by a De oor 


| Tate deed... Your decision held that— 


oe -Kehl ata not avail. himself ‘of his right to exhaust the digit arising. by ‘ite 20° 
as ‘relinquishment: -of. the NH.. 3. SW. #, See. 10,. T. 1.N; R..6.B, Be H. M,, awith- 


| » drawn, from. ‘selection No, 1998, until after the approval of the. act of Mareh. 4 


<— : “8, 1905, which. ‘repealed’ the: act of Jiné 4, 1897, and other acts, and as. at aes eae 
oe hs said date ae had no selection: pending: based upon: ‘said forty acre ‘tract, he is 


ee oc ee "DECISIONS: RELATING 10° THE: PUBLIC LANDS. 


not. pecuea to: make another selection in: liew ther eof as it would: be in: vo ek ge 


| tion of. said act of March 3, 1905." ae as 
The ‘application: cannot: be: considered. as J guppleiienital to ‘selection’ No. 1998, x Hee AN 


| oe as, that- selection was perfected and the ‘case. closed: by the- issuance of. ‘patent. : ee . a. 
fee can be considered. only as a new. application where the: base’ land: has: been ara 
a. reconveyed: to the United. ‘States, prior. ‘to March 3, 1905, -but. no ‘selection ‘made: 


fae in lieu. thereof ‘prior: to. ‘said: date, and. there being - no. provision’: of law “under : . 
oe it: can be considered, the said application, is. rejected. eae ae aes 


The act. of March oe 1905, teferred- 602 (32, ‘Stat, 1264), repealing sa 


i ~ the act of June 4, 1897, ‘was: limited by. the. ‘proviso— Fe 


‘that selections. ‘heretofore: made in: liew of: lands ‘relinquished: to: “the United 
States may: be ‘perfected: cand patents. issued therefor the same as: ‘though: this act 
had. not. been. passed. ‘and, if. for any. ‘reason, not. the. fault: of the. party. making 
the same, any. pending’ selection | is- held. eee another ‘selection for. . & like 


. - quantity of land. may be made. in liew thereof. 


‘Had selection: 1993 failed in its. entirety “srithout. failt ‘of eda | Ao 
“there: would be. no doubt. but his: right. to, make | another. sélection 1S) 


: 7 - baved: by the express wards, of, the proviso. The. _proviso 1s remedial - - a 
aes character, plainly. intended. to conserve rights. that were. in good 206i 
<— faith asserted. and attempted to be exercised : before passage of the — 


act - Ne © reason, appears why’ the. proviso should be limited in ‘opera-- 


Fae tion to: cases of total: failure’ of the: selection and the Department. 
- _ construes: it as applying as well to a partial failure ‘as to a total one. 


This construction is in harmony. with the: practise prior. to. the ‘pas-. fe ae 
sage of the act. It had: been the’ practise to permit one: who. had made ° woe 


: a a. partial. selection: to preserve! his: right ‘1 in the lands selected: by" filling © oe ne : 
“sa, his. selection so.as. to’ satisfy’ the base: ‘relinquished (Instructions, Pee ieee 
. Le D.; 5785 (8h L. Dy she and. this was net tHess " die ‘to one sae bes 


rg 


avi # ne . one oe originally sisi anes a ‘partial one. Tho the ae - 


procedures inthe presént: case was ‘irregular “in that. ‘the: original — as 


selection was. not-filled’‘by selection. of. another tract ‘in: the: place: of 


. that lost: by the: conflict, Kehl is entitled: to make another selection for 


-the base- tract so withdrawn: from his: original : ‘selection: ‘upon: its” 
partial. pace the: Jand_ eet pep €0- operated to: ‘his: SO 
doing: me ie te ee ee oo 2 Be eae 
- Your: eee is: i theke fore reversed and if no- ‘other objection ap : 
pears the selection will be e approved: _ ig Mes ee. ae 


tm Lae OL 


| Burnouens v. Cannons. 


peti, Motion 4 for’ review: slog ‘departinentl oe ‘oft May 3 31; 1906, a 
: me Ds 626, “denied by Apting: Sectetery. Ryan, Alga 22, 1906. ‘ 


ent. ae “, Se 3% i 
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"DECISIONS ‘RELATING. ‘TO. THE PUBLIC LANDS. Pe IO es 


oer 8 BUFORD: ABANDONED “MILITARY. RESERVATION -SOMESTBAD ae 


_APPLICATION—WITHDRA WAL. UN DER RECLAMATION ACT. 


Menoun v. Burorp Townstre. 


= Oe; ber ‘on J anuary ty 1900, was. an actual occupant of ‘Jands within the Fort _ a 


ae Buford abandoned military’ reservation, and: otherwise qualified,. is,. under: bo 28 oases 
the provisions of the act of May. 19, 1900, restoring said lands to setilement oe 


ee and entry, erititled to a’ preference’ right ‘of ‘entry ; and where he asSerts ~ 


oe such right within. due time, by filing an application. covering: the’ lands coe ; ne 
oe ~/ occupied by him, a'temporary withdrawal of such lands under the.reclama-’ 
-.., tion. act will not defeat his right to make entry thereof, where his applica- — oa 
tion was pending for adjudication before the land department: at the date 2 Off ae 


- » the order. of withdrawal. ° 


oe = Where on January 1, 1900; there was no cinta to a ‘tract of land within the For Ese e 


=< -Buford- abandoned: military reservation by virtue of actual: -occupaney, ‘ane ¢: 


Se application to make: homestead entry thereof, filed within due, time after.the i. 


on . filing of. the. township plat of survey, and which was pending. before the ~ sa 7 oe 
> Jand’ department for adjudication at the date of a temporary. withdrawal. a4 


a of! the land, under’ the reclamation -act, is effective to ‘prevent the attacli- ae | 


oe ment of the withdrawal as to: such tr act, and the applicant, may J be allowed — 
et make entry. thereof. a ON o be eee OSs 


ae Acting Secretary yen to. the Limmniscionor oe the General Co ~ - le 
: _ a Ss Vv. BP). | | Office, August 26, (1906. oy (RP. E. W. Bt He 


With: your. office letter of June 28, 1906, you ‘trandnit the applica- ae 


- : ~ tion of John Mercer; Sr., to make Homestead: entry for the NE. a - 
: ee See, 16, T. 152.N., R. 104 W., Minot, North Dakota, - also. that Oh er = 
Sarah D: Mercer. ve enter. ‘the W. 4 SE. 4 and the SE. 4 t SE. 3 a, , Sec, oe 


oS ig o, in the same township and range. eS 
‘Said. applications are before. your office upon * abpeal: oo their. 8 


| Ee ton by the local officers and are submitted .to the Department. for. 


instructions. in. view of the former departmental action of. May abe oe . -— 
-. 1905, herein - (not: reported), attention being called to the. opinion, Se 


oF LF ort Buford abandoned. military reservation—reclamation act, b (34, ; a 


“The lands in iesion were a ee of. the said. reservation, and were | : 


a rend to settlement and entry under the ‘act. of May 1 19, 1900. ( OL had 


Stat, 180), i in. which it was provided, inter alia— : 


‘That. ‘actual. occupants. thereon upon the. first. day. of January, nineteen’ hun: ; 


«< - dred, if otherwise qualified, shall have the preference right to make one eutey = | 
_ oy exceeding one quarter ‘section. | ea 


Instructions (30. L: D. B04) allowed three sane fom the date ot 


| ae of the township plat for the exercise of such preference right of. : 


ve entry. Said plat was filed July 15, 1903, and on the same day. said © % Poa 
oS ohn. Mercer filed his homestead . application ‘in. due - form for sald." : 


: NE. 4 #2 Sec. 16, alleging ‘settlement, improvement, and. cultivation: : 


= thereof since ‘December 1, 1895, and that the same. was not t adversely at 


120. re DECISIONS ‘RELATING TO. THE: PUBLIC ‘LANDS, 


occ on: or anuary- 1, £900. Jialy. 22, 1908, sad Sarah D. Mereer’ Se 


filed her homestead. application for the other described land, alleging aoe 
that it “is not subject. to adverse claim. except the Buford townsite.” 
Both applications were rejected by the local officers for. conflict 
1 lt. “sith the: application for F ort Baferd townsite," against which they orn ke 
pe a had filed.protests. ns 
- +». October 20, 1903, your office rejected all said applications a and or: ae 
| dove a hearing— ea 2 | OP 


7 to. determiirie what por ‘tion or r-portions of the: 300. acres in controversy ‘ is. Sabicea 


os | to. townsite entry and whether the. two Merceis. have. any superior: right: to. the ze po 7 


land: ‘claimed by ‘them over. the townsite claimants for the 820 act es. 


_» Upon. the hearing the local officers found that no part, of the. lands. ee 
San. question. herein. were actually occupied for: townsite. purposes. and =. 

_ that “ John-Mercer, Sr., one of’ the pcre to the. [townsite] final |. 
v¥oof is‘entitled to the NE. 4, See. 16, . by reason of his residence, Ee ae, 


| . cultivation and oecupancy of the Gract’ prior ‘to the survey,” and: Tees: 3% 


Pe a ommended the allowance of both said homestead applications. 


November .5, 1904, your office reversed their decision, and, rejected 7 a 


| both said: Homestead applications. . oe oo 
ics appeal the. Department; on. May 11, 1905, found that— eee 


Tt is. ‘ghown ‘beyond - question that Jolin. Mercer, Sr, ‘was . a settler. ‘ada — . 


aa homestead claimant on and prior to January. ae 1900, upon the NE. t of said; Sec. aie 


Peer It is not shown: that he, in any, manner, has waived: his claim or. For- ae | 
| * feitedis right: ? — a ee eeag ot 
Ag to all the other land gaccnbe herein’ the Bapeintmiant. ‘hind 
a 4 that Sarah D: Mercer was the first legal applicant therefor, © © 
ae ‘Thereupon the Department. held that, by virtue of said proviso ins 

| thie act of May 19, 1900, supra, J ohn Mercer had a preference right to a a 
make the entry applied for by him; that Sarah 'D. Mercer, as the first 
—. lepal applicant, shall ‘be allowed os make entry for all the land-de- 


fe scribed ‘in her application ; -and that the: ‘said townsite - application. re, - 


; : ‘should be ‘allowed’ as to the remainder of the 320° ‘acres. involved, ae : a 3 
- gether with forty acres of other lands. ee 
~ “On December 8, 1905, -the local officers aflowed.- he entry, of ithe: 


| fonncie dnunants for ‘the: eighty acres awarded ‘to them in ‘said de- 


= partmental | decision, and on December 18, 1905, they rejected the - 


applications: of John and Sarah D. Mercer, which hiad: been. renewed 


_ at close of' said townsite contest, for the respective tracts: awarded to ; 
_ them in the same decision, on the ground that, by an. order of with-- 
: drawal made January 20, and promulgated: January 21, 1905, the said. ne ae 


lands’ ‘had: been caihdiawin. from ‘all forms of: ‘disposal, for: reclama- | : 


:. tion } purposes. From that action the present appeal was taken. 


"Phe application ‘of John Mercer filed: July 15, 1903, asserting his . 


es : preference r right under the statute, ¥ within the. preseribed petiod, was : 


7 ‘DECISIONS: ‘RELATING TO. THE: PupEIe LANDS. Te ca 8 


ey a continuing anplicaioes that: ‘at the. a. of withdrawal: ‘of: Je anuary : 


a 20, 1905, was pending. before the land department. for. adjudication. . ; eee 7 
_. When it was. finally. determined by the Department. that the land — . 


| a applied for: by: Mercer was’ subject to his. Seana ins : Tight : e 


- » related. back to. that date as if his entry had been allowed.. pe 
Cea “The application of. Sarah D. Mercer filed J uly 22, 1908, seven. {days 
es cher the filing of the township plat, which was ‘pending: before -the 


i‘. land department. for adjudication. at. the date. of the withdrawal ‘of a4 coe 
_ .» the. land under: the reclamation act, was equally effective. to initiate = 
and protect. her. claim to the land applied for, if it was ‘subject toher 
cat application. | ‘There was ho. prior claim. to. said: land by virtue of 


actual occupancy on J anuary: 1, 1900, and the. finding of the Depart- - 


aoe ‘ment:j in the decision of May 11, 1905, that no portion of the 120. acres — aS 


applied for: by-Sarah D, Mercer was. actually occupied. for town. pur- — 


- ; : poses at. the date of her: application, and that she was the ‘first Tegal ; : : 
a applicant: for the land, was in effect a holding that: her application a 


| > Was improperly refused and should have been: allowed. 


"Neither of these applicants was claiming a right to. enter. the land : - - 
as zy successful contestant. alleging: the invalidity. of a prior claim or 


oo entry, but. one was. asserting a preference. right: under. the statute: by 8 


. vitor of ‘occupancy, and. the other a right. to. enter by virtue. of | Soe 
~ priority. of application. after: the land became subj ect to entry. The 


: > renewal: of their applications at. the. close of the controversy. before ae 
~ the land department. did not impair. nor in any wise affect’ the. legal) 


t operation. of their original: applications under the decision. of the 


a ‘Department and the delay rm. having their claims: made of: record by. a 


reason of such proceedings prior to the date of withdrawal did not 


se affect; their right to have their entry relate back to the date of their — 7 


os - Tespective applications. Motherway v. Parks, (18 L. D., 56)5 Per- 
ok - rott-». Connick, Ib. 598. Lt follows that’i in considering ae effect-of 
“2 the’ withdrawal: of J anuary: 20, 1905, ‘upon the Jands in. ‘question, the — | 
a applications of John Mercer a Sarah D. Mercer must be regarded 
_ as the equivalent. of entry so far as the rights of. such applicants, ae, 


were. ‘affected. by. said withdrawal. - 
The lands in; this. township. soil ae ae of the: Missouri aa a 


- _. ¥ellowstone- rivers: ‘were: withdrawn: August 24, 1903; as irrigable. nee po 


es lands under the Yellowstone. River project. ‘The lends in question — . 
are embraced within. the limits of a ‘temporary withdrawal. “ from. 


= any form. of disposition: whatever,” made; J anuary 20, 1905, for the — ae 


Buford- Trenton project. | oS es 
In the instructions. of © Octstier. 12): 1905- (34 Ui D, | 158), “to. the -_ 


> Bikestor « ‘of the Geological Survey; a direct ruling wis made. as to a 


the effect. of preliminary or “ temporary ” withdrawals upon. existing == 


ao entries, and | as | to the. effect. ‘Upon such entries of the withdrawals. ewe 


eon ya moe "DECISIONS RELATING To. THE. ‘PUBLIC. ‘LANDS. 


ona rnitider the: statutory: authority ane direction, . “Te was. ad cee oa 


rn withdrawals made by. the Secretary with a view to. determine whether 
| = any. contemplated. pro} ject: at practicable. and advisable are made under. a : 
_-.. ‘his supervisory, authority: asa means to accomplish some end. in’ thes 2% ve 
oe performance: of a duty enjoined: upon him, and that a withdrawal Oba: 
~-- Jands from. all forms. of . entry pending: examination was justified . ase 
ara legitimate, aid. in, the performance. of, that duty; that: while. such ee 
withdrawals are effective. to withhold. ‘the. lands from. every. form. of: - a ; 
entry, they do not take away the inchoate rights acquired, under ens ae 


- oe _ tries prior. to. withdrawal. (page. 161). ee ee 
» The withdrawals: authorized, and directed: by. ie. statute; as all: ee 


2 the force.of legislative withdrawals and must’ be made strictly ane 


accordance with the legislative will. As for. lands needed for use.in. as 


..» ‘the. construction, and. operation. of the works, the statute does not => 
ee authorize. an. absolute withdrawal and appropriation. of those lands. ae 
_ until. it has been. determined. that, the project. is practicable. (page ~ ie 
~~. 160), but as to “ lands believed to. be. musbeplble, of irrigation, from. 
said works ” the Secretary is authorized, “at or immediately prior. - Ee 


~ to-the time of beginning the suryeys ‘for, any, contemplated irrigation | oe 

- works,” ‘to withdraw such lands from. entry, except under the home: — - 
ot ‘stead | laws, and “ all lands entered and entries made under the, chome- ¥ 

i. stead law vithin the: areas SO withdrawn during such withdrawal. shall 


- — be. subject: to all the ‘provisions, limitations, charges, terms and. cone ae 
«ditions ” of that age (cui 0 2 OS Sa a ne ere eee 


- When: a. site. has heen. ‘sélected: with a view to. -examination eee survey. “for oe 


| the purpose of determining whether. the construction of. an: irrigation. project’ 


E upon such site is practicable and. advisable, a. withdrawal will. immediately vs oe 
“he be made of. all lands believed to be susceptible. of ir Tigation. from. such. contem- ieee? eh, 
-. plated works, ‘in: accordance. with’ the Second. form of. withdrawal provided’ for. e 


| by’ the third section of the act-of June 17, 1902. “At the same. time a preliminary 7 


oS withdrawal. will. be.made: of lands. that may. be needed for use-in the. construc. a _ 
~ tion and operation of the works, which: will reserve. such lands from. entry. of = . 


every. character, but will not affect entries previously. made.. 


-. As soon as. it ‘shall be. determined that. the ‘project is. ‘practicable ‘ond advis- Soe 
ee" able ‘and’ the construction’ ‘of: the’ ‘same is ‘approved. and authorized’ ‘by. the Secre- : 
tary of the Interior, a withdrawal will be made of all ‘public lands’ ‘shown by 
the examination. and. survey to: be. required for‘use in the construction and-opera- - ny 
- ‘tion, of. the works, .-and; all persons who -may have, made . entry of such . lands Ee 
within. such withdrawal . prior to the preliminary: withdrawal and. who: ‘have _ 
not’ acquired: a vested right ther éto, will be notified of the appropriation of their 


lands’ for’ irrigation’ purposes. and. ‘that: their entries will be ‘canceled ‘arid their i | 


- tinprovements: paid: for: by. the government as ‘provided for. by: ‘the: 8th and 9th 


- sections of the circular of June 6, 1905 (33 L. D., 607), 1 unless sufficient. case 3 


_. be:shown within: sixty : days from. the date: of such notice. | . 
Care youst ‘be. taken. to. confine such: withdrawals. strictly to lands of. ‘the - 


character and class. authorized: to be withdrawn and not. to. embrace lands: of | aor - 
one’ Class in the withdrawal, of lands’ of thé other ‘class, nor to make’ any “année: - ey 


o essary withdrawal: of land, as: far as: it ‘can. be prevented. “ 


=“ DROISTONS RMLATING ‘To THE ‘PUBLIC LANDS. D8 


“Tt. has a Heian: thal: the’ Buford- Trenton: project: te ee =e 


ay > “stiles but-it has. not: been determined’ whether these-lands will be. aes . = 2 
ee needed for use in the construction. and ‘operation of the works. “They ° ae ae 
ol PGS - however, subject to. appropriation | by the United ‘States: ‘for —— a 


such use, notwithstanding they were not affected by. the temporary _ 


withdrawal. Entries of. any lands that are needed in the construc-. 
“3 tion’ and maintenance of ¢ ‘any irrigation. work may be canceledjand the 
lands: appropriated by the government, where final certificate hasmot: = 
issued: and the legal or equitable title has not vested... See instructions — os 


“os Fume. 6, 1905. (88 L. D., , 607) 3 opinion: January. 25, 1906: Be L ‘D., | 
’ YS, ; opinion. February 20, 1906. (34 L. D., 445). | 


‘Tf the. lands are not needed for use in the eanscruction. 1 andl he. ae | | = 


a panes Or the works, they are. subject: to. homestead entry motwith-- 0. 
~ standing. the withdrawal, and if they are subject. to such. withdrawal he eee ee 
a) ste: entryman. will be required, after the limit of area has been: fet AP a 
: . and: notice. given. thereof, to. conform their. entries’ to the. areas and, ides oer 
ee farm. units that may: be. prescribed. by the Secretary. of the Interior. ay fee 
;  & Instructions” October 10, (1904 (33 L, Dz, 268). It they ste mon he 
ee subject. to the withdrawal, as in this case? . the. entry. 1S. not: ee to e ae 


ae a the limitation. that may. be prescribed by the Secretary. | 2 2 
Tn > view ‘of the facts in this. case, you: will allow ‘these Ges: ic ie Pena 


| oe “ihsids of record, but when the entryman offers to submit final proofs, : . -. 
ae - information| ical. then’ be. sought, through the. Department, from. me . 


2 ne the. Reclamation. Service, whether the lands will be needed for-use in- 


= the: construction: and. maintenance | of the ie pals works, unless poe ee 
a specific withdrawals are e thade 4 in the meantime. fe 


. 


cee Pp PRIVATE ‘LAND CLAIM—SURVEYOR-GENERALS S CHRITRICATE-JURIS* oe o. 


/ DICTION, OF LAND DEPARTMENT—ACT oF JUNE Bee 1858. 


J G. Parner. 


ae the: Gorimaissioner. ‘of the: General’ Land Office hae’ jurisdiction to” supervise. and : ; 
| review. the action of surveyors-general in awarding certificates of. location 
under: the provisions of the act of June 2, 1858, and to determine, either prior ee 


. 2 or subsequent, to their Jocation, whether: such certificates” were orca 


oe = ; issued. 


ree ae es 


“ private janid’ “¢laimant and. directing. that the indemnity: right arising out: of a a ae 
“the private. claim: be sold. as. an asset of. the claimant’s estate, is not’ binding te 
“pon. the | land. department. as to the question of. title to. ‘such | ‘right, ‘where a: 3 


_ the. court: acted. without jurisdiction . of the parties’ or ‘the: subject-matter’ 


eee and: the. land department has- authority: to deterniine for itself whether ‘or. * 

oS ee not. the. court. rendering the: judgment. chad. the requisite’ jurisdiction, when- ce i 
“ever such judgment. is. relied upon. to sustain the right to- enter: public ‘lands,’ Le 7 ee 

= - ‘regardless of whether or not the. necessary turiadictional, facts as upon ce, 
“the. face of ‘the record. rR as oe ee a oe Ogee 
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| Aetig Secretary | Ryan to. the Ce of the. Generad Land a 
(s: Vv. Py “Office, August 28; 1906. ae. VE. E. B: ee 


“With your etter of July 18. “1905, you cana he ‘appeal of | 


os - G. Parker from the decision GE your ‘office of February 2%. 1905," ie 
holding for cancelation. certificates of. location issued by the surveyor- a 


~ general of Louisiana, under the act of June 2, 1858. (11 Stat., 294),*. . 
_ in satisfaction of that part of the private land d aim‘of John. Bewion? | 


ae remaining ‘unsatisfied and. ‘unlocated; said claim being reported. by ned 


7 Commissioners Cosby and Skipwith in | the list of settlers. as. claim a 
No. 142, November 18, 1820:. | cage, a : eo 
The: succession: of J ohn. Brenton Was: ‘openud in re dicuice court. — 


. for: the parish of East: Feliciana,. Louisiana, October . 98, 1908, by. i 


2), L. Cravens, clerk of said courts;. thru his attorneys, Wall and Kil- 2 S 


. _bourne, «who. subsequently, under order of the court, exposed for sale 


| the right. to the unlocated portion of ‘said-claim as an asset ‘of said’ | : | 
7 estate. remaining unadministered, at~which sale Theodore G. Uhl- | oe. 
_ horn became: the. purchaser, who. afterward transferred. | his s right fo 


ae J. G. ‘Parker. 


~ July 27, 1904, Parker filed } his application a the: surveyor- gen- : a 


| eral. of Teeeaas for certificates of location under the act:of June 2 


7 1858, in. satisfaction of the: unlocated portion of said claim,. and upon’: a 
‘this. application the surveyor-g general - found. that the claim. of John. 
_. Brenton-remains. unlocated and. unsatisfied to the extent. of: 253.35 
~ ares; for which. he issued six certificates of location, Nos. 1110-A. to 
FB, inclusive, for forty acres each, and one Carnes N 0. 1110-G;, for ; 


18. 35 acres, aggregating 253.35 acres. 7 
When the certificates came before your ‘office fob coded anid. au- 


_thentication, you’ instructed the special agent of your office at. New .. ‘ 
| Orleans to investigate said claim and report whether there is.any rea- 
son why the ‘scrip. issued by the eevee: “general in petistaction: _ 


thereof should not be authenticated. : 
- > Pursuant to. said. instructions the. ‘pedal agent investigated: an : 
_ -claim-and under date:of F ebruary: 15, 1905, submitted a report: of ae ae 
| investigation, from’ which the following i is taken +. | 


Owing to. the. fact that the claim was. partially ‘satisfied ‘by survey, as” aboee 


7 stated, in the parish. of West Feliciana, on February: 10, 1905, 1 visited St... _ 
oa Francisville, the: parish. seat of West Feliciana Parish, and examined the pr obate © i 


_ records on. file. in. the clerk’s. office at, that place,, with the result that. Tr found — 
that in 1824, the succession of John. and Lavenia Brenton was opened by: Hiscena__ 


Brenton, who: alleged. herself to be. one OF the [eee forced, heirs of the. said 2 | 


John, and, Lavenia. Brenton, 
Ae procured a. certified. transcript. of the proceedings had. in 1 the parish of West 


Feliciana- in. 1824, in the matter of the. succession of. J ohn and Layenia Brenton, . ; 7 
deceased, cand transmit the same herewith, from which. it will be. seen that the.” 


succession was opened, ‘the persons who were entitled thereto. were Tegally_ ‘ 
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nine into: a faintly, meeting, and after chaise the matter. decided that = 
i in: order. to pay the debts due by the estate, the personal property should be sold Ra 


ty and that the landed part of the estate should not be sold. Fae 
From this it will be seen that the. allegations. contained - in Ane: petition 4 filed oe 


- “in the parish of East Feliciana on: October 13, 1903, were: not true; because:as ‘is 
ae “herein. Shown - the: succession. of John. Brenton. had been opened nearly. 80. years... 
= 7 : prior to the. opening of the succession. in- East Feliciana: parish. and. the certified . me 
% transcript’ of the proceedings bad in “West. Feliciana parish. in 1824, shows pat so. ms 
es the succession was accepted by. the parties entitled. thereto. | x 






. Phinking that perhaps the clerk of court who acted as administrator. in peli 


— ing: the sticcession in the parish. of East Feliciana, or that his attorneys who. a eo 
acted for! 


vin the matter had some knowledge of the facts. and would be. able : 





- to furnish” ‘some author ity” for. the statements contained - in: the petition, Fie | 


Sa - visited Clinton, the county. seat of East. Feliciana parish, on the sdme day, and. a ye 


“ was informed by the clerk of court and also by Mr. Kilbourne; of the firm of 


Wall and. Kilbourne, that. the: information contained in-the- petition for letters 


oe Of administration had ‘been furnished. by Mr. James e Bradford, and that t the : - - 
5 he petition hadin fact been: drawn “by him. ~~ * oe 


In view. of the foregoing, I am of the opinion thait the procéedings’ Hise in the oe . 


a a year 1903, .in- the parish of East. Feliciana, were null: and void, and. that.the o a 
. sale of the: claim ordered by. the probate. court : of Bast ‘Feliciana- parish was . ne 
Bn without authority. and. that. the. purchaser acquired nothing by. his purchase. | a a ye 


ee Upon. ‘the coming in. of this. report: your. office: by decision Ol Pao 
Le, February. ov, 1905, held said. certificates: for. cancelation and notified | ~ " a 


nee : ; the attorneys of Parker of his right. of appeal: - 


There: appears to be no question. as: to: the aout of the. proper _ 


i Cs representatives of John Brenton to indemnity under the act of June ~ = 


9.1858, for the unsatisfied, portion. of said claim, and that the claim 
i to the extent represented in. said. certificates. remains unsatisfied. | 
"Phe only question is whether. it 1s the duty of the Department to 
deliver the. certificates to appellant in view. of the information. fur- eae ae 
: nished by the report, ‘of the special agent. = Pe 
Zi .. Two questions are. raised by the appeal from your. decision es wit: aoe e 
1st: That. the act of June 2, 1858, ‘does not. ‘confer upon your office 


a a jurisdiction. over ‘the. decision. of the surveyor- -general awarding cer- i 
f tifieataa, of location. under said. act with a view to APPTOVINE.: or dis- - 
— approving the same. | 


9nd. That you, eed ins holding that this succession, + of J in “Bisnton- Z . 
having been. opened ‘and. settled in the. parish. of West. Feliciana, as 


. "a consequence. thereof, : the | probate | court. for the: parish. of East 


’ Feliciana had’ no jurisdiction. over said estate and that its judgment i: 


7 2 z appointing . an administrator therefor and ‘settling. said. estate, owas. 
ae null. and void.” | 


The third section 1 of the nek Rs Ti une. 2 1858, makes: it. ae. oe of | 


: é : ‘the surveyor- -general;: “upon satisfactory rook: that a. private land | - a ; 
. °  glaim has been confirmed and remains unsatisfied in whole or in part, 


. ‘to issue to the claimant, or his legal representatives, a certificate of — 


: : 7 location, for: a 2 quantity, of jand ee to that 80 confirmed: and. dunsat- e ea 


a3 
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2 iafled: ae may ‘he. leeatad on | public lands subject to sale at private . . = 
a enny, at. $1. 25 per acre. hae ey Cia eo 


et ects, 18 nothing: in this. oe. that Wheres a purpose. to ~~ : 


oe - poner! on the surveyor-g general: absolute and’ exclusive » jurisdiction. = ie 
~~ “over such matters, and to divest the land. department ‘in this partic: 
a ular. matter of the supervision and. control. conferred by the organic — vs 


“act to review and supervise all proceedings having for their ultimate ©. 


— ae object the disposal of the public lands. On the contrary, supervision ae ’ 
-. and control of' the action. of: the surveyor- -general: in: the issuing: of... 


~~ such certificates: 3 is. expressly conferred we the 4th section of the: act, gi te 
he : a which provides: | ue os es oe * _ earner aL 
_ . That the register. of the - proper land office, upon ce Joeation of such. pai ae 
a -cate,. shall issue. to the person entitled thereto a certificate of. entry, upon which, 


ea if it shall appear to the satisfaction of the. Commissioner of the: General Land ate 


Ae . oa Office that such certificate has heen. fairly’ obtained, according: to the’ ‘true intent 3 = 
; ae and meaning. of this act, a patent shall issue as in other cases. : ee 


“TE. may ‘be contended that. the certificate as to. which: K jurisdiction ss 


was conferred: upon the. Commissioner to determine whether it was es 


: fairly. obtained, is the “ certificate of entry.” Iti is obvious that’ such. ‘ - 
construction is. not. tenable.’ °The certificate. of. entry, _ technically. ace 


ae : 3 known as. ‘the “ final certificate,” ‘issued by the. recelver of. a local land: Se 
office, was first provided for by the act of May 10, 1800 (2 Stat.,.73),. 


ng : establishing the officer. of “ Register of the. Land. Office,” and ‘ Re a 
—celvers: of ‘Public. Monies, ” and since that time a ‘register is required oe 


toi issue. such, certificate as: the basis of a. Dain in’ ue case pon a. ee 


* ‘final entry, of public lands. ° 


or: ‘The ‘ ‘ certificate of entry’ ” for lana of thé. eharaben deseriboal: ta : : si : 
the “ ‘certificate of location ” issues:as a matter of right’ if the certifi- 9 


ee cate of location—the foundation of. the right of entry— ~ has. beens 0" 


~ fairly obtairied according to the true intent and meaning of this act. ss. 
~The act made special provision for the issuance of this certificate and ie 
‘it was the subject- matter of the fourth section of the act. It‘is there- pra 
fore apparent that the words “ ‘such certificate ie last mentioned i in the a, 


section, have reference to the words “ such certificate » first. Taehtiotied * es 


se and. not to the intermediate words, “ ‘certificate of entry.” 


Such was the 5 view of. the Deparment in 1 the instructions to the sur eS 


my a ‘the act of June 2, | 1858, hares this office with the. duty. of. ‘determining ie 
_ “whether. such certificates. of location are -properly issued, you. will. ‘in all. cases: an 


where you issue certificates, forward them, to this office for. approval, -actompa- eee 


“tied. by. the evidence upon which you have based your. decision, and’ ‘also. state on 


| = Seay, in’ a report. over your: own signature, your! reasons. for Asguing, ‘such 1 certifi 2. re 


ee ate, Copps Land. Laws. (Ed. 1875, 518, 516). Me ee arrest 
» The « purpose of ‘taking. such action: im eee of. ledation9 was 8 'tos 
prevent the withbokding-o of lands. under i eee Jocations. « The mi po 
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ae adage éf the <iactent is evident. otf the: Conn ioe haa! seuthisdity toes 
. \.- ‘suiper'vise’the ‘action of. the surveyor: ~general after the location-of.a. 
certificate, ‘and: determine whether: such: certificate. was or was. not: ‘ob- ae a 


tained according to the true. intent’ and: meaning. ‘of the: ‘act, no: valid... ee Barn 


reason. can. be perceived why ‘he: can. not: determine ‘that: question. i 


advance of ‘location: and’ ‘authetiticate. the: certificate if it has ‘been. 


a properly. obtained or cancel it if: it has not. “The substantial right = 
-conferred by the act‘is the entry of public lands as g uidehanaty for: the me 
: loss of lands in the private land claim. = **» PE 
Ss . But: independently. of-this,-the: authority. of: ibe Chminissiosier: ‘of ae 


the General Land. Office to” supervise. the action ; of the surveyor- a 


general: An. issuing certificates. under the act.of June 2,..1858,. is -de- 


nde ‘rived. from the general power, and: authority conferred ie the organic. ' 
atts act to perform, under: the. direction | of the: Secretary. of the. Interior, - cw 
c a | ‘all duties. pertaining | to. the disposal of: the: public. lands. In the. : ee 
--absence.of some specific provision:to the contrary, the:power of: review ys. 
ca as. vested in. the Commissioner, ‘under the. supervision :of the. Secre-_ ra 
stary, in: every; case;. by virtue of the. enabling acts. of. Congress. eon 
_\ ferring upon him control over the acts of subordinate officers‘charged 
with specific. duties in the. disposal. of. the: public. lands.” “Castros 0 
- Hendricks. (28: How., ,, 438) ; 3 Cousin 2. Blane’s: Executors: (au) ‘How. 20 0 

“S* 909) 5 Knight. Ve Land Association (42 UL ce 161); Sicha of a 


 Nesqually 0. Gibbon” (158 U.S, ; 155). Seer 
“The material. question. presented by the eoctnd ¢ or wrcithd: of « error: is. oa 


a ; "whether the. judgment. of the district. court: ‘for. the: parish of East ae 
te ee ‘Feliciana, appointing. an administrator for: the estate of John. Brenton i 
. <. and directing that the. indemnity right arising out of the private eo 
~ > ¢elaim: of John. Brenton. be. sold asan’ ‘unadministered. asset of his > 
ee estate, j 1S: binding upon this Department, as to: the question: of title to 0 


* “such: a and of all. matters determined by. said court: in. 1 that: pron : Ae 


- ceeding. 


Where a ‘court ve joredice ont af. the cape atier cad of ‘the: = 


cae person: it has i a right to determine. every question material to the'cause, 


and. until such judgment: is set’ aside and reversed it is regarded: as 
binding on every. other tribunal; -but,-if it’ acts without jurisdiction — 


. of the parties or the subj ect-inatter; its actS are merenullities and 


: bind no one. The important question to be considered is whether — 


- | ‘such judgment: is subject to collateral: attack, ‘and: when, by whom, © a - 
~-and-in what. manner may. the jurisdiction of the court: rendering: the “ 


es judgment be inquired into... If such inquiry. can. be rade in: ‘a collat 


ae ve - eral: ‘pr oceeding by extrinsic eviderice, notwithstanding the Re ae 
eee jurisdictional facts: appear ‘upon’ the face of the record, this: ‘Depart- a 
- ment will, determine for itself whether. the cotirt. rendering the judg: °° < 
2 a ment had d: jurisdiction, of the person: and of the eubject, -matter when: ge ee: 
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ae ever cache judgment 3 is iat upon by any. one to: cain ae or: ether & 7 
-. right to enter public lands. : The Department can not. justify the — : 


e delivery - of ‘this. serip to one not entitled to. it. by. refusing to ingwuire.* s 
a into the validity ofa judgment under which the title is :claimed.. ; 


a The. following provisions from: the laws. of. Louisiana. (Revised — 
- Code; 1900), relating to the question under. consideration, were. mm 


force ‘at the time of the proceedings | under which this judgment was: 


ae obtained, and at. the time of the: death of Brenton pea were in. force 


and have been ever since: | 
Succession is. the: transmission. of the nights: and obligations. of ‘the deceased: 7 

to the heirs (Art. 871). Be ga ee ey, TRE ag a. eat 

mee le also” signifies - the rights ‘and. charges ove a “person leaves 

a after. his death” (Art. 872), including not only “the rights and 


“obligations of the ‘deceased as they exist at the time of his death, but . 


s | ae all that: has. accrued. thereto since the opening of the. succession, mea 
also the new charges to. which. - it; becomes: subject: i (Art. 873). a 


aw Finally, succession signifies also that right by which ‘the: heir. can 


fa, ~ take: Pe of the. estate | ps the deceased, ‘such: as at: may. be 2 ' ; 7 : 


- : (Art. 874). dee a 


ART. 985. ‘The place of the opening of successions is fixed as 5 follows: 


- Tn. ‘the parish where the Somes resided, if he had a . fixed domicil « ‘or resi- sca 


: dence in: this State. 


' In the parish where the deceased owned immovable property, if he had ithe a ae 
| domicil. nor residence in this ‘State, or in the parish in. which it. appears. by the. 


inventory, his. principal effects are, if he. have effects.in different parishes. 


In the parish in’ which the deceased has died, if he had no fixed residence, : = 


nor, any. immovable effects within this pl) at the time of his. death. 


uae 940. A suecession is : acquired by. the legal heir, whois called. by law to : : = 


: the inheritance, pete: after ‘the. death, of the: deceased “person. to whom : 
an che succeeds.. ya - vs 7 
| This rule aoones also to isetainentaty heirs, to instituted heirs and universal ca 
"legates, pat not to particular Jegatees.._ - 


This is by operation of law (Art. $41) .3 Per the right aes possession 

. being transmitted to the heir without. change in the nature of the 
c possession (Act. 943), the effect, is: first, “ that. the heir transmits - 
the succession te his own heirs: » (Art. 944), and. second, that. it 
- authorizes the heir: “ to institute all the actions, even possessory, ones, : 
-. which the deceased had a right. to. institute’... For the. heir, in.» 


| - everything, represents. the deca: and is. of full right in. 1 his place - 
--as well for his rights as.his obligations.” | a 
The. heir is required to accept. or reject the suecession (Art 946), 


| but. when he accepts he :is considered as haying “3 succeeded to. the a 
fs “deceased. from the moment of his death sas 947 rE). ot 








opr: 988. ‘The ‘eimple’ acceptance’ may. be cither-e express or si tilts 


“ “sdeeding..: 








eee of b heir. 
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2 Tt: is “express, syhen the heir assumes: the quality” ot heir: in an -aliqualiited ce 
me  adgtngee ine some authentic or peat instrument, or. in. some Indicial. De 


Con gee Ttis acts. ‘when. some: ‘act is “one be: thie jie which necessarily: ee ae ee ae 
nce his intention to Acker and which he would have. no: >vight + to do: but i in. his. analy oe oe a 


ee “ase 4013. ‘The. ‘effect of the: ‘simple- acceptance of. ‘te’ ‘succession, n, whetlier eS 
express or: tacit, is. ‘such,. that. when made: by. an. heir’ of age;--It; binds: him’ ton 4 


<->: the payment of. all debts of the: succession; not only. out of. the effects. wwhiele 0 
~" have. fallen-to him from. the succession, but éven: ‘personally,. and. ‘out of his:‘ow: 2. 
oe ‘property, as if he had himself. contracted the debts: or as-ifihe was the deceased 9 ee 
ow himself; “unless, ‘before. acting as. ieir, che ‘made-a ‘true and faithful: “inventory... a 
_ “6f ‘the: effects of the succession, as: here, above: established, or has. taken: Se ae oo 





eae: benefit treated of: her eafter. 


via? 








| Jone heirs. are unknown, or when alh the: known heirs to At have renounced ee 








2 Ae 1095. ve succession. is’ called’ vacant whe. no: one  elatias: it, or when 3 all ee 


ee The: district court for. the parish of East Feliciana had therefore wore 
: a8 jurisdiction. over the succession: of. Brenton: ‘unless ib: appeared ee fy 
a. that. he: “had no. ‘fixt: residence,’ nor any immovable effects, within this... ae 
eS [the] State, at the time of his death te (Art. 985), and that his estate eo 





© appear. to the court.” 


had never been administered, upon and’settled according to law’ (ATS 
; 945). ‘These are. essential Apsiédietional f facts: that: must be made. toe - 


The petition. forthe opening ot the succession 1 of Sohn 1 Brenton | ae oe 


| he parish. of East Feliciana recites— . 


that John. Brenton’ who formerly resided, in ‘the parish of West ‘Beliciana, where | 


he, owned real estate, departed this life. intestate, many years ago: in the parish | i ey os 
. Se Of East: Feliciana, leaving no known heirs, or other. representatives, and that’. eee 
ng: succession. has never. been. administered upon: and settled according. to oouere ES 


a “and remains a vacant and intestate succession, i 


‘It: may ‘at least be. questioned whether the cecal ine een ie = 


~ | Eeeete resided in the parish. of West Feliciana, where he owned real | . ree 
estate, does not show want of jurisdiction upon the face of the record, © ~ 


a ~ inasmuch’ as it is not alleged that he had ever changed that doricil : 


- ay and there is nothing to show that he ever. acquired or intended — a2 


oo a equire a domicil i in the parish of East Feliciana, where he died. 


oa yan The: domicil of each. citizen: is in the. parish where he has his. prin. fo ae 

SS dipal. establishment. (Old Code, ‘Art. 49). A change. of residence 1s, ee 
_ | produced. by. the act of, residing combined with the intention of = 
making one’s principal establishment. there (Art. 43), which. may be. = 


od proven by. express declaration: before the recorder. of the parish. (Art. 
o7 44), or if such declaration: i is not. made, + the: _— of this intention 


a shall H depend upon circumstances ’ 9 ae 45). GU hee PG ee ee ee i 





es i 7 Say - 580—vou. 35-06 1 uM —9 . ss 
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ty Verret 1 0: Bonvittian (33 Lal Ans 1304) ‘a person’ ho. ene oe 
: “resided i in-New Orleans, where he umed: real estate, took: his. furmin' 20; 
«ture and. effects: with: hin. to the. home of. his: nephew in: ‘St. Mary’ peed a 
| parish, where a few days 1 ater he’ died: It. was held’ ‘that, his sue- 

“cession was H properly opened f in. St. Mary so but it. was i distinctly: 


~— 















: a administrator ‘be pointed: thee a pany. ‘oily. cansorailly re- 
“sided, having: a: fixt. domicil: elsewhere. that has never been changed, | 
the’ proceedings | are. absolutely. ull. and void. Succession’ of Wil : 
“Lams: (3° La. An:, 261) 3 “Millenberger. V _ Knox e QL Ta. - An, 2 B00) oo 
“Clemens ’ OH Comforth. (26: Tai Asn. 269)009 eee cas 
Ae Pet Is: not: necessary, | however, “ti: rest’ thé dbcision. oft this. case. ‘upon 
: ‘the ground that the necessary. jurisdictional facts. are not. shown by 
=the ‘records: for the reason that: the want of. jurisdiction’ may “be 
panes inquired. into’ by. extrinsic evidence even, though iti; appear. that. ‘every. 
os ngaterial. fact, ea to confer urediction.) was recited an the. 
| os ppetation..- 1 ee ee ees ee ee es ee es 2S, ae me 
ect his rule 9 was broadly Sais in. the: case: eof ‘Thompson 2 v. “Whitman 2 ae 
ue 8" Wall., 457), in which. the éourt,. after. ‘reviewing: the decisions... 
of that: gourt’ holding that. the jurisdiction of any court’ exercising = ae 
Hae authority | over a. subject. may. be Inquired. into in every. other court o 
oo. when the’ proceedings on the former. are ‘relied : upon and. brought: “ 
oS 4 pene. the latter z bys a party. claiming the benefit of such 1 proceedings, . Tease 
- ey “But it ge be admitted that. no. - decision has. ever: been made on ‘the e precise” ees 
SS point | involved. in the: case. before US, in which’ evidence’ was admitted : to. con. pth Be. : 
a . tr adict: the. record as. to. jurisdictional. facts’ asserted, ‘therein, and. eaperialy, AS” ee we 

a cae facts, stated to: have been past upon by. the court. ene Bee 

| “But. if: it is onee conceded that the. validity. of a judgment - may. “be. aitucied anes 
3 collaterally: by. evidence. showing that. the, court: had: no: jurisdiction, At-igcmote; 3-05 
ae “per ceived: how any ‘allegation: contained. in the record. itself, however: strongly oe ee. 

Pee can affect: the right: to. question | it. a : ete s Ra wage tes 
























ee Tt. was ‘distinctly held that the: recoud’ ie a judgment: rendered ince? 

fy ~ another State may be: contradicted” as to the facts. necessary to give 0. 
a jurisdiction: either.as to the person or. the subject- -matter, and iftit ).. 
~ be shown that ‘such facts did. not: exist, ‘the record. will be a pullity, . 
> Rotwithstanding 1 it may. recite that they did exist. ne ee es 





jurisdiction. against its recital ‘of. thet existence. 








: In Thormann, we “Fy rame. (17 6 U. Ss, , 850); aehick, arose. ¢ upon the} pre: 
‘sentation of a: will for probate i ina cour’ in: Wisconsin; the question. bes. 





es - fore the: court: was’ whether the judgment of a probate: court. of. the ee 


: ay oe State of. Louisiana, opening: a succession. and appointing an: adminis: 
Bee trator. therefor. upon a petition, alleging, . among “other Tecessary. i oe 
on “jurisdictional facts, that. “ap to and at the time: of his. death: he, the 


woes Sgaid: deceased, was domicilated: ahae the city. of New Orleans, in the a 


ern State oF Louisiana, and: an inhabitant and. resident thereof, ” was an a 


eee : adjudication, ‘conclusive. against: all. the world; ‘that the: ‘domicil: of 


oc the: deceased : was, at ‘the titne of his death, in the: parish of Orleans, aoe 


re ees : Louisiana, and whether ‘such judgment> Was subject: to éollateral attack. 


So Deas in the, courts. of another State in which: adverse proceedings. had been - ae 3 
es commenced..’: The court held that’ the Wisconsin’ court was not bound. * ae 
sates to treat the: proceeding i in Louisiana: as. ‘conclusively. determining the. : a. oe 


“question: of domieil, resting its decision upon: the rule: that— ae 


2 the ¢ constitutional “provision: ‘that. ‘full faith and: eredit shall: be given. iu “gaen c ; nosh 
fe “State to the. judicial. proceedings of other ‘States, -does not: precinde: inquiry. foto Ss 


. “the: jny isdiction of. the court in 1. which the: > Judgment is rendered, over the phe 2 














et 


ae a “Turisietion. 


oo — S announced, 


: The aeons as sto how Fa, the audpinent ots a. . probate: court of ‘the’ 3 ae 
Seats: of Louisiana would be: conclusive and binding. upon other: trie 
os ~bunals, and under. what: ‘circums stances and: how. it may be attacked, ee 
JS 2 also. came. before ‘the supreme court in Simmons-v. ‘Saul (188: U8, 
ee 489), ,and. before the. Department i in the case of Na arcisse Carriere (aq oo 
ae De a vee “In both: éasés the. jurisdiction ce the court. that rendered. es 
-the. judgment: was. clearly shown: and decisions: were. ‘rendered: accord- . 9... 
ingly; but, the rule laid down in. ‘Thompson Ve ‘Whitman, that ‘inquiry. oes 
may, ‘be. made as ‘to. the: facts necessary. to confer. jurisdiction, and that: : a = 
extrinsic: evidence - may be admitted to. contradict: the record-as to the’. oo 
- luedietions ts facts asserted ‘therein, » was adhered to: and ddistinetly:~ Bae 
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In the: case Soe Carriere it. was s daid (page Ti 


“Whether this Department. may, of its own ‘motion, inquire as to the jurisaie- pseee he 


eee . tion of.a court. of: this character in any given. case, and if so, what circumstances fa oe he 
ae will justify. such an inquiry, need not.be considered here, for it is, in my opinion, ie ee ce: 


BALD pace shown. that it had. Jurisdiction. in- this bartienlat case: 


But it held— ee 


& ae that in’ ‘the: ‘absence Of: a showing that ieee ever ‘was in this: ease. an assignee  o 
oe cor ‘legal’ representative of Carriere: by contract, the judgment. ‘of the a oe 


ee, court: that: the’ claim: became assets: of. his. estate must. be: accepted— ae 





tus: impliedly. accepting ‘the doctrine that the Department: may. roe 
~~“ behind: the’ Judgment: to. / determine in. whom the right, to. indemnity ee 


: owas vested. eS | oo) : | a 
: “Following: the: rule’ so: eclextly einoune a in thee. on Gat — 


LY there | be’ any question as to the authority and duty. of, this. Depart- ~ es, 
ae ment, j in view oe the oe of the special agent who investigated this, eo 
Be eat case? : on ea, 
ches An The: absclute want. of jtirisdietion ‘by. the court. ‘of Rast. Melcaaa ea 
= oe the succession of. Brenton. is. shown by: the record, of the: court! ie 
ao that: originally had exclusive jurisdiction over that succession, which “002. 
“was exercised and exhausted in 1824, when it was opened and finally 
eG ee closed and. settled. Although extrinsic in- -character, it is the. highest. 3 
ce a evidence that. the succession of ‘Brenton.was not an open. and vacant. 9 
.. stiecession’ at. the time of the SS opening 3 in the parish of East oe 


| oe eliciana.. — 
Tt is: shove by ‘that cord that one oF. the aaaghisis of ‘Brenton a 


Ce ied: her’ petition in’ the probate. court for the parish of West: Feli- ee 
oo -- Giana in 1824, alleging that she is one of the heirs of J ohn and. La ts 
Pe vinia Brenton, “late of said parish, deceased, ” and praying ‘that. Wiss 2.2 


_. ‘succession. be ‘opened and a partition uf-said estate be made according ae 


‘to law; that under said proceeding the heirs of Brenton. organized eee — 


oe family. meeting at. which-an agreement was made that certain prop- — 


Js 9 Jorty be: sold to pay the debts of the estate and that other personal 2 
property be sold for: distribution and that the landed estate be not *-. ee 
: sold at that time. By this action the heirs unconditionally accepted ee 
Sa tHE. succession and were legally: placed in possession we all: oF said — Oe ee 


| “estate. 


ae “Where. the heirs ‘univonditionelly. icp the. “succession - oak av 7 “a : 
ees “placed in. possession of the estate the property can not be. placed MM. Pe 
7 the. hands. of an. administrator to be administered as. succession prop-. ee ee 


erty. .The court is without jurisdiction over such succession, asit.no 


- + longer. exists. Heirs of Pearson v. Judge (22 La. An., 61); Wool- — a 


oe ey 0. - Woolfolk ( 30 La. An., oo Ereret v. Freret / (BI La. An.” a a 











"DECISIONS. ‘RELATING | TO THE, ‘PUBLIC LANDS. © fie EBB oes 


“The effect: of thie: aceeptance ve @ ‘succession iby: the: ae is ne 


my . 2 aie by the- “supreme, court of Louisiana | in ‘the: ‘Succession. of Thi- Ps 


oo. © bedeans (38 La. An., 716) + 





ee en therefore | there is no reason or, room for‘an. ‘administrator. ee iat oo ee 
jo... If after-such-an’ operation ‘any. ‘debts should be discovered, the recourse ot peta 
ee CL epeditors could: not be: exercised against: the’ ‘succession, iwhich, has no. longer. any” 

ae existence, but: against. the beirs,. who would. thus. become. debtors. for their virile. 


“shares of their. ancestors ‘debts... [citing] Sener v.. Sargent (25: An., 221) 3 3 Bude bh 
oe cession of Walker: (82). “An. 7 B21) ; = Succession of: Hebert - (38 An., 1107) 3 Sue! 
wes Gession. of Bumgarden (35. An. 675) ; ; Same (36. An., 46) 3 Succession of. t Geddes: Pe Saal 

ee ie An., 963) 5 Succession. of E. SS Powell. (38. An, , 181). bis ee 


none . “Where the. heirs. of. a ‘succession, which. owes no: "debts, nave. been | ipladed ee gle 
 spossession; . ‘as: such, of the property. left by. the decedent, there: is ‘an end: of: the! 0, | 
~~ succession: which’ is wound. up’ and. settled, and: thus. ceases. to exist, and. att oeeo 


“The: decisions of: the supreme. court. ‘of Texas, hata the: laws: in : ee 


ae pod are very ‘similar. to the laws of Louisiana,’ are to the same effect... ° ee 
ae se Onder 1 the: laws of that: State the property immediately vests in thes. peo 
a . heirs. ‘upon the death. of the testator or intestate, subj ect: to: acceptance. 
+ \or renunciation... Tf: accepted without: inventory, the heir becomes. 
os ~ unconditionally: liable for. the Paympett of the: debt, and. there | is: SOS, 


oe : necessity, for administration. a po tyre | 
Griese bis Fisk v. ‘Norvel rc) Tex., 43+ 5 Aue Dée., 198), eG was sel {that ae 





ee where’ a, succession has once beat administered and: closed theeffectsare. 
hey operation. of Jaw. vested:in the heirs, who have full ownership with. {9 220: 
a cee all. incidental rights. of ‘control, disposition and actions. “for its- ren 

~--eovery and. possession, ‘and the judgment of a court opening such ‘sues: 


oe _ cession. and ‘granting letters. of administration is. 5 void. and cassailable . ~ 
268 eae a. collateral. proceeding. ead re ee re 
“Phis-is in harmony. with the cuaene of euthorig | in. Hie States gee oe 





é 7S crally- where: the rule is alike: applicable: that the complete. exercise of 8.0 
me ie jurisdiction over. a subj ect- matter exhausts. the. jurisdiction of. the 
A eonirt exercising ‘it as well. ‘as of another. court: having: concurrent: 
oe jurisdiction: over. the. same s-subjectes ‘matter. Freeman. on. iS udgments, eas 


ne Sees. TOON oe | oe 
2) Phe: only eas for the: opening: of thes sticcession. in. thie: a eee 


: : aif East: Feliciana.-was. for. the payment. of: a debt that: did not exist, ate. 3 
the time ‘of. the. death. of the. intestor, : and 3 is alleged. to: bet taxes due. : 


ao to the: State upon. said: inchoate i int deminity. right. . , ee as 
re - Your. decision. holding. for cancelation. ‘the erence! of eon eee 
issued by tt the roo ‘general upon.t this s claim, i 1s. affirmed. cone 
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"-HOMESTEAD-IEFECT © ‘OF: APPLICATION--ACT 0 or APRIL 8): 1904. 5 ee 


srogpeeteee ce oer 


Maiamn Vs , - Ropertsoy. 





he there fact. that | a. - dpairtheita decision is: s vendered in 7 tS. shape of a ormal © : 
es “affirmance | of the. decision appealed from: is -no. ‘ground. for valid’ objection, ae “ 
“where the. decision below: sufficiently sets forth 1 the ‘facts. and covers. call, ae ome 
ars “material questions involved.” pe ac : ae Raabe Bathe 1s ot 
A pending, petition , to: amend. : Sappiteation to ‘make. ‘homesiead ‘entry ° is. ae” 
3 par. to the acceptance of: ‘other applications. to’ enter: the. same’ ‘land, subject. 
a to: the’ petition. to: “amend ;. -and’ upon: ‘rejection’ ‘of such. petition. the: subse-. 
“quent. applications: to. center. ‘should, be: consider ed. anid, disposed of in: the 
: a order of. filing. see i ee ae ae ae : 
‘The: provisions: of the ‘act’ nor erie 28 “4904, a et not p pplicable to. “faesvback 
aS - “ entries based upon. applications. filed’ pr {or “to the: passage. ‘of the. acts “put: the. 
qualifications | of: all> ‘claimants: who" prior: to: the passage” ‘of. ‘the: act. filed. 
oe os proper” application | for, Jands. subject: to. entry’ should - be: determined Under: 
oe law 2 as it existed, at the time the 2 Application » was. ‘filed. Hea neat re 
















: ed eting Secretary yon to the 0 ommissioner 0 of the. ‘General Dand 2 eS 
ane a S. v. PB) 2 Offer, Augie 30, (1906. Ue oO. P. yen a. 


The: ‘above: “entitled: case is: now. Ubetdie’ the , Department: on: waved see 
oe notion: therefor having. been entertained February 21, 1906. By the areas 
ae -- departmental decision complained of, rendered: ‘November. ae 1905: ee 

»-€unreported) the action of your: office ‘holding Robertson’s. home: cee 
so stead entry, allowed November 3, 1902. for. the NE. $, Sec: 95,-Te 1 Nolet nae 
SPE eRe 4 WW. Lawton. land district, Oklahoma, subject. to the: ‘right’ of Ron Tee 
| ae. ‘William. H. T. Miller to make homestead Lenery.: for said land, A ee oe 


cS oe ‘that. the e applestan, of ‘Miller ead og f being D eoended 
“should. properly | have been: Te} jected, in which event. the: action taken: 
~ would have’ been. swarranted. ts | 
— October: 80, 1901, the’ entry. gES one. 5 Heatly was’ allowed” ‘for! ‘the: 
pga in. controversy, ‘against: which action: ‘Miller. protested. - March: 
EE OF 1902, the: relinquishment of Heatly - was filed and’ the entry of 
eee | ohn M. Peckham allowed, against. which the protest: of Miller “was | 
: oe Iso lodged. Babeeauendly,: Peclhamy' S.  relingtishement: was: s filed: and, 
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in dion of your ace, which iti is s contended did noe ‘pass ie 
“An: examine on 






7 Ma this allegation. of ode dhdemuel as: the’ decision: “thereia 
Announced could ponte have been reached after | Passing upon. the ere 




















ore pedis affinaames 3 is no 5 ground | for valid. bijection. "This 
nethod of expressing its conclusion i is freqiently. adopted by the De- 
partnn nt; especially - in cases where all’ the questions. thereby® -pre- 
“Sented: have been’. carefully considered’ and discussed in-the. decision: 
appealed from and ‘appear, as. therein decided,. after. a full: examina- 
ion of the record, to be. correct. In-such cases a prolonged discussion 
hereof. ‘would serve no’ purpose. The: consideration given.to. the: cases 
refore the Department i is not measured. by: the length. of its decisions, 
and brevity of, expression through the medium of a formal: affirmance 
: signifies. no more. than: that the: Departnient, after a most careful’. 
xamination: of the entire-record, finds: the: ‘material facts thereby 
disclosed. correctly. ‘stated and the resulting conclusions and rules of - 
law. correctly: found’ and: applied. - oe oe 
- The. second ground-relied: upon was also onaidersd: i your ‘iffice. <3 
“and. the ‘Department: in prior, decisions, though | counsel. complains © a 
that. they . did. not: directly: determitie whether. or not. the. application . oe 
of Miller, filed during the pendency of. Poffenberger’ s application to.” : 
~~ amend, should have been finally. rejected. The determination: of. this = 
". question adverse to the contention that’ Miller’s application should « 
~ have: been. rejected. instead of. ‘suspended, leads to the consideration 
of the effect: to be. given to the. act of. April 98, 1904. (38. Stat., 22D 

“upon applications filed prior to its passage but suspended. 
‘The Department. entertains no ‘doubt as to the correcthess: of the sus- 
-pensioti of Miller’s application. ples is true that at the time it was pre- 
. sented. Poffenberge er’s application to amend was: pending, and. Miller’s’ : 
‘a . rights. were. dependent upon. the. denial of the application. to. amend. oo 
2 Se SBuey until: the application of. Poffenberger was finally accepted hee ee 
ae -could make no valid entry. of the land, and ‘until such an entry. had Es 
been placed of record the local officers might. properly-accept: subse- > 
oe _ahent spplicetions to enter, subj ect to whatever righ Poffenberger 
| ae: Es fioally pooepted : a 


































gee 186. "DECISIONS: RELATING "TO. THE _PUBLIO. LANDS. 


_ fee ar fake adfeet by ition as of the fae filed: and defeat: all ap- Poe 7 S 


Pero plications subsequently filed. If rejected, the rights of subsequent ap- 
~~ plearits attached. in the. order of the filing of the. applications (Jerry. 
Rebate OW. atkins, 17-LeD., , 148y.° “Where the land. applied for is..cover ed by! 

<. «the record entry: on another, the application. should: be. rej jected. and ~ 


eo ES the applicant. filing same gains no rights thereby (Walker v. ‘Snider, 7 oe 


Boe oS “on. review, 19. L. 8 , 467, 468, and cases cited): But this was not the” 
_ condition | existing ati the time Miller. filed: his. application. © “AL that 
“os < time there was no valid’ entry covering r the’ land. applied. for! Tt was: 


— ~ unappropriated public land. subject. to. entry by the first. qualified ap- Be 


- mee -plicant, and unless Poffenber ger possessed the requisite aualifatios 
ee ence application would: stand Sor naught. and. the. rights. of the next: 


— subsequent: applicant: would: attach’ immediately upon the final rejec-. ure 


oS tion. of the: pending: application. — -The rules governing ‘the. fejection 
“and suspension of: applications to enter are founded in sound reason | 
ose: oy fend: well settled in’ ‘pr actice.’ It is the existence. of a record entry - 
eo othich * prevents: the acceptance. of an ‘application, for: the: same ‘land’ 
te, and. not: the’ mere: filing of a: ‘prior appleation: © “(Berry Vs Doaendry:: 


ae PRtben, 21 Te. De , 434.) Any. other practice would | open: the’ door. to. aarp. 


oe practice | ‘and: possible injustice. Tf all’ ‘applications presented: after’: 
ae (Sethe: offeri ing” of.a prior pending one were to be. unqualifiedly. rejected; 
oa any. ‘persons, though. totally disqualified, by. being. first. in. time would, 
= be able to tie.up. the: disposition of the’ land. ‘until final action” was 
oS taken on. his” application: and: thereby be- afforded. “oppor tunity” to" 
a ‘spectilate. upon’ ‘a right to: which= in. equity and. justice he was" not.” 
oS oe entitled... “The Department will never: adopt a ‘rule Or. sanction ‘a 
ee - pre actice tending to. create or: pr otect: a mere claim. of right not ere 

of perfection, in order that. it may be made the subject: of. speculate: 


oe traffic, to the possible i injury: of those who 3 in good. faith 2 are 2 seeking | ? BS 


aa to exercise.a valid right.’ 


The application oF Miller was a edepended, ae as stated § in 


ee othe. decisions: heretofore. rendered, the long- continued | ‘suspension - 


a 4 thereof, due to. the allowance of the entries of. Beatly, Peckham and — 
as “Robertson, respectively, was. irregular. ‘and erroneous. ~ Because’ of 


. ie ‘such’ action: and the: prosecution of: the proceedings directly resulting 


therefrom, the application: of Miller was still in.a state 6f s suspension _ 
-. “at the date of the passage of the act of “April 98,1904, supra, and - 
a -. because of the ‘modification of the law: existing at the date his. apple. . 


gation was. filed,. imposing additional restrictions upon the right to 


make. ‘second . homestead. entries, ite ‘becomes ° inaterial .to. “determing > 
me whether: or not’ said: act. has’ any. bearing upon: applications. to enter, 


“o Sfiled: and: suspended prior. to its passage, inasmuch as the record. dis- 


SS closes the apparent: resi of Miller ¢ to make venery.u under the 
er “law. as modified by said act. ure Sag 















- DECISIONS: ‘RELATING TO TEE: PUBLIC LANDS. dae Poe _ 


. “Tp ee ie “poploatedly. held: by ‘the: Department ‘that’ ihe, filing of ay aaa : 
Pe es application for lands. properly subject. to. centry;: pr otects~ ee 
- all the rights’ of the applicant. thereunder against, all parties but: ANG... 
ee 10 nited: ‘States. until it is® ‘abandoned or: properly rejected, aS effectt-. oe 

as ally ¢ as though entry had been allowed. at the time of filing the applica- ee 





| a tion. Gallagher vd ackson (20 L.-D.,.389, 390) ; ‘McMichael’ ‘v. Mur-. ae 
oo) phy. et al., on review (ib., 535) ; Maggie Laird (3: LD. ,.502) 5 Good- oe 


. pa vale oe. “Olney (12 L. D., 394); Coder 2. Lotridge. (ibs, 643). “The |. ee 





. 


oS -right‘is ‘initiated by the filing of a proper application and-is secure: aoe 


— a against” all claims. asserted: solely under: naked: applications -subse- . : ‘ a 
a “quently presented. (Williams. Ve Clark, {2 las D, ‘173.). “While this. op ae 
~. wule is not to be: invoked. as ag ainst: the right. ‘of the United: States, _ ees 










whose ¢ claim: ds not. disturbed. until entry 1s. ‘actually. allowed. and the ae ort 


© sammie the: Nght. of thé. prior "applicant, he béing ‘qualified: to. uae 2 28 


» cand the land ‘being: subject to’ homestead entry, is paramount to.the =.” 
22) right: of subsequent applicants. — -It would seem. therefore that. the: tee: 
ren A “elalina of ‘Miller is. ‘superior to that. of Robertson,,. he. having persist- ee 
—o ently purs sued the: only, © course Open, to him to,  apteet it, and that. ttt eo 


og oie agents of the government, and through no fault. of hrs. * 





Ue oa Bi entry should: ‘have besa: Slowed: but: for the erroneous. action Poe ee 


~The rule that. an. applicant must be-a. qualified entryman ne the. date ae 2 Sok 


: So entry is equally. well. settled, and if, after filing ofthe Ae - 
= eS and - ‘pr ior to. the allowance: thereof; the claimant: becomes. disquali- 


Bed; the-entry can not stand: (Brown. v. Cagle, 80-L. D8; Caseve 92 0 





3 "- Kupferschmide, ib., oO): However, i in the cases. cited; the disqualifica- el 
espa ton-awas: the result of the act: of the par ty, and, not. attributable toa. ee 
ee change i in the law.. “En. the. case. of: Brown. Us Cagle, Supra, the: hard ee 
Spent ship. occasioned: by. the: application. of this’ pr ‘inciple was relieved Dy 
eke eg gh: subsequent. act. of: Congress, and. ‘the: Department ther etipon. Te ee 
.. versed. its prior. ‘decision. and. by. giving a retroactive effect .to- the? 3.28284 
ee statute ‘restored: the: claimant: to the: position occupied at. the: date, of oe = 
“9. filing her. application | and allowed her-entry... ~The effect: of such, Cone ee 
Pree - struction as affecting the. qualifications of ‘the entryman was clearly. ee 





ean etroactive and. it: might seem that the: rule followed. might be as:cor- . 7 


eo rectly. applied to defeat ‘an. entry’ by: imposing. added restrictions as ee 
oe" $n the. case: cited where it: ‘was. applied. to remove a. disqualifying cole es 
- A = . dition. The. difference i in. the cases: ‘pre resented, when carefully noted, - ee = 
oo peveals’ the distinetion . which. must: ‘be. observed . in applying . ‘well 
oe settled’ rules’ ‘of construction. In the. oné case the statute was. scare fog 


= =e ai and ; a greater latitude was. properly. given to its application. 


sone “Remedial. statutes are ‘to ‘be liberally ‘construed ; ‘and. AE a retrospective inter- fe 
Pe ee pretation. will promote the ends of justice and further. the design of the legis. 2. 
— ae lature i in’ | enacting them, | or make e them applicable: 1 cases which are e within the ee OE as 


: ji Hind ; : . Ge eda sho Re Oona 


| DHOISIONS RELATING “TO! THE PUBLIC DANDS. | a 


ae and spirit ‘of. ‘the. ‘enactment, though: wit within: its’ ‘direct ” wor ras, “they 
— should ‘receive: such’ a: coristruction - ‘provided. it is. not: inconsistent. with, the > ANS fe Ee 


“guage eniployed. (Black on Interpretation. of: Laws, 261. bap 


if oa rE Phis i is: the: rule of. ‘construction eee the action. 1 of the. mae be 


one recess the: Sa ae a = pe ight fue : eres seat 
right: he has. endeavored: to. protect: from its. ‘inception, and the loss: of 


which, under: such “Creumstances,, ‘ould. | be. attributable to brovigely. 


a “Hhie error. cof. the. Yoeal fia Miller jae ‘done: nothitie to. create. an 


"estoppel a against the present. assertion of his prior right; no act of his. 


ey 2 has. contributed to place’ ‘Robertson i in* er unfortunate position, and 
2a." :che isnot ‘responsible therefor. “On: the: “contrary, he ‘has. proceeded in. 
aE thé only way open to: him. to. protect. his right” and. the: Department. 
= exould be’ unwarranted i in arbitrarily: refusing. at this time to recognize’ 


The. fact that: one*is: subjected to. possible i injury. ‘does not. confer | 


oS i equitable right unless: in addition the cause of that. injury..is. ‘the. 


: “ gesult: of some, wrongful act. on: ‘the pare of him Ce whom it is. 


os set: up, thus creating ¢ an estop pel. 


For the reasons herein stated. ‘the’ prior ‘departmental detidion con: 


= = of must. be adhered to, and the. p relict sone by. the apotion 
a for r review denied. os oe ao 





instructions 


oy 0.8 Pinot, Alig Grice: 


“Approved: ee | 
Taos. RYAN Acting Seoretary. 


OKLAHOMA LANDS-SALT or THASED LAN Ds: IN PASTURE RESERVE 


o 


re : - Derartinewn ¢ OF ‘THE  Temanion,: 
oe ~ GENERAL. Lanp. Omvion,. 
ee Wasixonos, D. G: Hs Sapkeerd 1, 1906. 
GISTER AND. Rachie. ee ee ee 
Sitar - Lawton, Oklahoma: Se en ee ee ee 
2 "Bley Your attention is called” to the act oF £ Jw une 6 28, 1908 6 (8 Bat, 
oe BBO), a copy: hereto. attached, which. gives” to, persons © who .were on. 
that date in possession of: lands under. leases approved. by the. Secretary © : 
oF Of the. Interior in Pasture Reserve No. 3, in your. district, the right tos 
ae ~ purchase such Jands at their appraised value within, vaixty, days, from: 2 





ee ne TAO — . DECISIONS ‘RELATING 20. THE ‘PUBLIC LANDS. 


oe othe, notice of such apprnsement, and. | youd are > instructed thereunder as ge ee 
tae follows: 7 , 3 Ss aa eee es os | 
ee ee ie You will 7 once , prepare ¢ a Eronee to ‘eaich of the: iecacee aained 3 in ae 
ae the schedule of leases hereto attached, on the blank form herewith, yand 28 
= oes all the. same to. such: lessees j ina registered letter, fir st making’ a ‘press ere 
"copy: of each. notice; “and. promptly, after. the expitt ation. of: the sixty 
a days’ named in the. last notice issued by you, you: will at once forward | 
oe ae : to this office a report: in duplicate : showing all. the: lands: sold under this oa S 
aoe “eat, the. namé of the: ‘purchaser and the amount: ‘of. the purchase pr ee ae 
ee and: also a list of the. unsold lands. embraced i in. any of these leases. ao e 
an ee “Any. lessee may pu rchase one or more. contiguous legal subdividions’ ee 
J ea aced in his lease, but his right. under this act. to:purchase such 
ee “tracts: as have not en applied: for will: be forfeited, and ‘such tracts. > 
Se aie. o Wall become subject: to. disposal. under the act of June.5, 1906. (84 Stat. i a 
nee 18), after the expit ‘ation. of sixty. days fro om ‘the ate: of such notice, . 





cee Ra aoue tr aan embr oat in ce lease; and. file an 1 alfidavit catiatantially 3 poe 
~.- compliance with: the blank form, herewith, in which the lessee will be. 
ae é “requir ed to swear fr ‘om his own. per: sonal: knowledge that. the: applicant 2 
nee was on Al une- 28, 1906; an ‘possession of all of the lands descr ibéd in’ his ye 
ae - application, dader a “valid. , unexpired, uncanceled, and unforfeited lease oe 
“7. -theretofore, approved by the Seer etary: of the. Inter ior,and that no.part 
~ of said lands have been subleased or sublet in any manner whatever by) 
oe gad: applicant. to: any ‘other ‘person without the proper consent ofthe... 
ee Indiatis interested or the approval of the Secretary. of. the Interior; and. 
the application must be supported by affidavit of two. corroborating Ree: 
ad ok | witnesses to the effect that the applicant 1 was. on June 28, 1906, in pos- 
ee ~ session of all of. the. lands described 4 in the application and. that, as they: 2 
ee. “believe; all the statements of. the eappliniatt in paupport of his is application 
es are: tTUG. a 
yt Each j pur eae will} be: requir rod to: pay: one- fifth of f the appre ~ainod Pela: 
Bustos value. of. the tracts applied for by him at the time he presents such ~~ 
a " application, and. the remainder of the: pur chase - price must. be -there- rat 
we Ss after. paid. in four. equal annual instalments, with interest: thereon at 2 Soe 
the rate of six per centum’ per-annum, but: you are not. authorized to i 
ee " Fequire purchasers to pay any fees or commissions. oe 
ee). When-‘any. lessee presents a. “proper application aud: ee the pence 
a. ~ advance payment on the purchase price, the receiver will issue. to him near 
a receipt therefor onthe blank‘form herewith: transmitted; but no final’ 9... 

_. certificate will be issued until all of the pure chase: price] ‘has been ‘paid. bees 
~The receipts issued by you should bear new-serial numbers. beginning =: 

ne with. number-1, anda receipt. bearing. the same number as the. first: oe 
“.. * peeeipt-should be issued: at the time éach-of ‘the deferr ed’ payments a are Pe oa 
a os made. on: the tract of: land described i jn. the first. receipt. ee Re ts 
cos 6,.'The proceeds of the sale of such lands are: Tndian.. moneys. ane cee 
oe must be. le deborted, to. ‘the credit. of the ‘Treasurer of the | United i Stata . 





DECISIONS ‘RELATING TO THE ‘PUBLIC _EANDS. a 14k rer ae 


oe aeconit oft te okies: ‘Comanche; ae Apache Tadian Lands: nee J une o - 
981906. You: will report’ the lands disposed of under.this ‘acti inthe: = 







cme of under the: act of J une 5, 1906. 
ye Very fesrentfully | 


_ ae “ppm oved:’ 
" [PuBLic—No. 380.) 


-Jand, leased to them for agricultural purposes in Comanche: County, Oklahoma. oes ae 


aS “game. monthly ; and quarterly : accounts ¢ aud. returns with the Tends is dis- eae 


4G. FR, Poxtocx,  Aoting Commissionen. a Ce ook 


_ THos. Rean, Acting Seertary. ae ee te ee 


. une ACT: Giving preference right to setiial settlers. on pasture ’ reserve cs ombered fiese. to 10 purchase. : op ee 


le Be it: iendicted by: the Senate: and House of Representatives of. the United States of Ahierices “coe. 
ee Congress assembled, That: ‘persons who: are now in: ‘possession of land’ under leases Dk 
oe _ approved by: the Secretary of the Interior on pasture reserve numibered three, ‘open. Rtas 

pee for. settlement by act: approved. Jane. ‘eighth, nineteen hundred: and ‘six, the same: 2 


_. being situate. in township one’ north. and one south, in’ ‘Tange. ‘eight west,. Indian... 
: “meridian, ‘Territory: of. Oklahoma, be given, a right to. purchase said lands, as follows: 


_. ‘That-the land.so leased shall be:appraiséd. by a ‘commission of three persons to: be. hogs 
_ appointed by. the. Secretary. of the. Interior, one ‘upon. the: recommendation | of the oo 
Kiowa and Comanche Indians through their: agent; said commissioners to: receive. <., 

such’ compensation” as the Secretary of the: Interior may direct, the same.to be paid ae 
~ fromthe funds: received. from the gale of said lands, ‘and. ‘said. appraisement when ~ 


: made to-be approved: by the Secretary ofthe: Interior; ‘said Jand. to. be appraised — me 
ae without regard to any. improvements: that have been. placed. thereon, except such. 7 oe 


oo Te! ‘required ‘by the: ‘provisions of said. leases, and the said.lessee to have the privi- 
on ~ lege. to purchase at its appraised value the: amount of laud covered by his: Tease within oe ee 
22 sbxty: days after notice of said. appraisement, ‘one- -fifth of the price of the same. to bev... 
8 paid at the time of notice of acceptance | of said purchase. and the balance of the pur- rch . 
ae chiase. price to be. paid i in four equal. annual installments, bearing interest at, the THEO 5 ae 
+) of ‘six ‘per eentum per annum; and -in case any purchaser fails to make.the annual’ |. 
a ‘payment when due all rights in and. to. the land covered. by his or her purchase shall gor > ye 3: 
at onee.cease and be forfeited, and any. payment theretofore made shall be forfeited, © 0. 
_ The furids received from: said sales-to be placed to the credit of the Indians the same. a 
ee Sag: other funds. provided. for in said: act: approved June eighth, nineteen hundred and eee o 
.. gix: Provided, That the Secretary shall appoint said commissioners within thitty: << ee 
a days from the passage.of this act,’and said commissioners shal] make said. apptalte... io Coch 


Cae ‘7 : . ment and file. their report within they days fi from the’ date of their epponerie 
et ey oe pauper: Je une 2 28, 1906... 


N OrIcR ‘TO LESSEES. 


: | Diparmenn Or THE: eran, 
_Unrrep, Starrs Lanp- Overce, 


hae | Okla. me jt 906. 





. at vou are eee oad that the cectoiiv of ie Tataror has: see tiie: 
ae ee appraisement | of the. lands embraced . in Fone lease and situated in Pasture Reserve 
yO No 3, as: follows:. a 
ee oa a The “——. quatter,. Section —, in: | Township One ear. of Range Bight West, 
Ges Tndian Meridian, at on i. - a , 









oe “Andian Meridian, ‘at. $- Hon Snes | oe ae = 
“aa SBhe ‘quarter, Section ee it ee 
‘oe Indian Meridian, at’ S— = 

-, The - Sg esi 

















a quarter,” AD, Tow en One. es oes Bight West, me eae 
z= STndian ‘Meridian, fat oe making ‘a total: appraisement. of $——; "and you. ars Ee 
~. informed that you have a right under the act of June 28, 1906 (34 Stat., p.550), to 0 
. purchase: any. or. all: of the tracts:here specified at. the appraised. value thereof, ‘upon | 
= presenting a. proper: application: therefor to. ‘this. office, within. ‘sixty days’ from the. 
date ' of this: notice, and. not thereafter; but the tracts applied. for’ maust be contiguous 
‘to each other: bere : - 
os You will, be: srejutreds' at the time OF making application to: parebase these’ Jands, 
240. tender: one-fifth of the’ appraised. value: of ‘the lands. -applied for, in. “cash; . to: the 
» Receiver.« of the land office, and. thereafter you will: be: required to pay. the remainder: é 
sos OF the: -purchase | price.in four équal annual installments, together with. six. per cent: 
oy ee interest. -on the. deferred payments’ ‘per: annum, and: should. you. fail: to make- ‘any. Of 
oui these. ‘paythents, when ‘the same’ become: due. es sentry, will be canceled. and the 
ee _ payments t theretofore madé will be forfeited. ae Oe ee ee 
fee Four: application’ to: “purchase should: be made. on, ot substantially’ in the: ote gob ae 
as “the inclosed blank ‘application, and: must be: ‘supported. by: your” aflidavit: corrobo- a 
rated by the oaths of two disinterested persons: having a: ‘personal: knowledge of the." 
a 2 facts 5 stated, ‘showing that you were on: June 28, 1906, in possession of all of the lands’. ! 
“oes Soar described in. your application: under a yalid, unexpired, unforfeited: lease theretofore. ~ fe iat 
| “approved: by the Secretary. of ‘the Interior, and, that’ you: have. not, -without: Proper: oe 
i consent and-approval, sublet any. portion of the lands: embraced i in’ your. lease.:. Mia teat ae 
«This ‘affidavit. must, be exected before: the: register. or receiver, a. United: States ae 
eee court’ commissioner, a United States: commissioner; oF a indge‘o or a a clerk of. a, court a 
atid of. record 1 in. Comanche County, Okla. ey a re oe es Ag Gen eee Wea oe 
eta: Mery: serpectlly, i ig 


























Gee & a —— — nie 
~~; Recewer..:. 





_ APPLICATION. ‘To PURCHASE UNDER, ACT. UNE 28, 1906. 
| Depantanmyn oF THE. ‘Tirakton; 

~ Usitep, STATES Laxp: Orwres, : 

ete | a a es : . » Lewton, Okla., — » 1906." Senn 
oe ae ae of - Boats Office, do » hereby sspiy to purchase the — - quarter a ey 
ae: Sv Baden No. | in “Township: No. ‘One + - OF. Range. No: Eight: West. of Indian, .* .: ue 
-. ° Meridian, Oklahoma, under the’act: of June’ 28, 1906, for which I agree to. ‘pay. rine. een 
- total sum of-$——, thé appraised value thereof, as follows: The sum ‘ot $—— at... ° - 
OSS this time, ‘and’ a like. sum: annually at: the end’ ‘of ‘one, two; three; and four: years, a 
off from. the date hereof, with. interest, on. each of said deferred | Payment at. the ie ee 
oe Se six oo centum of annumi- Cle ee eee ney et oo. 


Pete 

















; ee -——, “Applicant, 





ee os H. iD “MoKnight! oer oF the: abirenemel jena ‘Slice’ do. hereby. ‘certify : Ja ee 
ae “that the land: above | described hes. ‘been. appralaed, at the total s sum mentioned a et 
Se che ‘therein. fey Vite en es, rey ot axe top EUS aah nats 





Peer ce a Nee tee th Mes Oak ee re aes ae 7 + Register. : 

ae Tmamnonr OF noua) ee hy ae eee oF fa a ah eae 

- . County: of Comanche. au ‘s ee ee ee oe CRG ieee 
ekg are: » Personally appeared: before me’ “the: undersigned — — ——_, “the. ‘applicant. ‘named: | 
: ee ie in the foregoing application, who, after being first duly. Sw orn, ‘upon: ‘his. oath: states. oe e 
that he was on June 28, 1906, in possession of all the lands described i in- said applic ee 
ee cation. under a Y valid “unexpired, “uricanceled,” and. unforfeited lease ‘theretofore ees 
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approved by the Secretary ¢ of the ‘Titeriag: ‘and’ that, et. pat of tnid ainda’ ‘has iadiboati 
subleased | or. sublet i in any manner whatever: to. any other. person. without the proper = es 
consent of: the Indians interested ‘therein c or. without: the © approval 0 of the a Secretly“, . 


Subscribed and swom t6 before te a 008 


TERRITORY OF. CV RUENOME: ops 
County of. Comanche. , 3 ae, feat 

—, a of. - — " Post- Office, and SEES ot esc - PostOrice, after ‘being bys 
me. Airst, ae swom, each. | for: himself states that. he knows of his. own Pea 


pues cath ‘believe’ all the statements nade ey the said applicant in. p sOppOrt of me 
application are. rue. pee, Sane lg gs oe So eae epee eae a ea aes 


Cannas to Fat take t up pithoirt teaidence on mead: re one Caen be given be a oS 
oe ordinary meaning as recognized i in legal parlance: and | construction, and, : 80 Gone eee 
~ “strued, the act doesnot’ require. that; those alr eady. having legal. residence « on the ete ae 
“reservation, altho. temporarily absent’ for any: reason, maust return thereto. dn. 
order: to receive the benefits of its Provisions. les ee 


| Assistant Attorney General Ganiphell to the arctan we the Mei | 
| _ September ? ts 1906 | 





ete ‘Cader data of. Ti une: 1, 1906, E sendered ‘i an ‘opinion. “asad on the es 
0. Fequest of’ the Commissioner of: ‘Indian Affairs to be advised ‘ag. tos fe 
-. whether the wife of Robert Morrison, a Mississippi Chippewa Indian, ine, 
fis entitled to, hold an additional, allotm ent'on. the White Earth reser-9 9. 

: vation, Minnesota, under thé act. of Apri ik 28, 1904 (83 Stat., ; 589), Sy 

m3 ae ab the. same: firme e reside off the: reser rvation.” After rofen ring tore: 
- “pees Paarraticag In. “that: State, and the inter pretation lags at divers These a 
coe. bimes, by. the. Department: and: the: Indian. Office upon said lee islation, eres 
sas wellas to the'act of April 28, 1904, known as the ‘Stéenerson act, 
~ which, after authorizing | allotinents. to those. Chippewa: Indians ‘now 
/Salegally xe residing upon: the. White | Ear th reservation,’ ne and 0 ® those oe 
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diane who 3 may 1 remove to said 1 reser srvation, % further provided (inst ; poe 
- proviso)— en ae = oe Fig toe ssc 

- That where any; allotment of 1 thd one. hundged 7 ‘and: iiicty ¢ acres Wins tharbto: 2 woes 
ore been made, the allottee shall-be allowed to take an additional allotment,.which Pe 
. together with: the Jand. speedy allotted, shall not t exceed one hundred: and i dee 
_ acres, on oa Se ok nee eee ee a ee, ee 





- tho opinion \ was s beprebiod ee a eae a 

The: facts. of this éase are not ‘hetére me, , the: anatior : submitted | in. tie companies ae 
aon from. the Commissioner of. Indian. Affairg merely: being.‘ ‘relative to the-right. of. oe oo 
the wife:of Robert Morrison, a Mississippi’ Chippew: a, to hold her allotment on the: "Fre, 
- White. Earth reservation, under the Steenerson act, and at the same time reside abies Boe 
~ Detroit, ‘Minnesota, off the reservation. a9 As a conclusion of. law, however, may: ae 
“opinion: is, . from the legislation. involved, that the: ‘authority contained i in the act. of: os MSO 
1904 to “maké allotments is’ ‘restricted to those. Chippewa Indians. ‘who. were legally. a 
~ residing upon. the White Earth: reservation: at the date.of the. passage: -of the act, sand. oe 
- to those who. may. retnove. to and take. up: their residence on. said. reservation; and: 5 “ 
: that the same’ ‘rule is. equally applicable and: should prevail, with Fespect to those ea. 
"claiming the benefits of the first: proviso to. said act. ae fe Bee 

















OA ‘further communication from: the Gonmiissighox of ‘Indias Affaitg 0 : 
aad August: 14, 1906, has been referred to me ‘for opinion and con- 
“sideration | in connection’ with opinion of June 21, 1906.” In advising. oe 
~ the Indian agent at:-White Earth agency of ere opinion. of June 21,0000 
1906, the Indian ‘Office. directed him, by letter of J uly 3, 1906, = toe : 
_ inform Mrs. Morrison and all other Chippewa Indians that: ‘they: can® eed 
“not hold their. additional allotments under the so-called Steenerson Beh ee ee 
aithoat removing to and taking up their actual residence on the White. > — 
Earth reservation.” » He was falco: directed to report to the Indian’ i 
» Office the names and ‘addresses of all Indians having. allotments on 
"said reservation made under the act of April 28,1904, who declined 102 
remove to and take up their. actual: residence: thereon, witha view to. 
~ the. ‘cancelation of. their. allotments... ~The agent, acting. under’ these. ar es 
instructions, notified numerous allottees that they would be allowed 
sixty. days - to remove to and. take. up their residence. on: the reserva- 
tion. From letters written in the interest of some of: these allottees, ~~ 
which accompany. the communication of. the Commissioner. of: Indian ~~ ae 
- Affairs, it appears that. numerous persons. engaged +i in different voca- 
_ tions and occupying various positions are affected by the order of the 
“Indian. agent, including minor children attending” non- -reservation ~ ee 
~ schools, whose parents reside on the reservation, wives of employes at ~~. 

Indian agencies, pupils of Indian schools, and persons under Judicial ee 
| . restraint. The Commissioner recommends— > We ey ee eo Ow es 
_ that the ruling that all: members of this reservation must remove a ona ree ‘up thet a 7 5 S 
_-residence thereon to entitle them to take or hold an ‘allotment, be so modified : as: ‘to. ee ae 
pas from’ its operation all Indians | engaged in the: ‘public service, and the w ‘ives. een 
_ of such: employes, persons under judicial restraint, and those attending | mon-reserva- 
_ tion. schools, and that the office be authorized. to extend the time when such ruling. ee 7 
: would. become operative on all omer classes of} aia until Pept 1, 1907, at least 2 AB aS 
"affecting original a allottees. | | 2 3 ore os es | Pas ageek ane 
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> Bhie opinion in . question was s not intended to convey the meaning 
SS aad have the Scope imputed. to it: by the Indian Office.. “What Was 


- - understood: by residence as used i in the act was the or dinary. meaning : eo . 
| oe OF. the term recognized in Tegal parlance and construction. In this. 9. 
- "view, for instance, the place of residence of minot- children-is deter- © 
ie “mined by the ‘residence of their parents... Other familiar rules are, 9° 

especially under the land laws, that the residencé of. a person when oe 
a once established. is. not abandoned: by temporary absences, and that ~ 
residence and presence are. not convertible terms. These rules are 
_ particularly applicable to the cases under consideration, so: that. the. 8 

Ges . matter of the-residence of those parties becomes a mere question OL 


. ~ fact ‘to be determined by the circumstances surrounding each case, Beg 


Ae The: opinion of June 21, 1906; held that the act of April 98, 1904, 9) 20° 
: So restr icted allotments: ‘thereunder to- those who were legally residing ao ee 
Ce “upon the White Earth reservation at the date of the passage of the = 
ose ov aete and to those who may remove to and ‘take up their residence on = | — 
i aid. reservation; but there was no attempt to hold that. those already cer 
ge ~ having legal’ residence there, _although temporarily absent: for. any 0 ee 
oe reason, “must immediately return to the: reservation. .As to those who. | ss 
«must remove to and take up their residence on the reservation: under — > 
-. the terms of the act, I see no good reason why the time for doing | BO, & & oe. 


: may not: properly he extended. as recommended by the Commissioner _ : 


we og Indian Affairs. The instructions. issuing in this matter from the Tee 


aaa : Indian Office may be framed 'c or modified i in accordance with the views — as 
herein. expressed. | Se 


- Appr oved: - | 
* _ Tuos. Ryan, Acting Secretary. 


INDIAN ALLOTMENT—SECTION 6, “ACT OF. J uae 5; 1906.: 
. . : - - 


Orrnton. 


: oe In Geaing niictvents under section 6 of the Wee of. Jimne 5, 1908, all iectons pres . . o 
. sented at'a time when the same. could properly be received ee a party then, AM, ae ee 


being should be accepted, altho the party may die before the schedules are on, ste — 


- pleted’ or approved. | 


= : : tea Attorney: Badd Ca phen i. ae Seoretary of the oe ior, ee 


September 7, 1906... * iG J. G. ) - > a ob 


_ _Under date. of J uly. 5, 1906, T expressed to you my opinion ti n cor See 
tain questions pr Spounded by the Commissioner of Indian Affairs con= 


| cerning allotments authorized by section 6 of the act of June 5, 1906” 


pe (34 Stat. 52128), to. be made. to children born to members of the Comane 


oe a gag Kiowa or. Apache tribes. of Indians. . Question number ed 4, , which el 


- 580—vor 35-06 M——10 
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read: “Should allofmients is wide 46 shila: Mice o on ne une b, 1906, - 


3 ‘but. who. may die before. allotments. are. made. under the act of hate os 


nee coe : date?” was answered in the negative, the opinion being | expr essed. ried oy 
po Se _allotments should only” be made to those children who are in being So rs 
the time the schedules ; are made’ up,’ and. ‘‘at the time the allebiient ors 


a work. j 1s done,” : The Indian agent in charge of the Kiowa agency, Te. 


ue - | ferring to said opinion in a letter dated. August: 6, 1906, ee aarest to a = . : 
- : Commissioner of Indian: Affairs, , states: a : Se gosta 


There are several instances where ‘selections of ine face been per by the ae - ee “ 


a ae of certain. children who were alive on J une 5, 1908. ‘These selections were noted go 


~ on the temporary schedule. referred to in agency letter of Junie 25,. 1906. Subsequent a 
to June 5, 1906, and prior to the date the allotting crews. reached the land selected | 


: _for allotment, some of these children, have aed ~ Are they, entitled to allotments oe 


ean under the act of June 5, 1906?” 


| “The Commissioner of Indian: Affairs, in a n letter dated August 1 16, 2 
| 1906, which has been refer red to me for. ‘opinion, says: 


In question 4, above. quoted, the word ¢ ‘allotments’ ‘in the second line feseoe 
| should be. construed to mean selections, for unless this is trive, no schedule of selec- 
ra tions: cay be approved, because some of the selectors, whose names are. included on 

a given schedule, always die before this occurs, and hence if. only those alive when — 

the schedule i is approved are entitled, it would always be. impossible to determine. 
. the allotted and those not. .The practice has. been. uniform heretofore, and that is, 
all who select or have selections made for them within the time the right attaches 
and die before’such selection is scheduled or ‘Sppreved, are included among those 
allotted, and patents issue in their names. - . 7 


The language of the agent where he ee - hetee are. several ee - 


“where selections of land have been made by the parents of certain chil- 


-. dren-who were alive on June 5, 1906,” is clearly susceptible of differ- ; 
ent interpretations. ‘It might refer to children who were alive on 
June 5, 1906, and for whom ‘selections were made prior to their a 


7 death, attic the: death i in fact occur red. before the allotment work. was: . 


| done. Or it might refer to selections for children who were alive on 


. June 5, 1906, but who died before. selections had been made by them _ 
or in: their behalf. The. latter is contrary, to the rule against selec- 
- tions being made for any persons except those in being at the time of | 
selection. It may be stated generally that all selections: presented at, . 


7 : a time when. the same could properly be received fora par ty then in ane . 
- being should be accepted, altho the party may die before the sched- 9 ~ 


sa ules are completed or appr oved. [See Willie Dole, 30 L. D., 582,536. ]>. 2 "oh 
-- It was not intendéd to hold, nor is the opinion in question to' the effect: a | 
a3 that: the children referred to in section 6 of the. act of June Be 1906, a 


- - must, as a condition precedent, be alive or in being at the time. the a | 


| allotment selections properly made i in their behalf are approved. 


- Approved: | : : 
_ THOS, Ryay, » Acting Secretary. 
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ig 2 a “DESERT-LAND  ENTRY—CONTEST—ANNUAL PROOF—EVIDENCE. 


* MoKuann’ Or _ Warine. ‘ET. AL. 


Ee ak ‘case. of. ‘a ” contest: sspasiets a iésoreiaad entry, the sanuelt ipo offeréad 1 by the ais WN 


. . claimant, and forming. a part of the records of the land department, altho not.) 
put in evidence’ at the hearing on the contest, may, where the truth of any of 

.. . 1. the statements ‘made in’ said: proof is the main question in issue, be properly 
judicially noticed with a view to determining: the trath: or falsity of subsequent ak 

ee ! statements made by the same witnesses Sale, the same’ facts. | | 


. : : : e Ahinig Seortary Ryan to the Comanissioner oft ae General Land Offee, ‘ a : | 
oo (RL)! September 10, 1906. é Oi Pye 


e Bruise Waring t ide: eee to the eres fron your. . ffi : 


= 2 dciaton of November 24, 1905, reversing the action of the local officers _ oe 


te - and holding for cancelation his: desert-land_ entry, made February 19, 
1901, for the NW. 4, W. 4,SW. £, NE. 4, SW. 4, Sec. 10, T. 13 N., 


- = Re bya E.; W.M., N aeth: ‘Yakima land district, Washingtan; upon con- : . = 


: ooo) - test initiated: against said entry by. J ohn-R. McKeand. te ae 
Contest was based upon allegations that the third. year proof offered rk 


oe by Waring was. fraudulent for the reason that. he had. not: made, the ae 


Se | : : /Fequir ed. annual expenditure for that year. ee 
Robert. E. Turney filed a. subsequent. affidavit ot. contest, ieee, ne 


7 oe that Waring had. coritracted to: convey a. portion of the lang entered to ; Joe 
. third: parties, which action was asserted to be. fraudulent and contrary foe & 
to the provisions’ of: the desert-land law. At the hearing. the local ~~ 
_-. officers dismissed the contest of Tur ney and denied his application to = 


: intervene, : for the reason, that he had no interest: in the land and that” . 


his said affidavit failed to state a‘cause of action. ‘This. action of the ae Be a 
~~ local officers was: affirmed. by your office, and as no appeal. has been es 
taken by Turney from: your said decision the same has ‘become final as: is 
ea to. him.: ‘The. dismissal of his contest for the: reason stated. and upon _ ce = 
ee the authority relied upon by: ‘your. office ( Wheaton wv: Wallace, 24. D., = - a 
— - 100). is noticed by the Department:.at this time for: the reason. that oo 
, ‘i ~-gince said decision: was rendered the. authority cited bas been. ‘vir tually. oe : ; 
overruled by departmental. decision rendered in the case of Herber ee 
.C: Oakley (84 L. D. , 883), in so far as ‘executory contracts to convey. 
oe desert land is Goncerned: For the reasons stated. in- said decision the - oa 
| -. Department: will not admit the validity of such contracts, and proof of 
~. their execution will,:in the absence of sufficient: showing that they. 
were innocently, made by reason of the former construction of the law = | 
“Sand have since been revoked, afford ari for the cancelation of such ae 


7 entries. 


~The. iecinion fava ccs dnl as: to ‘Turney, the Department tas a Ps, - 
| only. to consider the case made upon the contest of McKeand:. The ~_ 


as - testimony offered at a. hearing s shows that the > only expenditure of . ae a 
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is a daimant. (looking to 9 the. résléqantion oe the penne since ‘the. ante of. Siw a 


| — was] made i in dr illing an artesian well on the premises, which had been - 
_<. sunk toa depth of about 400 feet and from which no water had. been, 


fe opts obtained. : ~The only question presented is the. value of the work. 


ne ~The only, witness who testified on behalf of claimant had been employed | ae 


ea by him to assist in ‘this work and stated that the. usual price for 


drilling wells of. this character was one dollar per foot, but ‘thats fe? 


oe “by reason of the conditions surrounding the drilling. of this particular 


ooo well, he estimated the cost. thereof at-about four dollars per foot dee 
this estimate be correct, the contest must fail. The witnesses for-con- 
nee - testant, he being one of them, assert that the value of all the work ~~ 
performed on. the premises would not exceed $500 and that claimant 
had expended nothing in the. way of permanent improvements: during ame 


7 | the year next preceding the: SuUmisSion of the: es alleen to ve eg 
_ fraudulent. | * 
An examination of the proot sabinictad discloses that this jee aiat We 


| was one of the witnesses who corrobor ated claimant’s statements made 
_in connection with the submission of his. second-year proof, and that. | 
he, contestant, then testified under. oath. that claimant had expended | 


- $1,000 in the drilling of the well in question. The annual proofs 
| offered by the claimant were not’ put in evidence at the hearing, but . | 


they are proper ly a part of the records of the Department, and when ~ 
- the. truth of any of the statements made in said proof is the main ques- 
tion in issue, ‘they may properly be judicially noticed for the purpose ~ 


of ascertaining, if possible, the truth of subsequent: statements- made ek 


by the same witnesses concerning the’ same facts. | (Ward’s Heirs v.. 


~_ Suaborraque, 22 .L. D., 229.) Such a comparison of the’ testiniony Of. & | 


contestant at. the learine with his prior testimony on annual proof 


‘serves to. entir ely. discredit him as a witness. - It ‘is impossible. ‘that: - 


both statements are true, ‘yet’ ‘both 1 were delivered under oath. If there 


oe could be any presumption as to the truth of either, that. presumption 
- would favor the earlier declaration, as the. one having been made when. 


-.. the witness had no interest involved. Such statement was to the effect a. 
ee ee the claimant had fully complied with the law in the matter Of 5.8 
d ee : ‘expenditure. made for per manent i improvements. looking” to ar eclarha.. ae 
. | tion of the land, and the amount testified to at. that time. by this con. 
al oe testant was. sufficient. to cover. the expenditure: required. for the ‘full Pee! 
a ae . : thr ee years. thn any event, the. Department i 1s unwilling to accept: his | ; : oe : 
a ~ later contr ary statement, as. ‘sufficient to warrant.a cancelation of ‘the oak 


“entry under consideration, and as without his testimony thereis not 


sufficient evidence to warrant such action, the contest’ willbe dismissed. | 


. .: “The lifetime of the entry in question has. now expired and if: ‘claim- a Mie 
ant has not already. done so he should be called upon to submit his ; 


ee . final ee at which time the local. officers should: be directed to care- : . : 


¢ 
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ve aes inquire Sate all the. matters oureatad? éhenovwith: swith a, View: wito oe 
“. cascertaining -all the facts: necessary to fully. satisfy. themselves oe ae 


| a _ polaimant, has met all the requirements. of the law. | 
ee , For the reasons: s stated your said decision i is s hereby reversed. 


eee ee - Dioonse or Downe % Bena Towssire. 


“Motion: for review. of deparmnetital: deo son of. Jane: 26, - 1906, Be Pe 


a ut D. , 108, denied diy. Henny, z Béorotary Ryan, Leanapia 10, 1906. : a foe: 


en i 


“RAILROAD: GRANT-SALINE - LANDS—ACT or JULY. ar, ise. a ce, ee 


x i ane more evaluable for saline a deioaits cha for “iigricaltaval p purposes, or rihat eaheas: . : a . os 


. valuable deposits of salines that will justify éxpenditures for their éxtraction, ~~ eee 
are “mineral lands’? within. the meaning of. that term as-used ‘in: the exception oe . 
from the grant: to. the: Southern Pacific Railroad ieee: made be the. act fo ae 


a uly § 27, 1866. 


Ge Seretary yen t to 6 the Onna: oo the ¢ Genera Lond: some a 
Se i L. C. ye _ September if, 1906. re 2@. N. B. ie a 


~ April 10, 1903, ‘the douthorn Pacific Railr oad. Gotipaiy fled. te list, : a 


eae acing, with other lands. within the primary limits. of its grant ce oe 
ae | under the'act-of J uly: 97, 1866 (14 Stat. , 292), section. 23, Tr 9 N., sR. a 10, ae ee 


eran 7 ‘S$. B.M:, ‘Los Angeles, California; ee 
ae “May. 6, 1903, your office prepared feel ist ‘No. “97, pie eee 


oo 8S geoordaned: with departmental. instructions of J uly 9, 1894 (19 rT D., ‘ i 2 ‘ : 
ee sal )e embracing, - with. other lands, the S: $. of said. section 23,. ad a 2 Z 
eee directed. the local: office. to publish and post notice: of. the listing of the 2: 


ee “game: by the. railroad. company. Publication. and ‘posting was. had: : 


= ; accordingly, and. during: the period thereof, and on J uly 11,. 1908, 


- Alexander Elliott™ et ale filed a protest, in. which it was. alleged, rs 


amongst other things, i in. effect, that: the said tract is ‘overed. by placer’ Coe tae 28 
mining: locations owned by. the ‘pr otestants, and that it is chiefly walus 7°. f+ 
~ able for its deposits of mineral, consisting of: large bodies of chloride. =. .7) 
ros OF, sodium. and pniphate, of sodium, and ‘that, it contains Springs of salt ae 


ae water 


ae -_ section, cover ed. by: the Buckhorn. arid. Elliott ‘plasae claim. - co ee 
ae “January yelits 1905, the local offiéers: found the land involved: to. he 
more v7 valaable for its saline deposits.» than for Agricultura al _Darposes, oe 








a “A hearing on the: ‘protest was hal: May: 12, 1904, ak Eahich the ee » 
tes appeared and submitted evidence. - At. the hearing the protestants ee 
ee - withdrew. their protest as to all except the SW. 4 of the: Sw. 2 of ae 


— 150° DECISIONS RELATING. TO: THE PUBLIC LANDS. 


and: recommendad that said supplemental list. be canéeled to the extant oe 


— a thereof. “Upon appeal, your office, by decision of June 30, 1905, cote 
affirmed the finding of the local officers, and held the supplemental list a 


2 ~~ a | for cancelation to that extent. 


~The railroad « company ‘has: appeled to the eDepartnent 


. The grant to the Southern Pacitic Railroad Company is of | ce every 


os eo alternate. section of public land, not mineral,” within certain. ‘pre- — Liye 
-.- seribed limits, and with stated provision for indemnity for. losses tne 


De | : - place limits. | ~The grant also contains several Browse: amongst which = | 
ek the. following: = | oe care ee 


‘Provided further, That, all mineral Jands be aad the. dome are: Thereby: exeuded re es 


- E : ey from the operations of this act, and in lieu thereof a like quantity of unoccupied and: o ; a 
ae _unappropriated agricultural Jands, in odd-numbered sections, nearest: to the line: oe Me eae 


o . said road, and within twenty miles thereof, may be selected as above described. . oe 
Se ~ And- - provided further, That. the word “cnineral, : ‘when. it occurs ‘in this act, bshall : 
ue not be held to include i iron, or. coal. cas Bee Be eke pie = ee 
Nee ates Iti is contended by. the: appellant. company ‘that ‘your omnes er rod din oe 
are - holding that land. containing salines is excepted from its grant. Sr eae 
To support.this contention ‘it is arguéd by counsel that. there ; is no: i 


eo * reservation to the State of: California. of saline Jands. in® the. act Of 
September 9, 1850 (9. Stat., , 452), by which the -State was. admitted — pe 
into: the. ‘Union, nor: in any subsequent. act~ respecting the public a 
eg domain i in. that. State, and that Congress has never declared salines to 
be mineral; therefore, :that: lands “OF the United States” containing 


oa salines in the: State of California; and lying within the. limits: of the fo 


cae ‘grant. by. the act.of July 27,1866, passed:to the: company. It. is fur =. — 
oo ther argued that at the time the grant was made to the - company, the Se : 
act of July 26, 1866. (14 Stat., 251), declared what lands upon the. 
a ' public domain must contain to be free and open to’ exploration: and: ce 
_- o¢eupation as mineral lands, and that only lands containing the. min- oe. : 


— me erals. named.-in the act are excepted from the grant. ee ase, ih 
CA sufficient. answer to the-first part. of the argument. is found: in. aes a 


a. ease of the Territory of ON ew. Mexico (31 L. ae 382, 890), wherein it feo ao 


© pana that 


“The uniform Daley. of the oer since. ihe nanparicn of ‘the: ‘public: ional ay ? = = 











on oer pyatert: has been to regerve lands containing valuable. deposits of mineral,.of any... 
ae ; ~ kind. or nature,. from. grants. for the benefit of schools, to.aid in the construction ‘of: eS oa. 
eee railroads, or for other public purposes, whether expressly excluded from. such granta (02 0.03" 
“. or not; and until-the passage of the act of January 31, 1901 (31 Stat., 745), whereby ee 
Hoc e2 all unoccupied lands of the United: States. containing salt: springs, or ‘deposits Of-palt. uc 
eee ine any form, and chiefly valuable therefor, were declared to be subject to: location: a 
ase? and: purchase | under'the provisions of laws relating: to placer. mining claims, the poli¢y, 02S 
2? “of the: government: was.to reserve saline. lands: from disposition. under. any of thes %0o00" 
oe public land Jaws, whether relating tothe disposal : of agricultural lands’ or relating to ee 
Pet the: location | and purchase of mineral lands, excepting as provided by the. act. of Ses 
sos January 12, 1877.(19 Stat., 221), the provisions’ of which are not material here. 90s 
he (Bee, Morton v. foie? 21 Wall., 660; Salt Bluff Placer, The D., 549; ‘Southwestern Be oe 








a mining districts.” Sections 2, 3 and 4 of the act. ‘provided how any’ 


i Be actos seer BO: TR ‘PURLIO paNps, 1610 


The. ‘Depat tient is. unable to. admit the poanduces ‘of. ine: eed uss ee 


| 7 er of the argument. The act.of July 26, 1866, provided by itsséo- 
tion 1, amongst other. things, that “the mineral lands of the public. 
= ~ domain are free: and open to exploration: and ogeupation” # by qualified . ar ; . . 
“persons, “subject to such regulations as may be: pr escribed by. bn 
and subject also’ to the. loeal customs or rules of miners: in- the. several er 


S 
person or easociation of persons who claimed | a vein or lode of: quartz, : 
or other rock in place, bearing gold, silver, cinnabar, oF copper, could 


pr oceed. to. make entry. for such. vein or lode, and secure patent there-_ 7 
for, and. provision | is also made respecting the. size: of the claim that... is 
es might be so: entered. and. patented. There» was no. attempt: to define - 
~*s miner al lands i in. the act. - Provision was: ther eln ‘made for entry and — 


patent of! certain vein or lode claims, leaving to‘ ‘regulations. as may. “ | ; - as 
be prescribed by-law ” the exploration and pocupation Oe other aa © 


; ands: of the publicdomain. ©. 0s oe 
es contention that an ‘exception of . mineral danas 9 os oma, ailnoad ee 


- grant meant. only lands’ containing. the metallic. minerals, and: based a 
-.-wpon’ substantially the same theory. as-is advanced in ne Case, Was 20S 
“-.. - considered by the. Department: in the case of the Pacific. Coast. Marble © se 
oe Company. ». Northern Pacific R. R. Co: é al. (25° hs Des , 288). : “The: 0005 0 
‘ao grant, to, the railroad company was. made’ by the act of. J uly. 2,1864. 05 2. oo 
no (AB, Stat., 365), two years prior to’ the -passage . of the’ original. lode? Se. 


pining: law, and contains the same provisions ‘respecting the exception = 


| y Btate 


| : : > xe mineral’ eae ‘from the’ operation of the grant. as. are contained in| ae 
- the.act here under consideration. After a thoro and an exhaustive 
~~ consideration. of, the subject thie Department adhered. to the rule— Be han 


That whatever i is. recognized as. mineral. by the standard authorities on the subject, ae 


= | whether of. metallic or other substances, when the same Is: found in the public lands 2 = - 3 : : 
in quantity and quality sufficient to render the land more valuable on account thereof. © 
>. than for agricultural pape: should be treated a as one within. the} Dare. of: the a 


“ ipining laws. ee ge ee 
"And it was s fur ther ried 2 oe et a 


That lands: containing valuable minéral deposits, heer of he: mslalliferoiss or re 
ie fossiliferous class, of such. quantity and quality to Tender them. subject. to entry under | 


the mining laws—th at is, when they. are nore valuable on account of such mineral ‘ | 
7 deposits than’ for agricultural purposes—are. ‘mineral lands’? within the meaning | of aoe 
that term: as used 4 in the oo from the © grants: to ) the railroad company and the a 


oe 526), wherein the act of J uly-2, 1864, was under consideration. | oe 
.. It is not, and cannot: successfully be; disputed that salines are reo ee 
| “anized: ag Tinker by the standard authorities on the subject; “and if the - 


= o land 3 in “controversy is more’ > valuable for its saline. deposits 1 ‘than eon ee 


eases To ‘the: ‘same effect: is ihe Hecision of ne Suipseis. Goure of. tie - a 
Dnited: States. in ‘Northern Pacific. Railway Vs. ‘Soderberg: (188 U. 5, " re - 


ee” B69. a _ DEGISIONS RELATING To TH PUBLIC: LANDS. 


Pi sgd : - agricultur: aly ‘purposes, or Sif it eontaing valuable deposits of patie that a : | 
will justify, expenditures for their extraction, tb comes cleanly within ie 


ae ue the principle and rulings of the. case. ‘cited: 2 a 
Tb: iss however, further: contended by. the ‘appellant company that nee 


a offiée erred in finding and ‘holding that the saline character ‘of of ie 


o. a the land. had been established byt the evidence.. 2 | oO 
of Phe. evidence has been car efully, examined, and it is 5 stated -fally and ee: 
- with substantial: accuracy in your office. decision. and- need. not. ‘be re- 


| — stated here. It is shown that the land contains. valuable deposits ‘ot. aS - 
__.salines, consisting of common salt, sulphate of soda and. carbonate Of eo as 


soda; and that a person of ordinary prudence would be justified i in the oe 


‘ = further expenditure of ‘his labor and. means,“ W with a reasonable pros. — aS 
ed pect. of success in developing ¢ ai valuable : mine thereon. (Castle ve Wom- To. 


ole 19'L. B:, , 455). ‘The evidence also. shows that the Jand has. little Ee 
aoe value for. agricultural purposes.. Tt must. therefore. be held that it. : 
is mineral» in character cue not. subject. to: ‘selection: byt the railrosd ae 


| company. ; 
“No other eco cated: - the appeal, or. r saggested § in “the. argu 
3 “ment of counsel, need: be. considered. | <s ome var ae 
~The decision. of your: office j is afin med. 
| Suomt We Bownay., * : 4 Bae a | 


Motion : for review. ‘of: orartmontals ‘décision. “of Fi une 13, 1906, 


) 35 Li. De 70, denied. Dy y Acting ets iene ee u, 1906. i a - 


"REPAY MENT—DESERT- LAND ENTRY—COMPACTNESS. 


Z © ‘Moreny’s AprNistRaT0R ET aD: 


ae | Its an ante on its nice shows no depariars. from any estan hones or eae ediont ete 


of compactness, itis not 2 a case e for antec, her cle of the facts: ciclo by. BE e es 


the records. 


* = desert-land: entry consisting of tote forty- acre dicks ina row, » eottapdaus: ey by 2 ‘. i ae 


ae . the] joining of the ends thereof, is not such a departure from. a reasonable require-. me if oe 
a : ment of compactness as to render the entry. qnaper tle of f_ oontivmation, and gare 


neeen on that ona y will not be allowed. 


) oe - ao Seoretary By to the Conmaetone ve the General Lani i : : 
ae LY.  Offee, September 11, 1906. AGIEG YE Bos 


“The Tigpactinent is in ‘receipt. of the letter, Oty your. r office of J uly 18, es ] 


oe 998, retransmitting. the Yepayment cases of J. C. Murphy’ S adminis- — he 
trator, “Mary McCaffery, Daniel. H. Rowe, Charles: N. Rose, Daniels es 


| an oe | e Garri igon, 3 and J ohn i. ‘Dunlap. ‘The entries | in all of said cases were. 


"DECISIONS: ‘RELATING 0 THE ‘PUBLIC “LANDS. To BB 


Cs. “tnd. made ‘the. desert: fend: fe ca the: applications 7 ‘repayment. creas 
 -» under the act. of a une 16, 1880. (2k Stat., : 987), are on the ground that. 
oe said entries. were : erroneously allowed and- could: not be. confir med eae 
— within. the purview of.said act’ because the several tracts of land were | ae 
82 not in: compact form, as. required by: the -desert- land law. "Phe cases 22.25 
“were recommended for repayment. by-your. office, it being stated. that eed 
: the want. of. compactness. was not. excusable. on account. of. the. topog- Pee 
aor raphy‘ or. prior entries of adjoining 1 lands. . The applications i in the first - 
Pee three cases ‘named were returned to your ‘office | fora “statement. of. the 


+ eause of cancelation of: the entries—which: your. office ‘now states ‘was a 
because of failure. of: the. entrymen to- make. proof and payment. ag. @ - 
- vequired by law—the next two applications were disallowed under the — ~ 
~~ decision in. the: ‘ease of Paris Gibson. (83-LeD., 437), and the. last-named. .. 


cree application was returned for consideration: under: said: decision: 


Your. office states that. all of these entries ‘ “consisted. of four fore oe : 


~ aere tracts. contig’ uous-only: by, the joining ‘of. the ends thereof, OF IN 
ed ~ other words, a: tract: of land one mile in length and one-quart ter ‘at 2 
oe - qoile in. width. a” _ The application. of. the. Jatter mode. of determining . eg 
whether or not. an entry is.in compact | ‘form: appears. ‘to overlook or 
disregard the fact that such mode of. determination was eliminated — ae 
- from, the: desert. land regulations. as early as. the case of ‘Francis: VS 
a. ~. Bishop (5. TE: Dy, , 429),. which was. fully: referred to and discussedin ..- i 
= ep the. Paris Gibson. case. The reason given for such elimination was— Ma 


“The residue of. the regulation is in my judement ample. for the protection of. the * se 


- : -. “government and for the proper administration of the law by your office and’ the ae 
- Department;. ‘and it ‘properly leaves to the land departinent « some discretion 1 in Lae ree ee 
eae ae mining what i is and what i is not a compliance: with the law. | pe gs 


“Attention 3 is: also called. by: your office to the fact ee "Soayinent ke 


 epltatne” were ‘allowed: by the Department i in’ ‘April and May, 1906 on a 
ae upon | entries of exactly the. same form: as. those: here i in “qliestion; pee Paks 


Bhs office has. for eel years, and i ceniaiiil © ever since ethiad igsuance 5 of: fie « circu- : 
lari in re. compactness. (see 81. L.. D., 441), held: desert-land ‘entries of- the. form of., 
those herein. under. consideration. to he prima: facie non- -compact; and‘has. invariably 
required. the showing specified in said circular, and upon. default. thereof, has can-~ 


e * celed such entries;: and. such practice is now in full force i in this office. 


If it be: true. that applications: like. the present ones. bays ae oa 


2 ily. been. allowéd, the fact was due solely. and pr imarily. to the fail- : - aoe 
a“ : ure of: your office and the. Department. to. give pr oper force and effect feeds, 
tO. the decision’ in the Gibson, case; ‘which, in. construing: the regula- me 


tions, departmental decisions and. pra actice, theld anon other things 2 as s oa . 


es a applicable. to the facts of said cases 


Where: the face of ‘the: entry shows’ no. gross ‘or + abaslite: departure: ton any ee fet ane 


ee : S “pombe degree of compactness it is not: a case. for ‘Tepayment,. and: this. regardless of ah Be 
oe facts disclosed aby. the records. a ee Sr ea ee ae 








tae “A An fapplication for right ol way ‘for a reservoir site. andet setae 18 to 21 of the act Pe, ee 
of March 3,. 1891) by.a company ‘formed for. the purpose of irrigation,’? maybe “9. 7 

oe approved. under-the provisions of: said sections and section 2-of theact of May >. a 
-_... 11, 1898, notwithstanding the articles of incorporation of thé’company may per- 
ie “anit it to also engage in the business of furnishing and using the water. ‘‘for pux-- 
- poses. ofa ‘public nature, and. for the purposes of water: transportation, domestic. - < a ae 

ae Tage es development of power, as jeubeldiany to the main purpose. of a ee eee gee a 





o oy eee - DECISIONS RELATING, ‘TO THE | PUBLIC, LANDS,. 


re “And if. i is now the’ practice of your office to held desert: land. entries ee 
Porte of the form of those here in question.to be non-compact, itis in utter 
ray disregard of the plain:deductions that ought tobe made from the Gib- 
“0. Sot ease, which was considered at great length J for the express purpose — oe 
Ss OL showing. that it is clearly within the province of your office to. exer- oe 
. eise some discretion in determining ‘what is and what is nota com-°.. ~ 
os ~ pliance with law” i in: these matters. ~The application: for. ‘repayment , 
ae in the Gibson case Was, denied by your office and for the reason: that 
= “AL diagram of the petitioner’ s claim. shows :that it was in the. form of. a parallelo- a ee ee 
ts gram, with the exception of one subdivision of 40.acres, and that it was. supe ee 
a compact to meet the requirements. of the: law: (5. L. “D.; 429; 31, L. D., y 441). eee wee 
oa ~The. contention made i in behalf of. repayment i in that. case was that as Sao 
oS _ desert- land entry must if possible be made in square.form; that an © 
entry showing on its face-a departure from -such form is prime facie i 
~~ non-compact: and therefore invalid: unless it is disclosed that. it could: 02. 
~.. not have. been made in other. form:on account of the topography. Or: ee 
“aes prior appropriation of adjacent lands. . This is the position which four ac 
| office now: appears to virtually assume, altho. it clearly. recognizéd a 
ee > different rule in the case-of Paris. Gibson. To what further cases y our on 
cool 3! Office. may. have ‘extended thé same recognition it is unnecessary oo lee 
>. determine: here. The above conclusion is inevitable, fr.in.case of 9 
_... four forties in a row the. removal of .one: forty would not make the = 
entry more compact in any sensé; so that in the view now éxprest by | ae 
: 20 yor office the entrymen in question ought to have. been. required. too sa 
~:~ adjust their entries to the form of an absolute. square, or their entries 0. 
ee ought t to. have been disallowed. :The Depar tment has found that there... ~ , . 
jg no reason or support. ‘for such a tule, and that. the. degert- Jand law EEE 
2. -eontains ho such « requirement. ‘The déniat of the various ‘applications pee 
“now retransmitted, on the: principle. announced in.the Gibson ¢ase,. 9 
namely, that there was no departure from a reasonable. degree of come" 
- > pactness in case of these éntries, was therefore poe and will Bere 
oe po to. AU of said seer wat stand denied. oe 


ae co 


ae “RIGHT OF WAY—RESERVOIR SITE-SECTIONS 18 TO 21, ACT oF MARCH 18, By eg 


1891, -AND SECTION 2 2, es OF MAY. oa A898. 


- SumRRA Drrox AND. » Waren Company, 
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ee “This is: he ‘appeal’ ot the Sier ra. Ditch and Water. On from 
ete office decisions of ‘April: 17, 1905, and May 81, 1905,. denying. He 
ae “application under the act of March. 3; 1891. (26 Stat., , 1095), for tight oe 
of way for. the: Emigrant. Lake’ reservoir-site in. TaN, ec Oe 
. Stanislaus’. forest. reserve, Tuolumne: county, | California. ~The. said eos 
- . application: presented. at the local ‘land ‘office. February we 1905, was ~ Coa 
duly forwarded to’: your office, and on the 17th day of. April, 1908; thes 2 
.- map.and field notes were returned: for correction in certain particulars. Ae 
Before the. papers: were returned to. your: office the Director of the 
Geological: Survey submitted” a report recommending. that the com-. fee 
\- pany’s application be ‘rejected. because of: claimed: interference with a be al 
ee contemplated project of the Reclamation Service. 7 3 pee ee 
~~ The company made. all. corrections ‘required by: -your ‘office, eieapt:” ne 
re (1st) that the map. be. amended | so as to: make. it-an application. under ie ee 
o the-act. of. Congress. approved. February” “15, ‘1901 (31 Stat. “T90)3. 2 : 
— instead | ofan application | under the act of. March 83, 1891, supra, and. 


ae . ‘Aang Sartor yon to the Cone of t the General Eand 1 Office, : vo £ a 
: — (Fe L. C. de | _ September, 1, 1906. a — “G B. G. ). a ee 


“ (2nd) the: direction that: the map. should. be: so. amended as to show the . - 


that: under the circumstances of this. case it was: error to. requite an 


we amendment. of the map to show the lines of: subdivi ision of the town- 
ship: in which said reservoir site. is: located; ‘and: (8). that: the right of atc 


“-. lines of the subdivisions of the township within which the said reser eae 

RTE 205) ‘site is. located according to the: public: surveys. ee 

ta _ It is urged: upon. the: appeal, ‘in substance: and effect; we that ‘the Se 

Pe application i is a: proper. one under the act of “March: 8, 1891, especially EE. Ss 
 inview of. the provisions: of the act of May 11,1898 (30 Stat.. , 404); Qe 


‘thie: company. to. an approval of its map of. Tecation, of. this’ reservoir - : 


<2. site. should not. ‘be: denied because of the: -etpposilions: claim of the 
a 4 _ Reclamation Service. . me ae 

."s . Sections 18 to. 21. of ther age of: Mareh 3; 1891, ‘grat! oS any cane ee 
eae oe ditch-company ‘* formed for the. purpose | ‘of irrigation” a right of. oe 
ie way. thru the public lands: and reservations of the United States,and 
such right of way may embrace a reservoir site. The application of = 
_. the. Sierra. Ditch and. Water Company shows that. it isa corporation — eee 
“organized under: the: laws of the State of California to’ engage in “‘the. "> 
~~ business: of: acquiring, using, ‘selling, renting, distributing and. othér- es 
wise. ‘disposing of water for the main ‘purpose of irrigation, for pur-. ee 
poses of a public. natur e,, and for the purposes of. water tr ansportation, eee 
ee -.. domestic, - use and. ‘developnient of. pone as | Subsidiary. to. the: Maan 
purpose of irrigation.” | a wo a! 
eat Your: office erred: in: holding. that this apilieation, af otherwivé pega ee 
oes lar; ‘is not a proper application under the act of March 83,1891. This 9. 
ease might b have been x Aree with force and: submitted with confidence — a 





ee Beat “ oon fs 


sa ee P ot . aso i ee 
- te 
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os upon the: provisions: of! said: act’ standing alone.- a company ae 


ae for. the ¢ ‘main: purpose. of irrigation,” as” was, the Sierra: Ditch and id Fie! 

: Water Company, i is: surely ‘formed. for the purpose. of. irrigation” ae 

_ "within the meaning of: section 20. of: said ‘act, notwithstanding. its. 
.. articles.of incorporation may permit it to engage in other business as)” 
aca Pees subsidiary ther eto; but.aside from. this,. section. Qof the act. of May 11s: a 
~ -{898, supra, provides that rights of ‘way theretofore or ‘thereafter ; 
| 7 - granted under. the : act: of. Mar ch 3, “1891, aS ‘may. be. used’ ‘for. ‘purposes 
“. of water transportation, for: domestic purposes. or forthe development yo 


ee of power, as subsidiary to the main purpose of ir rigation.” . on 
: It is not. perceived’ how it can be well. said that < a company whigh oe 


es may own these rights of way for the. purpose mentioned i in the act. of 0: 
$898 may not declare its intention ‘to so use them and make such'dec- » 
_... Jaration’ a part of its application. » ‘Indeed for a. company to disclose « ce 
-. its whole pur pose as the basis for its application goes.t far to. establish fe 


ce. ee the good - faith of: the company.” er eee 
ee. he. Opinion of Assistant Attomey-General Van Devanter (8 ee D., ee 


mercy is not at variance. with this view. Sine that. opinion. it was. ‘held. ee 
oe a tbat the Secr etary of the Inter ior. has” no authority: under. the acts Oo 
a March. 35 1891, ‘and. ‘May 11, 1898, to grant ‘the. right to’ establish’ a ae 
reservoir or construct a. ditch for mining or domesti¢ purposes within 
an any. forest - reserve in the State: of California. The question’ of-grant: 322% 
ing a tight. of © way. ‘under those. acts for the. purposes . of. irrigation, eae 
4. with the right to use the way. granted | for other ‘subsidiary ‘purposes, See 
ia vas, not involved in ‘the ae there aemeucs ands was not decided Ne 


pegs © oe or even considered. | es 
- Upon'the second ‘gmestion it appears ‘Brom: your iid: office sedeatsibi pe 


oes ge April L;. 1905, ‘thatthe: township | in. which the. Emigrant Lake - a 
oe _. Feservoit site is. located has. been’ sur rveyed, and: ‘the | requir ement. that. ae 
-. applicant amend its map to show the lines of subdivisions-of this. - 
oo township | is based upon paragraph: 10: of: the regulations of J une D6 


a . 1902, concerning right < of 1 vey for canals, ditches and reservoir 'S, whieh — _ = 
oe paragraph i is'as follows: CG pa: Bee oe 


eit subdivisions of the public surveys a peprecdicd 5 on ihe. map } ‘should ne e: ‘their: <2 | 


eee entire ‘boundaries draivn, and on-all lands affected by the right of: ey ‘the smallest: 8 


ea = Tegal subdivisions: (40- -acTe. tracts and lots). noust be shown (Br LD 510). 


_ Responding. to this. requirement the ¢ conipany. has: filed the aitidavits <2 


He | Ee ot a civil engineer ‘to. the effect. that there : are no’ mionuments: upon. the 20. 
co: ground 3 in the vicinity of the said reservoir: site by. means: ‘of whichthe 


a ~ “Jocation. of the. lines of the: public : surveys of the township j in question 
ole tna be: definitely ascer ‘tained. This being: true, it is ‘believed | that to. 
es "require 1 the company. ‘to: comply. with’ the pr ‘ovisions. ‘of. paragraph: 10.2 

Sa. oe would impose an unnecessary. har -dships, as it. would: ‘pr ‘obably. necessi- © 


; ee tes a resurvey. of ‘at least a ‘portion of. the township. to re. establish 
ee these coueee and when considered in. “connection 1 with the fact, ‘that or 








DECISIONS RELATING ‘TO. THE PUBLIC LANDS. . ; Aloe, ae 


ees the Tanda | are 2 inckided: witb a for est’ reserve, a is Set opinion of ‘the . ; . a 
ae Department, that, in this. instance, compliance. with the requirement 


| _ should. not be {insisted ‘upon. “But. the main ground forthe action of - E eo 
Toh your, office in denying: this application rests upon: a ‘declaration. by the Ge 
i : | Director of the Geological Survey that. oe 


“The engineer in. _ charge of operations in that locality atiites. that these ‘onto 
-sites will in all probability be needed for future use in connection with work in the | 
~ Modesto-.and Turlock Trrigation Districts: - wee ae: 


a: 7 


This declaration is too vague; indefinite: sd uncertain to authors 
‘a rejection of said application, and when consider ed in connection with ° 


the fact, shown. by this record, that’ there are no public lands that can _ ah 


_ be brought within the’ tentative project. ofthe Reclamation Service, 
- the Depar tment. is:constrained from giving: such weight. to the: objéc- 


* tion as. calls for refusal to give effect to‘ ‘an application properly Pret. %: See 
sented under existing laws, ieyte as its primary obiect the s same e end sa he deg 
3 ae wit, the reclamation of lands. aed eo eae 
It should be here stated that on “March. 13, 1906, there was filed with tre os 


aes this Department and made a part of the record her ein application one 2" 3, 
behalf of the. Turlock and: Modesto. irrigation districts “for reservoir . | 
. sites on the Tuolumne river for the storage of sufficient water to meet. ~ 
- ‘ the requir ements of these districts and: for the construction: of the: same - ae ee 
. under the terms of the national irrigation act.” The authorized. rep-2 
- “resentatives of the interests of these ir rigation districts were by letter. 


Se of March 31,.1906, addrest to the Hon. J. C. Needham, House of Rep: — 


: “ pesentatives, advised: that: these applications. did not. Gente nae to the Pee 

na ~ regulations of this. Department governing” rights of way for reservoit 

“sites and ther efore presented nothing for present: consideration’ bY the: 477 
—. Jand.: department. - ‘Said letter further advised, however, of the pend- 


- ing applications of the: Sierra. Ditch. and Water: Company and. of the” 


i S fact that.the Director of the: Geological. Survey. was: objecting. and pro- 


Has testing against the allowance of these applications: * On the same day, 


ee March. 31, 1906, it was directed that: action upon. the. applications ot. 


the Sierra Ditch and Water. ‘Company be. suspended, to the end that _ 


the land department. might. be fully: advised upon. the conditions in 


these districts before final action upon the applications-of: the Sierra 
Ditch and. Water Company,, for the: period of ‘sixty days, “or until © 


such time as. au thorized. repr aks as the interests of said districts | 


eo 


Smay: subinit views thereon:” ae, ee ee ge, * 


“April 28,1908, there: was: filed j in this Department: a ‘pomminselenun: | 


| Rom the: attorney for the Modesto irrigation: distriét from which- ni 
appears that: said districts: desire a ruling from this Department “Sas 
~~ to whether or not: aid: could. be: extended to. them under. the: ter ms: o ~ 


the national. reclamation: act,” ‘but: no application for rr specifies reservoir Be ON 


sites have ever. ‘been filed: . a ge aes 
oIny ‘view. of the. conclusion: hereinbefore: reached with reference. ed ees 


S “158 ae DECISIONS ‘RELATING TO. THE ‘PUBLIC ‘LANDS. 


- the rotest oF the. ier of the ‘Géolopioal, Saray, Poe in nthe 2 
- absence of any conflicting claim. to the site covered. by the application, 
it will. not be necessary at this time to consider. the legality of the 


a scheme: suggested | by the Modesto’ and Turlock irrigation districts, i 


~ based on-a possible appropriation . by the Reclamation Service. bas : a 


the Sierra Ditch and Water Company’s application i is regular i in form, — a4 


it becomes the duty of the. Secretary of the Interior to approve ‘the, Se 
‘same, the objections presented i in this record having been fully consid- oe 
ered. and abundant time having. been | given’ within which to show, cause e- _ 


why ‘the: application should not be allowed. 


. The decision appealed from is reversed, but faucmiachia as. your office ao 


2 ‘ Hes not passed upon the sufficiency of the: application as amended, the. 


: ~ case is Temanded with directions to re-submit. the company’ Ss map for - ; 
my approval if, upon. further examination, objection’ other than thet oe. 


~~ herein: Rouse a does not appear. Your office = advise the attor:. : 
ae ney of record for said districts of this decision. ae Re gee a 


penetra . 
if 


: a 


-Repnarer AND. Oren Lope Cuams.. 


ye case for. review ‘of: departmental nee ien of. J i 98, 1906 (85 oe 
_ te D. 7 BA denied Gas Acting aaa Ryan, Reptemnber, 1 13, 1906. : ott 


SCHOOL. LAND-FOREST | RESERVE-INDEMNITY SELECTION. 


7 ‘The title of the ‘State to sections sixteen. and thirty-six, by virtue of the grant for . oe 
a school purposes made to the several States named therein by the act of Febru-. ee 
ary 22, (1889, is ‘not affected by the inclusion of the lands within. a forest reserve 
—- prior: to survey; but the State may, if it does not desire to. await. ‘the. termination” - - a 
~ of: the forest'reserve, select other lands. in. liew of: those included therein; and * = 
| approval of such indemnity selections will operate as a ‘completé extinguishment ane 2 


7 OF all title i in the State to the lands i in place made the basis. therefor. . 


- - Acting Secretary Ryan ts io the Secretary of Agriculture, Senet us, — 
= oe L. GO) ee Re ee AP. W.C.) 


Bie ‘have to "ydkaiowiedge the: yesh ot i Acting: Seeretarys letter. of _ = 3 
7 August‘ 18, last, Jin which, after referring to. departmental « decision’ of. co 
June 8, last: in the. case of State of South Dakota 7 U. Mathew Riley (B4 5 - 


| = 2D; , 657), i is. submitted the question as to whether or not this Depart. ae -. 
i.  moent. considers - ‘unsur veyed lands. in the» states ‘of. Montana, South ce = 
Dakota and Washington included within @ forest reserve a part of the * 


reservation altho it may, aftet the creation of ‘the reserve ‘and upon - aa 


; survey, be found to be portions of sections 16 and 36. 


_ ~ The question. raised involves a consideration’ of ‘thea act tof F nual a a 
a 22, 1889 (26 Stat., 676, 679, 680), making grants to the. ‘several’ states 
shamed j in. 1 support of. common schools: This: matter'y was a very: To paos 


te ee 


a DECISIONS. RELATING. TO THE ‘PUBLIO LANDS. oh TBO =: eae 


oe icciaidensd by this Depar tment in its dacision: of May 21, 1904, in as ote 

ease of State of South Dakota v. Hiram H. Ruby, a copy co which was 

7 sent, you, wherein it was held: that. the creation of the Black Hills for - a 
est reser ve under the provisions. of the act. of March 38,1891 (28 Stat., ae i 

| oo BOB), did not operate. as a legal impediment. to the vesting of title in- ue 
the State: of South Dakota to such portions of the Jands as, on survey, ba 


were ‘shown to be within sections 16 and 36. .This question. was not. 


| involved. in the departmental | decision referred. to in: Acting-Secre-- . 


tary’s letter of. August. 18, last, and it was. not intended by any lan-. 
guage used in ‘that decision. to affect the “previous holding of the © 


ee a Depar tment in the Ruby case.. This Department is still of the oe 


_ ion that the: title of the sever ‘al states named to.sections 16 and 36 is. 


: “not affected. by the. inclusion of. the lands within a forest reserve. 


created under the. provisions of: the act of: 1891, but it is. believed that. 


under. the. pr ovisions of the act of February. 98, 1891: (26 Stat. , 796), oe 

amending: sections 2275 and 2276, Revised Statutes; it is possible for 

oe the State, if it does not desire to. await the termination of the forest =. 
~- peserve, to select other: lands i in lieu-of such sections'16 and 36 as- may: 2. 


ee = be included therein, and that the approval: of such indemnity selec- — 
os. -tions will. operate asa complete extinguishment « of all. title in the State’ ee 
ote tot the lands i in ace: made the basis for such selections. We Oe. ae 


aS. “COEUR DALENE INDIAN ‘LANDS—SOLDIERS’ ADDITIONAL ENTRY. 


_ Jams J. But. : 


- u - foriaerly within tie , Costu 2 Alen’ Tadioss reservation, ‘and: restored. to eure ’ : Ls 
by the act of March 8, 1891, are not. subject to soldiers’ additional ek under 


_the provisions of section 2306 of the Revised. Statutes. a 


Fe o i. Seoretary Ryan to the. Cnniiastoner of the General Land Office, _ 


Pac: L. C. y: | September 418, 1906. “of. an ; P. E. W. ) ee : 


J ames oe Bell has are ea to the Depar prions fro om. your softies deci- | 
sion of April 21, 1905, rejecting. his application, as assignee of J oseph 


is M. W ofbert, to. make soldiei's’ additional homestead entry for lot.8, : 


See. 22, T. 48 N., R 2 , W., ‘Coeur d'Alene, Idaho, containing 5. 50 | 


J acres. ae 
a "Rejection ¥ was upon the sonnel that the said oe was: not subject to iin 
- entry under section 2306 of the Revised Statutes. 


Tt. appears that said land was formerly a- part. of the oa Alone = 


dian reservation, Idaho, which was restored. to entry by the act of. _ 
- March: 3; 1891 (36. Stat., » 1081). Said. act pee! a ‘the land. ee ms 


ee restored— a 


shall be disposed of: » to ‘actual aettlaie Gig dnalee ce provisions of the hoe: Rew the 


— stead ee aay section 2301 of the Revised Statutes of the United pon SS a 


Sr yet 60. os _ DECISIONS: RELATING TO. THE ‘POBLIC ‘LANDS. 


a. shall not aly a: ander the lag qolaiive. ry townsites or, to coat ‘Or to cues . oe i, 


- ey ers under the’ mineral laws of the United: States Ae : _ Provided, That. each settler. | 


--or purchaser under and in accordance with the. provisions of said. homestead act, : 
shall pay to the United States, for the land so taken by him. . but the rights 
of honorably discharged Union soldiers and sailors, as defined and deactibed in sec-.2 - 


tions. twenty-three hundred. and four and twenty- -thrée hundred and five of the’ 


: Revised Statutes of the United States, shall not be. abridged, om as to the said Ane 


| sum to be paid as aforesaid. 


It is contended i in the appeal cna a) the fepesing does not os : 
exclude said ‘section 9306and that the latter section is ‘‘so:closely © 
interwoven with 2304 and 2305 that it could scarcely be excluded, ? 
and that (2) ** all things necessary to title to any lands subject to home- 


stead entry having been performed, would bring them within the pro- — | 


visions of section 22 of the act of March. 8, 1891: (26: Stat., , 1081): aay 


In his affidavit filed with this appeal the claimant states: that: while: en 


nee he has cultivated, partly fenced, and in other ways exercised rights of ~ uy a : 


| ownership over said lot-8, the land 3 in question, which is in section 22, ee 


. “his residence is and has. heen ever ‘since his said application for lot 8, to. 


located on. the NW. of the SW: 4 tof Sec. 93, T. 48'N., R. 2 W., B. M. ” oe. : 


As to the first. contention, the maxim exnpressio untius est ae Se a: 
alterius is clearly applicable. Said’ sections 2304 and 2805 together 


; provide for actual homestead settlement from the period” of a - 


| the time of military service shall be deducted, but direct that ‘‘n 


Pe patent shall j issue to any homestead settler who. hey not. resided cee = oe 


7 improved | and cultivated: his homestead for ‘a’. period of at least 0 one.” mr 
year after he shall have. commenced his improvements. a ee Fee 
Said section 2306, however, is. of. very. ‘different enpore | in ‘that oe i: 


: a Fs bestowed, as. a: gratuity, upon. any one entitled. to make entry under ae ma 
said. section 9304, who had theretofore: entered less than 160 acres, the - ee 


right to enter so: auch land as: when added to the quantity previously: topes 
-. entered, shall not exceed one hundred and sixty acres. And thisright 
has: ca held to be a gift, free, unfettered and assignable, while the. 
_ two former sections contemplate settlement and.residence, and the act: ~ 


in question disposes of this land ‘to actual settlers only under the ~~ 


‘provisions of the homestead law.” By reason of this inherent radical “a 
difference as’ well -as by the force of the said: maxim, it is clear that 


the provision for- the non-abridgment ‘of soldiers’ and sailors’ rights 2 
_ was purposely limited to sections 2304 and 2305, ‘and aid not include 
~ section 2306; as contended in this appeal. . 


The application was therefore properly rejected: and: the. deve ee 
' sabsequently filed with this appeal that the applicant . has improved a 


and exercised ownership over: the land, does not. remove. the vital 6 : 
objection stated a . — pe aes 
Your said, decision i is accordingly hereby affirmed. 
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LAND «DEP REMENT—EQUITABLE, SURISDICTION-TOWNSITE | ‘SETTLE 
Fea sar ae ae ENTRY. ae 








Agree Lay AND: Carrie Co. 0, ). “Tomranson. 





The land. department has jurisdiction to euros the oxuitable a as: well.a as the legal. 
tights of. parties: claiming “interests. in: public. lands, and’ itis the duty ¢ of tha 
‘department: to recognize equities, such. as are. recognized. by: the’ courts : 
Lands petually- appropriated: to. ueben uses: are: not subject to homestead enfry. 
















eng Seoretary Ryan. to hae Comiinisstonse of the Genera L Land. Oe 
F. L. CG.) ee Oe ae : ; 


eed 





se ie ae "DECISIONS BELATING. TO THE PUBLIC ‘LANDS, 


- register. “Referring to the selection, the ful: cospecling taxee, itech 
‘manner of service, and its non-receipt because of Daub’s change of 
"residence, and the cancelation of the selection, he alleged that, he “pur- 
. chased the Jand. from the selector for. value, and was ignorant. of. ‘such’. 8 
py oceedings until January: 94.1905; prayed reinstatement: of. the ‘selec - ie 
“Boy: and. tender ed within sixty days to pay the tax and conform to thes.) 
tule imposed. » The local office recommended the: petition be. granted. ee 

- February, 10, 1905, your office - held that: (1) the. application maust. be: oe 
“aiade by the selector itself, with ‘satisfactory reason why the require... ©’ 
ments were not. complied with; » (2) the abstract be extended to. date 60° 
with: new certifications;. (8). complete new. non: mineral : and. non-saline 
and non: -occupancy: proofs of the land: selected. be. made; and new: eer 
~ tificate by the register that’ it'was free: from -conflict, and the local 
~ office was instructed. to hold the land: from: any. disposal until farther) 
advised. coe fo 
~ May 19, 1905, “the. melee filed ite ‘aipplisation. with: Groot of the 
“then” non-inin oral and non-saline: character of the land, ‘and’ that. at: the? oes « 
time of selection it was unoccupied, but.‘ ‘ subsequently to said selec. 
tion the lands were ‘transferred and- improvements have: been: made, 0, 
“thereon by the: yarious transferees.” oe ee 
 dune3; 1905, “you. held. this unsatisfactory and ambiguons because 
“your office— — eee ee = a oe . ee 
has’ no knowledge ota any ‘fatlafercs fon the selector c or r that. there} is no occupation.” = 
of the. land other than “by. the ‘transferees, nor does. he state any. facts whereby thig eo 
office. can \ determine whether: there: is: any. occupation of the Jand. adverse to Fae 
- selector- Pee A a ee ee ee 
“oa again ‘required complete new: dalection proofs. “This ae was: 
complied with; the rule -of December 3, 1903, had: in “the meantime” , ae 
. been fully: complied : with, and: July 27; 1905, you reinstated the Bele : 
Bo tion, and August 1, 1905, it was appr oved for. patent. ae ee 
sy 7 - ‘August D5 1905, your: ‘office. held, upon *Tomnliniaon’s : appeal fon 
- rejection. of his homestead application, that its rejection as to'thé other 
~ Jands was proper, ‘but as to the tract here involved that ‘‘at the time 
~cwhen Tomlinson’ made his. said. homestead application: that tract was 
vacant: and. subject. ‘to. entry. and: he ‘should have. been: ‘permitted: to 
enter the same under the homestead laws by. amending his application.” im 
You: revoked. the ‘approval. for ‘patent, and, after: ‘proceedings: not _ 
here: material, before ‘Tomlinson’ 'S entry: was made,. January De and> ay 
- Tanuary 8, 1906, the selector filed two. protests against.its allowanee, - oe 
me ~ praying a hearing, stating its own interest in. the land,. the: fact: Of 
| . - actaal failure of. notice, the. sale to Goldenberg, and sales to. others— 
~ innocent purchasers WwW “ho ace: coneeencied and. made valuable improvements or ‘the 7 a = 
“land”. and: the allowance of an.entry to. any person or persons: will” “Impose: Bie ce 
great haidahip. and loss’ ‘upon: people who have purchased parcels of this Jand. for the: 
popes of fmaking a and 1 building | homes | thereon. Because a large number of Denne 
































“DECISIONS ‘RELATING ‘to. THE | PUBLIC ‘DANDS.. : EBB 


YES s anchigt aad: Fave: pitilded. homes) ‘upon “and. cherie iniptored said id dada 0 3° 


| >. which they. have purchaséd ; as transferees, of Alex. D.. ‘Goldenberg, who is, the trans: es - aS 
-. ferée of the selecting company, these. transferees will suffer: heavy loss if this rappe 720 2002s 


-.- eation to enter under the homestead’ law is allowed. Because.the lands... .* are 





and have been owned and used. and. ‘improved. by innocent purchaser, without hotive, oe . : ; ‘ 
ae a valuable consideration for’ more than three , years. last, ‘past. Ge ae wore ou 7 Sey ee ate 


* April 13:, 1906, you: held that: ‘the: service of notice Of “the? ‘ile’ BABES 


aa December: 15, 1909, was good; ‘as: Daub’ had | ‘given no notice of. harige Aes 
~. Snhis record” address, and thé transferees had filed ‘no-notice ‘of ‘their 
ree ‘interests | claimed. to have ‘been: acquired. You detiied’: a hearing’ ald. a 
-@ancéled” the’ seléction’ as’ to, this tract. “Aa ugeae Was: 8 ‘prayed: ahd oe . 


re _— denied, and: the. certiorari | was alldwed. ' 


- It is: true that the service upon. the attor iney “ab he last! reeciil addivess : ee 


46! ‘sufficient. “But, on’ the other hand, it is. clear that’ theré: Was. nO o 

oe “actual riotice, that! the selector admits it has j pe ted with-its interest, . 

~ and. that ‘ais successors -to-it’ “a Jar ‘ge. number” of. ‘subsequent trans. 

we --féreés are: claimed: to have become’ involved. in. peril” of. loss of. their : 

ee ‘improvements. and homes, to whom no“direct act. of négligence ‘is 

ceo attributable, and to. whom such loss comes, thru: accident due tO. Daub’s : 
oa -ohainge of: residence. : 


The land depar tment has jabiadietion. to ‘determing: the squitable, as ice, 


well’ as the. legal, rights of parties claiming. interests in public dands, 
as no. ‘other tribunals -have. jurisdiction, and. it. As. the: duty, of the. 


oe ‘Department, to: recognize equities such as. courts. recognize. , Brown’ a eo ae 
~ Hitchcock. (178: 3° U.. Se, 478, 47 8). = Tomlinson’ s- mere application. ‘for. eee 

oe sentry, founded: on, no equity, did not. entitle. him to. an: entry. in ‘diste- . : S 7 o 
-., gard, of: one who. had. attempted in good faith. to obtain. title, and. had. oe 


. : re conveyed full consideration. Equity required that’ the prior applicant, 
~~. who had given. value, should: be preferred to the new applicant with- 
ae out: the equity. of-a ‘consider ation ‘paid, and. who merely: tender ed” and.” 


oe “proposed to render. the consideration ‘that the law requires. | Phe i 
. transferee | has. not: less, and, sometimes . has more; equity: than: his. Cees 


a Biante ~The accident of lack of notice should have been: relieved. 


_— Pertin, November: 18, 1905 (83: ‘Pac., , 361), that:, 


ales De pr -oceedings: -appear to, ‘be. erroneous. for anlother.reason: Thess ee 
Supreme Court. of Arizona. held, in case. of Territory. of. Arizona Bee 


“Lands acquired: for public purposes ‘during: the period: ‘pétwaen: the first and oo ae 


ae ates: of: taxation. are exempted 1 from taxes. levied: during the year-in, which ‘they dire’ 8° on 
ee ") Vaequired.' Bannon: 7. Burnes. (39° Fed., 892); ‘Gachet. wv: City: oF La. ‘Ann., BIO 2h er oe 
oe Soy 348); Buckhout v. City (176. N. Y., "363; 36. N. ES 65). Oe “There can be: no: 8 Scar 
real or-effective lien until the amount ofthe taxes are. ascertained and agsessed: 9+ 
» -. Jn the nature of things no tax:or assessment .can exist, so as to become.an. ‘incum- ae 
“3 prance-on real: estate, until the’ amount: thereof: is - ascertained and determined.’ =<. 
yt h Black Tax Titles, Sec. 189, Dowdney et.al. ‘v- Mayor: (54N. Ys , 186); Gillmor v. ‘Dale. <a 
ee i (V5 ‘Pac.; “Utah, 982, 984). The: lands: having - become: the. property. of the United: ~ eee 
’ “. States; at the. time the. taxes were levied and. assessed; ‘and. no. longer subject tc to baa Pl ee 





ss tion, the e acts of f the p tating ¢ officers were void and ofn no effect. 


aa 








eee | oa ’ 
is . 









le " DNCISIONS. RELATING TO. THE ‘PUBLIC. LANDS. ; 
In this case. “the Supreme Court of the Territory : hel that title ce 
ot the. decision’ ‘being’o one. of. ‘the court of ast: resort; i, defining a. vpulet os 
2 BOP Of title. to: real: pr ‘operty in that jurisdiction, is* conclusive. ‘upon: ‘the 8 
~. question, and. the’ Department: accepted it as ‘such’ by: instructions: Of 
January: 17, 1906. (not. repor' ‘ted—L,. &R.; , Mise. ‘Vol. 564, EDs: poibre Phe 
os a ‘ule applies to. the present: case, -and,: ‘tho. your: decision of: ‘Decentbar. 
OS ABS 1902, was in. accord with the views ‘and practise « of. the. Department — 
ate ‘the ‘time, ‘the. tax was. not ‘a: lien’ on. the land. . The land ‘selected: 
ee being. still within the jurisdiction of.the land: department, the selector ° 
Pee ee “is. entitled. to have. the. error corrected and to shave. the -seleétion 
: ~~ approved, if, no other ‘objection. appears. - ee 
ee" “Another: objection, fatal to: Tomlingon’s Ss bubey. was: is disclosed ty. the oe. 
“protests, if the facts therein. alleged | were true. ~The protests allege, > 
Sere | 5 substance, that for. thr ee years: prior ‘to. Tomlinson’ s application te 2 
es land. had’ been actually t appr ‘opriated | to-urban uses by purchasers under _ acc 
AMD She selector, many of whom had. built. their. ‘homes thereon... i Siehie ee 
a lands-are- not subject to. homestead entry. -Burfenning 2. Chicago, Ste 0 
Pegeba te Ps, Me & 0. ‘R..R. Co. (163 U:. S., , 821). Norman Townsite v. Blakeney se 
BE oe a L.-D., 399, 400);, Walker Vi ‘Lexington. Townsite (13.L. ‘D.; , 404); spat 
: 20 Githrie: Townsite ». Paine (18 L, D., 562); North: Perry. Townsite Qo 
ee inn (26 L.D., 898), Needham». Northern Pacific R. -R. Co. (26 Li. Dye 
ee ae 444)5- Turnbull: ws: Roosevelt Townsite (84. L. Di: 94). N or. is land: aabee = ee 
Page oe ecb to entr we ‘that. is. improved | and. int actual’ occupancy | ‘in. good ‘faith’! 3 ‘7 
Lhe py. others. Leon v. Grijalva. & Li “D.. , 362)... ~The: protests: therefore * 
ke presented. a charge which; if tr ue, ‘excluded: the- and from: homestead oat 
“entry and rendered such. entry. fraudulent: and in violation of law, but... 
een a hearing | is. 3 mnnogessary in Tight of the decision | in ‘Territory 0. Perrin, oe 
| oak ‘dsbision 4 is sthoretore sored | ‘end. the ‘revocation ‘of: appr roval Buel y 
a SOE the selection is. annulled, its S appr: oval is reinstated, and Tomlinson’ 8 Pane 
homestead entry 1 is canceled. he er 











































ey a HOMESTHAD-SOLDIERS* ADDITIONAL=DEN ISEE. 
- Fiero. Oe ‘Suarr. 


- ‘The Tene of additional enty ‘acoorded by: section 2806. of the Revised. Statutes | is. snot 
cory a life interest merely, | put. is part of: ‘the soldier’s* ‘estate: and. as: such. may be. 
oe ~ devised “by: him, ‘subject: 1. appropriation. ‘by: the widow or minor: orphan:, chil- 
oe -dren,. as. ‘provided . by the’ bere a and: iff Rote 80" > appropriated ‘the. right. vests: 
absolutely i in the devise. Ce Re Seeds ge 





aeing: Secretary Ryan to the Cominiscione, 0 nop the te General Land Office, 
(EF, Le. Cc. dee _ Septeml ber 19, 1906. as (BE. O.P.): 
es Fidelo C Sharp claiming as: ‘assignee “of ‘the. 5 Hight: ‘of. ‘Andrew J 
” Hays, deceased, has appealed to the: Department. fre om. your: office de- 
ee of Ju une, » 20, 1906, -rejecting. b his s appheation’t to o enter under the 
















































DECISIONS. ‘RELATING ‘TO ‘THE PUBLIC. ‘LANDS. ae 


-_pvisons ae ‘gection: 9306,. “Revised Statutes, ‘the N -s : SE. 3 By _SW.d ae 
“SEA, Sec. 18, T. 26.N.,'R..44 E.;.M: P.M., “Miles City land district, te 
J Montana... “The. tig ht laivied, is ‘based upon’ ‘the. alleged military: ee 
ice, of: Hays and: original homestead: entry. made by: him: August 12, gk 
1865, for, the SE. + LS W.: Ts: ‘Sec. 22: T3382: Nu; Re 2: W., Boonville, — 
-Missouri,. canceled. for abandonment, Mareh 21, ASBO 22 Pe. a 
“The record. discloses that no ‘attempt. was made. by. the aoldior § in ah : 
lifetime | to exercise the right: in person, nor did: he. assign. the same. ~ 
By. his. will all. is. proper ty, real: and: ‘personal, passed to his: widow, ae 
Jane S.. ays... “Nothing was done: by. the widow with respect to: the 
right j in. question during: her lifetime... She, by will, -devised and. be Rabie ayes 
a -queathed. to William C. Green all the proper ty of which she died pos. 
oo seste, Green i is the immediate. assignor. of the pr esent, applicant, ewhoses 0° 
7" claim: rests upon the chain of title above set out, and it is. the: suffi ee 
os  eleney ‘of. ownership,’ as: ‘thus. disclosed, which. ds Bre resented, by: the ea 
as “pending: appeal... pe : fy pee ee ee 
eee? Cowr office,. citing aad f pelyine a ‘upon 7 dGpactiiental deaision » render ed one 
; in the case of J ohn. M. ‘Maher (84: L. D., 342), held as follows: ire 
ee, i Each of the persons named 4 is “entitled to all the benefits conferred.’ ze ‘No  dindg! — ; 
oo, dom whatever. in the. nature: and: extent: of the right. er anted to the different: ‘persons... : 7 
ney named. is. made. by. the. statute:. The: ‘same © ‘right. granted the. soldier-entryman is we : 
Pe ‘granted 3 in succession to the other: ‘persons specified... If the whole right granted ‘the. ee 
_. soldier-entryman upon his death 3 inures, passes or is granted to'his-‘surviving widow,) 000°. 
sores and: upon: her death or. remarriage to. his. minor. children during. their. aminority, ite: ne a 
oe pecomes’as. fully ¥ vested | in the widow 0 or minor ‘ehildren : as it has been: in 1 the -soldier- he ae 
2S enbeyman Cds Reet eee a a ee ee ee as ke ke 





Bal ee “Ene estate, ‘or. ‘more. , properly. the: ee eat: ob: thie. eoldign in. ithe. ee 
a additional: right i is not: a. life: interest: merely, simply. because. the. right Ue NS 
to appropriate-it passes to. the widow or minor ¢hildren ‘at his ‘deaths 
'...-aecording. to the conditions then existing... The right: itself temiains. oe 
os owhere’ it first lodged—in the estate. of the soldier—subject, only. tothe ne) 
es liability: tobe divested by: the. par ties entitled. to exercise the ‘right. of on o 
ic “appropriation. This. As. the. rule announced i in the departmental edie eee. 
~.- sion rendered in the ‘case of Allen ‘Laughlin (31 Li D.,-256) and reaf- 2 
-  firnied’ ‘in the’ later decision rendered in the case. of Jol ohn. Gy Mollery 
4 al. G4 aby Dy 383, 887 DA in the. following language: ee 
| 2 < . “Wot: being saretaed or: ‘disposed. of by his orphan children, diihg! the. rinoritys oe ie 
oe ~ through z a guardian, the estate. of the soldier was not divested of said Tight.” Poe we Bes 













oS Tt does not. ‘follow that: ‘because. an estate ‘is ‘burdened swith a oe oa 
~ dition, by. which the interest of the possessor ‘thereof :1 may ‘be divested, 00 
ae “such. éstate is for: that. reason restricted‘ or cut. down to a life. estate: ho 
An estate in ands is none the less a fee because a. condition i is annexed © 0 
con thereto. -(Washburn’ Real. Prop., 5th Ed., Vok. 1 p.. $9,°88.)  Sorit 203) 
isin the case of a soldiers’ additional right. The provision: ‘governing. fe 
Oe the: manner of its exercise, after his death i is a condition, only > which eh ey 
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may ‘or ‘may Pact operate’ to: divest tits astats of initerest: therein. he: 


. ae ‘is; of necessity, greater. than-a: ‘life estate,else he! could. noti: 











3 - oe during’ this. lifetinie, grant a. greater: estate, and: all: ‘his interest. would: : one a 
ones failat his: death.” But it is not denied that he. can convey an absolute, 9. 0. 
eS -. unfettered’ ‘interest during: his lifetime. « The entire inter est j is in. the . Se . 
~~ soldier and his estate at all. times, until divested according: to- ther 2.00%, 
manner? ‘specified: and by. the persons: designated: in. the statute: - ae . 
. follows; theréfore, that. ‘such an interest is “devisables. This. power.to.. 
ee: devise would be: unquestioned were there ‘no- conditions: annexed, Ors 
>. had ‘the conditions: -been:- defeated during his lifetime by reason of his 
. > Jeavidg’-surviving bim no widow or minor children, for in such cases 9°. 
So eecthe: night" becomes an:absolute. asset. of his estate, without. possibility, os 
-. ofbeing: sibsequently divested. “Such an asset may as well: pass by. os 
ee willias bythe rules ‘of distribution i in: cases of intestacy. - There is no. ae 
aig réasoncw hi wy éven ‘though. the estate. may: be divested. of: the right by. a. 
virtue of the condition imposed, it may not as well ‘be- the subject of; 
oe _ téstanientary disposition. : “he. condition: would of course follow:the =. 
>. right andyruntil all: possibility ofits exercisé had determined, the: 2 
] ey ights of the, ‘successors: in. interest. under the: will would be- liable. to ee 
- appropriation: by: the ‘persons in whom the 1 rig ht to exercise: the ‘power eo 
ok Ss whiéh passed by virtue of the statute rested: But unless the interest’... 
Soe ofthe: party: ‘who took*under the will were ‘thus divested, it would .8 5 
ao remain | as: complete. and undisturbed as tho the inter est still ‘remained : = 
in: the estate. of. the soldier, ‘and: with the removal of the possibility. Of. 2 ee 








ae - . . appropr iation of the interest ees the parties designated, it would become fe 
absolute. es 
«The. docks ine of rever sion ‘does. not olstalis aad ‘lie. gee used in ae 


oe the, departmental, decision in the. case of John M. Maher, SUPT A, and. oe 
3 quoted in the, decision appealed, from, was not intended to,announce,. 
- 2 such a doctri ine, ; This, is clearly apparent when: the facts i in.that Gasé, 
SOAs Be: examined, and while the word ‘ “revert”? was therein cused ib, was oe ee 


; not employed i in-its technical. SENSE. Oo een 
From what has been said it follows naturally that thie s ildien. ‘by. hig ey 


oe will, divested his estate, of all. -interest..in’ his additional right and that. - Se a 
“such interest past to ‘his. widow. by virtue of.the -will..-Had there 9°. - 
oo been. no will. the mere right. to appropriate. this. interest. would have (re 
ee past to the. widow by: virtue of the. statute. - Her will, ‘she not. having oe Be 
one exercised. or disposed | of the right, vested it: in her beneficiary, subject. ee 
oe of, course to. the: only remaining condition that’ it might be. divested by oS 

oe art ‘appropriation - thereof by. the’ minor children. ‘of the: ‘soldier i in’ “thie! 


manner pointed out ‘by the statute. If this’ “possibility. wererémoved 


| oa by reason of thére being no. minor: children, the’ ‘interest: tr ransinittéd fe a. 
2s Dy the will of the widow was an absolute oné.. Inasmuch ‘as. your office’. ee 
ae found ¢ as a fact, which finding appears to be warranted, that there were. > 
os oat : no minor r childre en n of the soldier surviving the widow, ‘the Department So 















2g leaity: of < ‘opinion “all tha, fnterest, ‘of ah scldier, ee reason of noe ae 
wills heretofore referred. to, in and to the additional. right 3 in question, .. © ree 
— past to.and vested in the beneficiary named in the will of the widow, 0 
eos as an. absolute: and: unqualified right. This beneficiary is the immeédis See 
ate assignor ‘of. the pr esent applicant. This being true, the Depart- = 
ery is further of opinion: that. the eee of the pre esent holder of the ae ee 








ae _ omens Serato HOMESTEAD_SECTION 20, ACT OF. Max 2 1890, 05 oo 


: ie a The disiniseal: of: a ‘contest (without passing on the faaters charged, is no bar to. ee Pree 


ae “The act of May: 22, 1902, gives to the class of persons therein spetified a a new. ae ‘tn eo 
a: dependent right to make a ‘homestead entry for not exceeding one hundred and. a 
sixty acres, without restriction or qualification, and the provisions of ‘section 20 yee 
_'. ° of the act of May 2, 1890, holding disqualified to make homestead entry in-Okla- 00810 sy 
» -shoma any. person ‘seized | in fee simple of one hundred and sixty acres of landim =. 8 
any State or Territory, are therefore superseded by the. provisions. of the act Obey ae 


- Gorms0 Townsrrs Vs _ JONES 3 ET AL. 


ae a "Motion: for. review “of: departniental toon of J ruly 1 14, “1906; ce AG 
- i D., 18, denied aby: Apting Moet. Byam, —— 19, 1906. oe 


CS ———— 


AND Act or, MAY 22, 1902. Boe Se Sat 


Grove. De Boxzwirs, 


another contest on. the same ground bya different party. 


eee May: 22, 1902, to the extent. of the class of berans therein described. 


3 Acting Seoretary Ryn to the Commissioner of the General Land 1 Office, 3 oe 
i. ee. LC.) | September 19, 19062 Be NGG RY: Pe os 
He as This case anvolves the NW. 4, Sec..6, T. 94 N., R. 12 W., “Avge. Okla- ee 
ae 2 home’ for which Jacob. Bonewits tadé homestead entry” November eee ee 
oo 8908... Prior. to said entry, Bonewits, on October 5, 1893, enter ed he oe 
Wed ae Sec. 32, T. 25 N., R..12°W., of. the same district, and. after: ae 8s 
living thereon. more than five years, he, April: 17, 1899, made final) 
22 proof: of his. Guiee es with law. _ Final cortifieate and. patent daly. ee 
os Issued. ae tae 7 | eae 
ele Both, we aint ‘Satered’ as aforesaid are a. part ot weliat'9 was ce a 
- . called: the “6 ‘Cherokee Outlet,” formerly belonging ‘to. the. ‘Cherokee .. ae 
_ Indians and. sold by that: nation to the United States, and-were disposed =. 
oe =. of: under the provisions of section 10 of the act. of. March 8, 1893 Ce a ce 

ly Stat, 640). Final certificate having issued for the tract’ last ‘described ee 

“before | the: “passage of the act. ot May 1%, ‘1900 Ses Stat., pau Be waster = 
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: oe ‘the tree ‘homestead: Be: thé entr yman 1 was | requir ed | to > pay for owe 


ao at, the price: fixed’ by law, ‘viz. 4) One dollar an acre. ? eae 
April’ 29, 19038, Charles" Ww. ‘Byers filed a “contest: agua: ae é wid’ eee 





oe ee entry made. ‘November. 5, 4902, alleging: in. ‘substance that:at. the date) - o 
ee gad: entr Py was: made. ‘the’ entryman owned: the land. he: first entered ° oan 

aie, (above described); that. hev was, therefore not a. a. qualified outzynian, and. oe 

Se) the: entry. was fraudulent. a 








"DECISIONS 7 RELATING 10, pve ‘PUBLIC LANDS. ee 


A hearing was. had, when ‘the attorneys 1 fOr: ‘the: “espective: partion,” se 


og by stipalation, agreed ‘upon: ‘the e facts, which : as s signed ‘by: them, reads Ag 





Ae “Wea agree, that aco Bonewite was, ‘at thie. ate OE ‘hie: ‘present near oatrg ae 

ok oe November: 5, 1902, ‘the owner, of one, hundred and sixty. acres. of land i An, n Woods ce 

ee “County; Oklahoma, Territory. ck J ie! 
zs ‘That-he,. having prior to, this date, September 8 30, 1899, reocived: intent ‘indbé ‘the Gukea 


ony ae. commuted provisions. of the homestead: law'to the SW. 4 ‘section. 82; 'T:95-N:, Re. Le Fe ae 
ae Ws O.'T.; and that.le was ‘the owner. of said tract: of land, and that when the said: 02s 
Jacob Bonewits made his application for said land he stated he was the owner ofone =» 
hundred and sixty. acres of land in his homestead affidavit; having made homestead. 
oo. ventry No. 1214 for the above last described tract, which he commuted to-cash.entry 3. 
ee “NO: 9, April. 17, 1899, at. the: Alva,. oO. tT. Land ‘Office, and that. on the 29th- day: of. . ao “ 
ee » April, 1903, Charles ‘W. Byers filed his affidavit of contest t against said eons i 
je eo ing that said eee was fraudulent as above stated. 3 te ae 


ey, ..4¢ 


a  datendant, aa on. bine 23rd day of J anuary, 1903, -gell. and convey. eby warranty deed fee 2 
- to.one Hiram:C. Bensing the SW. 4, section 32:7. 25 N;, Ri 12-W., O- Ae which he oo 


| nae had received. patent: for ‘April. 30, ‘1899, ‘the- ‘éonaideration. being $3; 000. 00. CSR A 
- - It is-agreed that J acob Bonewits made homestead entry No. 1214 at the ‘Alva 0: T, oh 














ous Onnited . States.Land Office for the SW. 4 , section: 82, T. 2h, R. 12, that he madé final’ ae, 
os _ proof for the said tract, under the cornimuted provisions. of the homestead: laws and: ,- 0.00." 
“5” received final certificate dated ‘April. 17,1899; and: that: patent: was issued to him’for =: 
eae iS saad: tract. dated Septembér 30, 1899. ‘That. there: was: real’ estate. mortgage ‘against 2.0 
"said ‘tract as follows: One of $600. dated February 15,1902; one. of $2,000, dated °° =~ 
Soe November: 8, 1902. ° It ig. agreed. that: Jacob. Bonewits. ‘acquired. title. tothe ‘above... 
AP ais brat and received patent t therefor under the commuted. DEON one. oft the Hoiesteat 3 a 
ee laws. ; ee One aa. 


tie) ee that wher: Jacob: Bonewits: ede: homestead entry. Ne. 13800. ‘on a 


i 3 Noveriber 5; 1902, for the tract in dispute, that he’ made the said. entry | ‘in- perfect.” ds oe 
oe good. faith, ‘believing that he: had. a legal right: to ‘make. said. entry. That both the 8 








“register and. receiver. of the United States Land Office: at.Alya, O.-T:, “assured him Sy a 


* that he had a perfect right to. make said. entry. urider the act of Congr ess of May. D0 ae 


1902. (Public, No. 122), entitled. Lee act ‘to: allow. the commutation of and second - 


~~» homestead. entries i in certain cases,’’ set forth ‘i in ‘circular of the General Land Office, 
os dated. June 18, 1902, .*°0.?': That. at the tinie Jacob. ‘Bonewits ‘made this second: Hylat ne akt 
entry, the register and: receiver. of the Alya,. 0. Te United States. Land. Office. assured oe 
res “him that, under this act of ‘Congters ao had a right to make. and. -perteat, this. eee oes 
ee ce is Scared that Jacob Bonewits’ on. ithe! ‘23rd ay of Jantiiny, ‘1903, ‘two vriotithia (ss oo 
aoe before the contest affidavit in this contest was filed, had no interest in the SW: 4,00 
“-\ “geetion 32, T. 25 N., BR. 12 W., his. commuted entry, or-in’ any other tract. ‘of land 0° 
en, da except: the tract covered: by homestéad: entry 13800... That at the time Jacob. Bone: / =: 2 
See wits: made. eentty. on ‘the tract, in; ny diepute bere, he stated i in 1 his homestead affidavit 
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eat | ie had: ade | a, | prior = entry, aaa ‘that he: ‘gave 5 the. ‘number: “data, ‘offies aac gine 
a _made,. and other. data, concerning his former ae ‘to. wit: “Homestead Lentry No eee ae 
1214, Alva, “Oz Es, . United. States Land’ Office. - Es eee 
It is, agreed. that. Bonewits: purchased. the. improvenionts 0 on: the tract in D divaie ee 
] rere: f from: ‘Israel: ‘Fe “Byers, the: ‘father of. the contestant. herein, and: ‘that: the said. one es 
fe Israel - F, ‘Byers relinquished. the said: tract; NW: ay 6-24-12 on: ‘November 5; 1902, hee ae 
eens a fate moments before Bonewits made his: entry, the: consideration being $2, 500. 00. os ee Oe 
ase - The. register. and ‘receiver’ ‘recommended that: ‘the contest be. ae : 
missed. -On. appeal, your. office, “April 14, 1905, affirmed: that ‘action, ae 
foes and. om: failure to further appeal, the case. was ‘closed. August 18, 90K. See 
fe) oo aluly, 25, -1905,. James P.. Grove filed. a. contest against | said entry, ee 
reed alleging. the same cause as: given by. Byers i in-his contest, as aforesaid: 60° 
: a ~The. register. and: receiver Tejected the: affidavit « on the: ground’ that: : ee 
cee the allegations: contained. therein were the same as-those contained’ in) aoe 
: fen lothe: contest of: By ers ®% « Bonowatss which last- named. contest t had en os ire: 
a already, adjudicated. . as ses Ae 
SS Oi appeal, your biog; i anuar ny. 99, 1908, ‘aiftrmied thé nation: vot ae. peered 
a i egister and receiver,’ and: Gre ove’ 8 farther: appeal, f filed: L Pobmaaey: 19, ae 
: ee 906, brings the case heres. ee or Ss 
Soe The. reason given: by your: oftiée: for " dismisethi thi edtitest,: viz. cthabo oS 
ee eho issue sought to, be raised by. contestant ‘Chas been. tried and. deters: 2 
ne mined. and can. not be made. the basis of a. second contest,” is not tenal 5s 
~ ble: Jt-is true that in the case of Byers o. ‘Bonewits, involving ae eS 
aon against, the same. entry, the same charge was: made as. in this i 








a €nooneclonable) manner, 2» bad conduct, and. “the »poealiar dream = 
: stances surrounding. the case.” ee es ae ee 
ee Your: offies : disclaimed any, “intention” ok passing: ‘upon - ‘the: Jepat ey 
questions raised on the appeal. No charge | of. bad faith or improper. - 
>." eonduet.is made against: contestant in. this case. ~The. appeal raises pb ts 
pee direct question of law: not passed | upon by. your. “office.: ek ae 
—-"" Grove’s contest herein charges spécifically that ‘at’ the asto; Noveih- oe 
= bee. 5; 4902; claimant: made the: entry, he. was: the proprietor: of one fe ee 
on oadred: and sixty: acres. of land’ in- Woodford. county, Oklahoma, ee 
ee “being: the SW. De ‘Sec. 32, a 25 N., R. 12 W.; ; that the entry vias ae 
therefore fraudulent; etc. a2 
| Section. 20: of the act: of May 2 2, 1890 0 (06 Stat. 81), provides that! ° 
2 oN person who’ shall - cat: the. time be seized i in fee simple: of’ a hundred ‘and. ani a oe 
eae ee ‘of. land: in any State: or. _Potritery shall. hereafter be entitled to enter * land | in ate Ae 
vee oe Territory of ‘Oklahoma. ee ee ve Pee ee sa ee ae ame = 








oe Tt is admitted | ‘that. Glainjant > was, thes pr roptietor of 160 a acres, 5 being eo a 

os the. said Sw. 4 Loft seetion - 82, -at. the- date (November. By. 1902) he made. ly ne 
a the: entt ry! hiékein; but’ ‘that: he had. sold’ that. land: before. the: contest: eee 
oe Pov herein was. filed.” Tt is” further’ admitted: that: he. am e the entry — se 48 
Seo herein in- » good faith; that when he. did s 80, he disclosed t the fact that pie rs 
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oybe WS * then the pr oprietor: ‘of 160. acres Sot land; ‘and that the register: and” 
eee ‘receiver. then ‘assur ed. him that he -had' a perfect. right. to: make - the 
ee entry. under. the. provisions: of. the act. of May 22, 1902. (82 ‘Stat., 208). ge ee 
--. . Jt-is clear therefore that the. change: of fr aud. made i in i the ¢ contest a oe 
ee davit. herein -can’ not: be: shown. - : no c a 
-- Ft is contended, however, “that: ander tha: provisions: ag: fie act nee eee s 
Ve May 2,:1890,. supra, ‘Bonewits, the entr: ‘yman, was clearly. disqualified. Bee 
age a “There can be.no doubt that: such. would be the case, but for the Pe, oo 
oe Visions of the act_of. May: 22, 1902, supra, which read. as: follows: Ce 
or, a ‘That : any person: who, prior. +6 the passage. of an: act. entitled. “An act. more ae 
ve ee fbr: free homesteads on the public: lands. for. actual: and. bona fide settlers, and. Teseryv~- crs 

diag: the, public ‘lands’ for. that purpose, ce approved May 17th, 1900, haying: made a9 0: 

= homestead: entry ‘and. ‘perfected the same and. acquired title to. the land by final. hae 

entry by having: “paid. the. ‘price. provided i in the law opening the land to settlement, ie ee 


‘k oa. 


‘and who would have been entitled to the: provisions of the act before cited had final’ 


a ‘entry. not been made prior to the: spassage of. said. act, may make another homestead a : = 
, entry of not exceeding one: ‘hundred! and sixty acres of any of the: poble: Jands in. lage 
> any, State-or Territory: subject to homestead entry. - : . 


‘The land fir st enter ed and patented’ to Bonewitz: ‘was, as Ss stated, a) 


~The act of May. 17, 1900 (81. Stat. ; At 9). known: ‘as the free homestead 


~’ commissions—the right of commutation, however, being preserved. » 


‘cs The act of June 5, 1900 (81 Stat., 267 ")s followed, giving the right to ae 
“persons who had theretofore made homestead entry and. commuted.the, 

7 “same to enter other lands sag. though. such former entry had. not been fea 

ons made, as commutation, however, : being: denied. .'The act of May 22,. 

"fe 1902, above: quoted, gave ‘a new and. independent. right ‘to. makea o-. 
i - homestead entry for not exceeding. one hundred. and sixty acres to the oh a 
ae class’ of persons. therein. specified” (Thomas Le “Bowdon; 89 i De 
a “1BB). The class: of persons specified as being entitled to the right this oe 
given are those who had entéred Indian lands and. acquired | title thereto = * 
-/ °° py paying for them prior to ‘the passage of the free homestead law, 0 
oe and who. would: have been‘entitled to the benefit of the free homestead oe 
eae law had they not made final entry before the. passage of said-acte: i922 oo e 
Claimant’ herein was. of that: class of persons contemplated by the Ue 
ne aut quoted. “Tf ‘the act of May. 99. 1902; gave a. ‘new. and. inde+ eae 
—. pendent: right* to make homestead. entry,” as held in. the Bowden: case ee 
above: eited, also. in ‘case. of. Otto Hansen (82. L. D., 505), and if,as. 9. 
~. held-in latter case, the. said: act entitles“one situated as claimant her rein ee 


aoe 





oh a portion of the Cher okee Outlet, Indian lands. As the law existed i in : . 
1899, ‘when he received patent’ therefor; he was: required t to pay for it. 


- Jaw, relieved subsequent: entrymen of these Indian lands from pay ing ae 
- for them, and provided that patents should i ‘issue therefor after. resi. 
“dence for the period required by law upon payment: of the usual fees and ara 


a ce was ‘‘to-the full quantity of one bundr ed and sixty acres. without: ye 
ey | 2 dikion,, qualification or restriction: other than such as is prescribed . bye 
pee oe act,” a it would. follow that claimant y was a qualified a ae and”. oo 












a 20k Jand ‘i ace ‘Oklahoma. 


DIECISIONS: ‘RELATING ‘TO THE. PUBLIC. LANDS. dos OTT ioe oe 


nee ontitled” to ‘make anti of the Tandi in  couareray: notwithstanding he ee 
: owas, at? ‘date of: entry, the: "proprictor'd of « one hundred: and Sixty 2 acres - Fe 


poe eameers Nit) act: of May 29, 1909, “does: nob ‘dontaitn any 7 prebibition aguinet pL alee 
| OP ae applicant. for ‘its privileges: whe owns 160-acres-ofJand: “It was) 
2 pat! ‘by: reason” ‘ofthe. peculiar and’ ‘unusual ‘conilitions s-growing. out. gu 
os of the “free: homestead law, and the: act. of June 5, 1900, supra. ABE Oe ee 


: - placed. all. persons, on-an equal. footing. » - The: act’ was:in a sense reme-- : 


7  dialy rTt is: shot! believed’ Dy. the: passage of? the: act. that: Congress’ 2 a : 
- intended that:one who had enter ediand paid for Indian lands must sell’ | 
the ‘same: ‘before he: could: ‘be. qualified: to. tak e advantage’ of its. ‘pro-: oe 


a visions. The ‘act: does: not. ‘so state: Fo. ‘sO’ construe it. would. be. ‘to = 
oe subvert one of the purposes of Congress in. its: passage. ne 
It follows, that. as the act: quoted gives a new and. dependent Hilt 


ae ot: the: class of persons: -named,:which. right” is “without restr iction or a, a “e 
. qualification, the. previous -act. ‘of: May. 2, 1890,. Supra, was, to the 4 





the later act. 





ea - afr med. 
oe. scr100n ‘LAND-SETTLEMENT on UNSURVEYED. SCHOOL SECTION. 


- Srarie oF + SOUTH, Daxora 2 v. “Tuomas. 


‘ . extent of the class described i in 1 the act of. May 2 22, 1902, superseded by [ ne oe & 


“The action. af your office rejecting the contest affidavit herein | is 8 ee 


co stile: upon i unsaiveyed: ‘public Jand who fails to assert: his’ ‘dain. ‘within’ fired: = ws es, 
+ “months-after the ‘filing of the township plat.of survey. does not) ‘thereby forfeit... 
his settlement: ight j in: 1 fayor. of. the. ‘State’s s claim. to the. land, under its: echeal ae eae k ag 


land grant. 





oe Soong Py to ae Cee of the 2 Genera Land Office ni : oe 
oS LC): September 81, 1906.. EWE Cd. 


“The Départment tas consideréd: the ‘eppal of he: ‘State: of: ‘South’ . oS 


a y Dakota from*your ‘office decision of N ovember 145° 1905, distnissing its’ | 


- “protest. filed, against the. ‘homestead entry of Mar ki. ‘Se ‘Thomas, SO. far. 


"as the ‘same covers the 'N. 4. NE. 4 , See. 16, T. 5 Si, RB. 5 EL. B. ‘AL M. o 
oes Rapid: City, South Dakota. ° ar ae 
Ey aoe The ‘tract i in. question: is within the liens: of: “the Black Hills forest wae, 
en - reserve, created ‘by. proclamation dated. Septéinber 19, 1898, ~The’ 


= survey” of the ‘township. Was : ‘completed: on. November: 12, ‘following, oy : . 


= appr oved May 23; 1899; and the township plat‘of survey was filed in — 


— ‘the-local land: office: on April: 10; 1900." February 28, 1903, Mark: S25 
ae Thomas filed: an affidavit, accompanying” a honieatead’ ‘application; in’ ere 
which he. alleged. settlement upon 'the tract above described, together ~~ 
ele with the S. 4+ SE. 4, ‘Sec. 9; adjoining. lands. March. 1, 1892; ‘that he had? °°: 3)8:"- 
Og -etthat time an. actual bona: ‘fide settlement. upon. the land: and had estab~ ae 
ee ‘Tished : a residence thereon with. the intention. of making the’ same, > his oe ee 








Oa eS fe 
Me ee acr eS. wale eiltivadion; ith mptoverouté Sonalating of a iar n. a a oe 
: thirty-two. by. seventy: five feet, a farm house, fourteen. by eighteen oe 
a tect, shed, twenty- -four. by. ninety. feet, ahigken: house; ‘fourteen ‘by << 
oe eighteen: feet, ‘and two. “miles. of: fencing, the. reasonable value. of the ee: i 
ae oa . same. being placed | at $1, 0003 and that. his failure to. make earlier. agser- ee 
ction of his claim was alleged to, be because. of ‘the great: distance, from | ee 
en the: land office, and. the i inconvenience: of. getting there. He. was. ‘per- renee 





ES prot. but its protest ¥ was. 
Eee oe August.’ M905. oe 


a eu 2 | DECISIONS ‘RELATING TO: ‘THE PUBLIC ‘LANDS. eee ee 


ett 


ies . mitted to. make. homestead ‘entry.: of. the. Jand « On. “March. As 1903, and, oh oe 
Coe ater. due. notice” by. publication, : submitted. final. proof: on. April QO 8 
eae 1908. upon which: final homestead: receipt: and. certificate: issued: ° No.2 8-23, 

ace “appearance. was: ‘made. by. the. State. at: the time of. the offering of. ‘Bhalen aoe 
filed in: response | toy a 1 notice. issued by. yous: pe 











. The protest qudstione ‘Thomas’ S s alleged: jeuidacie’s upon i the: Innid: aie es 


i compliance with law,-calling attention to the fact. that: the: township. 

“ platof survey. ‘made. no note of: his i impr rovements; ‘and further objected: os 

~~... to the allowance of ‘his entry,. assuming that he’ settled and resided.on °. | 
the Jand-as alleged, “because of the fact that -he- did. not make timely. 


assertion of his claim within three months after the filing ofthe town- — oe 


| oe ship plat. of survey.» “Your office decision: ‘holds. that. he is. protected . : 
cess by the. remedial provisions of: the. act of April 15, 1902 (32 Stat., , 106), es 
a ‘refer ring par ‘ticular aly to ‘the ruling, of this s Department in 1 the ¢ case. of ae i 2 


~ Hiram H. Ruby.’ ee ee 
“By section 11 of thes sok. at February 2 22, “1889. (26 Stats 67 76), sphich us 


: ake: made a grant ¢ of. sections sixteen and thir ‘ty-six to the State of South a ? . 


ee Dakota i in ‘support. of common schools, pr ovides. that— is oe 


“Such: lands. shall: ‘Tiot ‘be: ‘subject to. pre- -emption, homestead, or any ‘ther ee ee ae 


| fe syndee theland Jaws of the. United: States, whether surveyed 0 or.  nheurveyed;. but t shall ae wef 


oo be’ reserved. for school. ‘purposes: only. © 


It has been: many times’ ued by the State b in: cases ss tending tetce oe 


ee “this Department. that. the effect: of. this language was to vest'a title in =. 
the State to:all sections sixteen. and. thirty-six in each township at the — eee 
oe ~ date: of the admission of the State, without. regard. to whether the land... 
Sie Ahad: been at that: time: ‘identified, by the extension of the. lines of public oe 
survey over’ the. same, as. ‘portions. of. such sections or not, but such Poe eet 


oo contention. has:never ‘hoon: acceded to by this: Department. oo 
cote eT Wea: said i in the departmental decision of May 21, 1904 (not reported) a 
ae in the | case. of South Dakota. a ‘Hiram H Ruby, that— oe : es 


Tt will. be: noted. that no provision was made for the. protection of settlers upon nanab 


: 2 sections sixteen. and: thirty-six: prior.to- the survey: thereof, but: such a: provision is a x 
Pans = found. in. the: act ‘of . February. 28,: 1891. iL 26°Stat., 796), amending sections. 2275 and)... 


: - fe © 2276 « of the: ‘Revised Statutes, ‘and said act of 1891 has. been wniformly construed by” 
"this Department as being'a general adjustment act applying alike’ to all school grants 
to the: several States and™ Territories, and in the tstructfons ‘of: April | 22, 1891. (12 ae 


oo os a L. D., 400)+4 it was held that. the piueen 2 of the act of fFebrunty: 22; 1889, De ac a 














_DEOISIONS ‘RELATING 1 TO ‘THE: PUBLIC | ‘LANDS. 


SO: ‘ar as: in ‘cénilict with 8 sections 2275 ane. 2276 of the Rovio: Statntes, as ia 
teens act. of February. 28, 1891, are’ ‘superseded. by the. -provisions of said. amended. >. 
sections and. that the: erate of school lands ie Provided for i in the act of 1889 should: Sta oye 


: “1880 Was a a present gnint of mentions: one ‘jdentified. by ‘ihe ‘pablié survey ‘at t the al a. “ 


OF: the: State’s admission: into: ‘the Union, ‘but. wather that- such. ‘grant: had-no binding 


-. effect until: the. survey of the townships. and the’ ‘designation of the. specific: sections: ~~ 
“granted. ‘In applying the protective: features ‘of the act of 1891 in’ favor of settles. 
_ ments made upon school ‘sections. prior: to ‘survey, the Department. in. effect has heldi 


that: the reservation, by. the act of. 1889; of school. sections, whether. ‘surveyed : or. 


~~ unsutveyed, does. not: preclude thé: power of Congress to make: other. disposition. ‘Of: 


the: lands. prior. to: the time when this. State’s title: may: become complete, viz. “upon 
their identification by. the lines of the government suryey.: Sey eaiaces fs ee 


"Section 2275 of the Revised Statutes, as. mended previdie tsk 


“where. settlements, with. a view ‘to ‘preemption | or homestead, have” been: or ‘shall 
_ hereafter be made before’ survey of the land in: the: field, “which are: found to have.- 
- been thade. on. ‘sections. sixteen: or. ‘tbarty si these sections shall: be subject to the 
claims of such. settlers. get per dde te ee aaa arcs a5 


In the Aduutudatration Apluse ehook orate ‘his nia Depa ment has: held” 


a that the. protection. ‘thus: accorded: to. settlements. made. ‘upon: school 
‘ "sections. before their identification, is asaving ‘clause: only, that: it-pro-.: 


“tected: such. ‘settlers in their “rights initiated” prior to. survey, but if. 


they. failed in the completion. of their claims the State’s 3 title ‘remained — - 
“unaffected thereby. At the same time, the State has. never-been held \ 
2, — bound to. await the. action of. the: setiler, but. may immediately, 


licu thereot tinder. the indoninity. pr ovisions sf. its grant hers: the undo 
is at: that time: covered. by a bona fide settlement’.claim.: The law’ 


learly. subjects lands SO settled- “upon to. the claim. of: such. settler, and: : : 
any. question. governing the: formality: “of. the agser tion. and: completion 
of title under. such. settlement i is-clear ly a’ matter between’ the United - 


: States and the. ‘settler. Ng! repeatedly: held. by. the. -courts,, “the: law. 
deals tenderly. with | one who, i in good: faith, goes, upon the public land; 
with ; ; view. to: making « a honie thereon.” “ (Ard: v. Brandon, 156'U.S.,° 
aT, te 548; J ‘For the protection of. other. settlers: under: the. public land 
laws 55 it is. provided: that. those. settling. upon ‘the’ public. lands must: 
make assertion of: their claims. within. a given | time. or forfeit the same” 
o the next settler in order of time who shall ¢ onrply. with all the: pro- 
-yisions of. the: law; but! ‘this. forfeiting provision: in: favor. of the: next 
-settler in order. of: time has never been. applied by. this Depart tment:in 
fayor of : a grantee. claimant. It: must be held ‘therefore that. Thomas 
did. not: forfeit his. homestead elaim ' “by. failing to make formal entry” 
in the local’ dand . office | within three: months: after "the: ® fling of. ‘She. 
: township plat. | Ponee . eee 























ae hae "DECISIONS RELATING. TO: THE ‘PUBLIC. LANDS. 


ithe: ae protest questions Thomas's prot of etloment: cena 4 Pe 


es haa improvement prior to survey, no question is raised in the. appeal; = 


- and i in, view of the substantial character of the improvements: as shown 


ae f i. by bis. final proof, submitted without protest. or. obj ection, itis deemed. oe 
aes | smanacessiory § to: fur ther’ notice this feature of the « case. _ Under: the, wal Bae foe 


Ge > Thomas © comes. s within the remedial provisions of the act of f April 15; poe 







The. ‘ontite ‘chatter dusidlobed: ‘the doctor sppealaa't fo ‘om is. inated, — 


re ‘Thomas’ Ss: entry, if otherwise regular and. his s Brook. tonne 
; a : 3 will be passed to patent. a =o eee ee Oe 





"MINING CLAIM—VERIFICATION OF » AFFIDAVIiS-NOTARY PUBLIC. 


“ MrturoRb ‘Morar, Mines Ixvesmnnt Company. 






= . ; he ms mere hee that. the application. for patent to a mining ‘eladin: ana ihe affidayit'a as a a on 
ge ae to the: posting: of notice on the claim, ‘executed by the duly authorized . agent of! ae: 
ye ah corporation; were verified: before a. notary public who was also secretary. of thes eee 


‘ oe ‘Metin gq Seorcary Ryan, to the Conbssviagionian of the Genarat Land. Spe = 


fe. ~ corporation; is not: sufficient reason. for requiring. new application and. affidavit, ae a 
ae unless the’ notary. public was at such’ time also. a stockholder « or r otherwi ise e bene-- oe ee 
oe _otealy interested 4 in tne epee OG ge eS Ss ee ees 


=e Le Gyo September #1, 1906.0 9.8 AGI Ne BY): ae 


. oo outer for the Paradox, and: Paradox No.1 lode mining claims and the 2 ee 
ee faredon aod Moloch: mill sites, sur Pyey, No. 4976 A and. B, » Salt Take 


May: 14, 1903, the Milford: ‘Metal: Mines ‘ipvestmont : Cainpany cae ve 


roa 3, 1905, ‘your. -offies dir bt: i a IGeail officare. to nolity the. oe 


era ee that it must fu rnish, amongst. other things. not necessary io E “a 


' “shes considered’ here, a new application: for patent. aud a new affidavit. = 


le as to posting of plat and notice.on the claim, because the application 


oe and. affidavit, executed’ by. a duly: authorized agent, of the company, =. eS 


2 were verified . before. S. nt Br ‘yan, & notary public, who- ‘is also secre-~ 
a stay: of the corporation. « It was: stated i In your: office decision that—_ 


= O88 when. the latter i isan. interested. party. in the affidavit, as the notary public appears 
oe to be 3 in the, case under consideration. . | LOB oo a . 


is are be. considered as having acted for and in behalf of $. J. Bryan, seer retary of the 








Ati is the. practice of the: Department. not to accept affidavits verified before. a notary’ 


“It: was also stated that the agent of: the scoipeay =f LE ce : 


oe “company, i in making said:affidavits. The act-of the secretary in administering the -. > 





ee ' ‘oaths. to.the. agenit as aforesaid. is. equivalent to. administering the oaths to: himself; 7 
ee and, in order. that.an official’s a acts a thay be entitled to: due faith and credit, they thust 
a al Be: free f from oe interest. ee a ee ee 

























"DECISIONS: RELATING tO THE PUBLIC. ‘LANDS.. = Se EB oe 


— “ Bubsoqusatly the Teall: odiccrs: forwarded é a ~eontiimitcatiorl from, an anes 
| 2 iene of the company in which, amongst: other things, it is. stated. ee 
a ae the,, Pequir ed application a and affidavit would be furnished as soon coe 





ee Bp ‘déeiaion. oF F uly 413, 1905; ‘your: office, ating’ the. ‘dopartoental jo 
ie of June 15,, 1905. ‘(anreported), ‘in the: case of. the ‘Frazier. aes 
~~ Borate. Mining Company’ ». Calm, on review, held: the: entry | for .cans 8 
~celation for tbe stated reason, in effect, that the secretary. of the com- 
: ~pany was. disqualified to act as notary in-the premises; that his attempt. 
- to ver “ify | the ‘application. and affidavit. was. therefore without. authority. wee IS 
-- under the law and of no. effect, and: that the defect was one. ence aes 
: “ec ootild not be cured by. filing new ‘papers: properly . verified. Coe 





o Saat In the iraaier Bor ate. ‘Mintge Company, case, supra; the question of! : : 
mothe: verification of: an application. for patent. toa mining: claim and the 
Se verification: of an affidavit as to posting. plat. and notice on the claim, oo: 
owas, amongst. other tages :t under " consideration, and it was: s therein. eee 
eee slated that po ee 8 eee ee ee wie: 

es e : “N either section: 2335 éf: the Revised Statitos; i nor. ‘any ‘other provision rot the. mth oe 
a tae laws, authorizes the. verification of. applications for. patent” or’ affidavits such’ as: ooo 
oo» Se here’ involved otherwise than before an officer, authorized’ to'administer oaths within: ; 
oo the: Jand_ district. where the claim. is: situated: ° ~The attempted- ‘verification’ of. the: 
ee application ’ and affidavit i in’ ‘question before-an officer. acting” without authority. under... Be 
othe law, was: of no more legal. effect than if no. attempt at'verification had ‘been midde; <2 es 
hs and! the’ notice published’ by the register. based. upon: such’ application and affidavit, ae 
oe 2. being” without. legal’ foundation, was, fatally defective... The’ case was: therefore. not oc 
o., -one-of mere irregularity, or one which’ presented, defects that: might. be cured. Dy as 
<.- supplemental proceedings. The notice -being invalid, the entry can- ‘not, stand, a 

a (Southern. ¢ Cross Gold Mining Company: Us Sexton et. al., Bt L.. De ALB. 2 fe 














os ‘The. question here. ist, Was the secr retary. of ‘the. company san 


‘patent: and the affidavits as. to posting plat anid ndties on 1 the claim? oe 
. Tt appears. from. the record. that: the’ notary public who. ver rified. tie 
affidavits and. the seer etary of the company : are one. and the same per- a 
“son. alt also. appears | that'as notary public. he: was. commissioned. to. feb 
SAD. ‘and: for: ‘county. within: the land district'i in’ which the claims: are ¢. 
: situated; ‘that the oaths were regular ly: administer od. by him: to the agent: — 
“oof the: company; : and that. he: attested the verification of the affidavi ts. — 
The propriety’ ‘of the. rule that oaths and affirmations should be taken = 
~. before officers who are. disinterested and unbiased is too. thanifest’ to. 
“require. discussion. | ‘Peck 2 v The: People (153, IL, 454). But the ‘mere © 
«fact. that. the notary 4 is an. officer of a corporation: will not; however, ~ 
oe ~ disqualify: him’ from. taking an: acknowledgment i in favor’ of such. cor. : 
sos sporation. unless it be also. shown that he is.a. stockholder or otherwise : 
we “pe benelclally i interested. Gite and ie. Boog of pte and: Edit. esp 
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LS web's ate pe 569, “and & cases: : there. cited.) “Ji: ‘thé ¢ case 6b Horbaah« on oo oe 
ee Tyrrell. etal. (48 Neb., 514;:67 NW. Rep., ‘ 485); it was held that. a8 es 
notary publie is not disqualified from taking an acknowledgment ofa 
ee “mortgage 1 made to a. corporation. merely. because: it is shown that: hie" 0 
oo wasat the time secretary: and treasurer of the mortgagee, it not appear. Se 
a Ing: ‘that. he was a stockholder-i in. ‘such: corporation. ‘or: otherwise: bene-_ oe, 
ess ficially . interested in Roving the apr ieee made.” ‘ An discussing the nes 
case, the court said: | | - peng igi af os ina ge 





“Was the sokabwledgment a ‘Mr. “aid ‘Mis, ‘Bevel: to. fhe caortgapes on 1 their ae 
eae “stead, taken. by. the notary public void because of the fact:that such: notary publi¢ ono. 
was then’ and, there the secretary atid treasurer of the: ‘imortgagee?. “There is no “eye Pe : 
nee dence‘in the record that. this notary: public had. any interest: whatever: in’ the corpo-. es 
Se ration mortgagee. - No: Jaw'-of this. state requires that: a, ‘secretary. or treasurer of. we iiten 
ee corporation: shall. be : a ‘stockholder. thereof, and simply: because the evidence’ ‘shows. aoe 
that a person is ‘secretary. and. treasurer. of a corporation; the court. ought: not: to. pre-~ 
oo sume” that’ he i is therefore a stockholder. i in. such. corporation. Bank’ v. “Rivers: (Fila. y 
oo #18. South., 850. “What. interest: and: what relationship possessed by. an: officer disqual- 
oe -ifies, him from’ taking ; an. acknowledgment. of: a: conveyance of real. estate j a: We. ‘have 
not. beén:’ ‘cited: to.any, authority, nor. have. we been: able to find: one, : which: lays 
: down, or. attempts’ to lay: down,’ any. rule: WwW ‘hich’ will afford i in: all « cases.a. safe: test. for. 
determining: whether an officer is disqualified, by- reason, of: his relationship or inter- 
> ests, from: taking: acknowledgment i in-any ‘particular case.” “Whether such disqualifi- 
oe cation exists in nan yc case emust be determined from the peouliar fe facts and. circumstances 
By parity of: reasoning i t does: not sCappéar: hak ihe. ‘verification of the : 
affidavits in. this: case should be held void. ‘merely. because. the. notar ry 
“was: secretar’ ‘yi of the corporation. » The record shows that the appellant : 
~ company i is a. corporation. organized under the laws of the: ‘State of 
Utah! No-statute of that State has been found which requires that a. 
_ secretary of a corporation shall be a stock-holder.therein. . Further- 
‘more, ‘itis ‘stated j jn the appeal: that. the: secretary of the appellant. com: 
pany is. nota stockholder, cand ‘that. he is. jerely: Sinployed: to. act. as 
_-Soeb: officer. SVU EC Eee eas e ae a 
vei. Officers “of cor poratigne 6 are: ; inbroly “the: ‘agents “theréot: (Baie. ®. ce re 
“8 MeDonald; 3-Gratt., Va., 215),. and a secretary of a corporation, ute es 
o-.- side-his duties as ‘sucht officer, can only.act for it under a special power. oo Ss 
ae Thompson’ on. Cor porations,. Vol. 7, ‘par. 8551... The: agent. who exe: = 
os euted the affidavits in ‘question acted, ‘as shown. by. the record: under ee 
oy “special power. « of attorney. regularly. given by. the board of directors: Of ees 
oe the: corporation... The administration of the oaths to him. by the notary — Eas 
aoc “public,” who is: secretary: of:the. corpor: ation, was-in no sense ‘equivalent... 
oe Roce s BO: administering such. oaths to the latter. “The agent was not appointed coee 
: by: such: secretary | ‘and: did not act. for. him: “in verifying the affidavits: ~ 
the secretary. did not. and. could not: act, as an’ ‘officer of the corporation. 
- He acted. therein by” virtue’ Of his: appointment. as” notar y: public, a ce 
- public. function: entir ‘ely separate. and. apart | from. any relation t tO, or : 
connection with, ‘the eorporation: te eee a Mees, 










































“DECISIONS ‘RELATING: TO THE PUBLIC LANDS: a lh ee 


- Whilst it is. a i penation: which should: be discouraged” rae an officer soo 


a ee: a corporation; seeking title to the public lands, to’ act: as notary .° ee 


: ‘public in verifying affidavits to. be furnished as evidence for the infor-- 


mation of the land department; and whilst in each such case your office 


ds fully justified i in calling upon the company for evidence respecting 


the interest. of such officer in the corporation, the mere fact that a. 


-. notary is secretary of a corporation does not make his. act of verifying - 


affidavits in matters before the land department, in which such. corpo-:. 
‘ration is interested, void, nor is that fact alone. sufficient to warrant a 
holding that he acted without. authority oflaw. =” oy 
In this case if it be shown that the secr etary of the porporulion: was 

not at the time he verified. the affidavits in question a stock-holder in. 


x ‘such’ corporation, ‘or was not otherwise beneficially: interested, such 7 


Oy ~ The decision of. your: office i is ‘accordingly modified. 


affidavits will be. held sufficient. 


 PameRsoie 0. . Parainr.. 


ay, Motion for review of departmental decision of June: 18, 1908, 5. 
i ul D., 695, denied iby piece: mee! Ryons aoa 26, 1906. 


—_— 


_ eaeeiees ieee» MINIMUM EXCESS-SECTION 2 ACT TONE 16, a 


1880. 


“Wiinras Ee Brown. 


od ‘Where a ‘tract of land. was sak the ae of entry and rr thereof within this limits | . 
of the withdrawal upon. the map of general route of .a railroad, and properly” 


nie rated: a ag double-minimum land, and the’ portion. of the grant within which the : Z & 


- tract is situated. was subsequently forfeited, and the price of lands therein: — 
7 reduced. to one. dollar and twenty-five cents -per acre, there is no authority, : 
under. section 2 of the act of June 16, 1880; for ‘allowing repayment of the | 


a amount paid, for the land i in excess of one dollar and twenty-five cents: per acre: ° | 


. ve Secretary Ryan to the Commissioner of the Gerieral Land Office, 
“(F. L-@,) ; - September 26, 1906. . : if 3 AC. J. G.) 


An appeal has best filed by William F. Bre own from the decision of 
your office of April 7, 1906, denying his application for repayment of — 
alleged double-minimum excess paid by: him on cash entry No. 1907, 
made March 28, 1884, for the. N W. 4 of Sec. 8, T. 2 5., R. a E.., Ore- : 
gon City,. Oregon. | pa 
Repayment i is claimed andor section 2 of the act of June 16, 1880 se 
(21 Stat., 287),, which provides: » “ 


-. and in all cases where- parties have cad ‘doubleminimam price for. land ations has ‘ 


_ afterward been found not to be within the limits of a railroad. land grant, the excess. 
‘of one dollar and. twenty-five cents per acre shall. ‘in like manner he: repaid to the’, - 


| purchaser thereof, or to the heirs or assigns. 
-580—von 85-06 m——12 
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~ a Tt iad anternly heen ruled by this operon ‘hat ae proper : 7 in, 
. construction of said section makes the condition at the. time of the: 


entry the criterion in determining the: question as to whether repay- 


ment should be made under said section. Mm Luretta. R. Medbury (25 - > | 


 L. D., 308).. ‘The tract embraced in Br own ’S entry was at the date of — 


his purchase within the limits of the withdrawal upon the map of gen- 


eral route of the Northern Pacific Railroad. between Wallula, Wash- 


ington, and Portland, Oregon, via the valley of the Coluinbia. river. 


The grant. for said: railroad was made by.the act of July 2, 1864 (18.0. 


—* Stat., , 865), and. the map of general route was filed by the company 


August 13, 1870. “The line was never definitely. located opposite the 
tract in question, but by section 6 of the granting act it was provided 7 
that ‘‘the reserved alternate sections shall not be sold by. the govern- 


 ment.ata price less than two dollars and fifty cents per acre, when | 

, Offered for sale,” thus increasing the price of the even- numbered sec- 
- tions in the rene upon the map of general route. ‘The portion of the: Ane 

- road opposite the tract in question was never constructed, and by. sec: a 


tion. A of the’ act of Mar ch 2, 1889 (25. Stat. , 854), it. was. provided: 


That the. price of all sections and parts of sections of the public lands within the Re» 
limits. of the portions of the several grants of lands to aid in the construction of rail-. 
roads which have been heretofor e and which may hereafter be forfeited, which were | -- 
by the act making such grants or have since been increased to. the double- -minimum. i. ee 


a price, and also of all lands within. the limits of any such. railroad. grant, but: not. oe 


‘ embraced in such grant, lying adjacent to ‘and coterminous-with the portions of the. ~ oe 


 . line of any such railroad which shall not. be compicud 4 at the date of this act, is a 2 


.. -hereby fixed at one dollar and tw enty-five cents | per acre. 


 , Thus the pr ice of even- numbered sections was - by said act on 1889 | : 
‘reduced to one dollar and twenty- -five cents. per. acre. The. grant to. 


: - the Northern Pacific. railroad, in question, was forfeited by the act of. - | 


. September 29, 1890 (26 Stat., , 496). But at the time Brown madé his — | 


cash. entry, to wit, March 28, 1884, the price of the land had not been. 
- reduced nor had the grant. to. the railroad ‘company been forfeited; 
hence the land was properly rated at two dollars. and fifty cents per ~ 


acre. ‘ Therefore the section of the repay ment act of 1880 under which - oe 


the present claim i is made,.is not applicable to the facts. The Supreme - 
coon) in the case of t Modbury, Vv. ‘United States a8 U. 8. » 492, 2509), 
: said: 


“wlintever may have been the reason. of Conger! in aang the charge of $2. 50 : 
| per acre the minimum price for alternate sections: along the line .of - railroads within — 


_ the place limits of the grant, the meaning of the act of 1880 is not i inanywise affected - 
thereby. - ‘That act plainly referred to the case of a mistake in location at the time _ 


> when the entry was made. Where the parties supposed: that the land entered was. 


é within the limits of the land grant, and where subsequently it is discovered thatthe |. 
_. lands were not within those limits, that a mistake had been.imade, and that the a ae 
oe _ party had not obtained the lands which he: thought: he was s obtaining by virtue Of A 2. oe 
: his entry, then the act t of 1880 apples ; eee Sea eit 
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a oe no are ana teet las been mae The: onde were e within ihe limits: ce : ee 
oe the Jand grant at.the time of the entry, and’ SO remained for many years and up to. 
+ . the time of the act of forfeiture: by. Congress. ae . 


' See also i in this. connection cases of Phos: ea ney (x L. D. | 29); 
Byron Allison (19 .L. D., 458); and especially James 8S. Elliott (25 
 L. D.,-309), tavelwing J land similarly. situated to that 3 in the case under es 
_ Goneideration: = 
The decision. of -your office. denying repayment | in ie case was : 


. ‘proper and 1 is hereby affirmed. 


ee 


H OMNSTEAD-SOLDIERS’ ADDITIONAL—SECTION 2806, R. s. 


| Fxpeno C. Suarp. 


ee a A | homestead entry. allowed upon an. application. executed outside the ea district : 
_... wherein.the land is located is not for‘that reason void, but voidable merely, and: 


- furnishes a sufficient: basis for: a soldiers’ additional | ight under, section. 2306 3-of 7 
‘the Revised Statutes. ou Mee ae : 


| “aii Seorctary yes to the Commissioner of ihe General Land Often a 


: oe ie abe ‘Department { from: your See ae of’ a une 99, 1906, ae = | ae 
denying his two. ‘separate applications to enter, under the provisions of: ie 


section 2306, Revised Statutes, the- NE. 4d SE. + , Sec. 26-1. 26 N., 


eo ce 44 En, M. M., and. lot 1, Sec. 12, lot 1, ee 1B, same township and 
oe range, J Miles City land districk, ‘Montana. : a. 
. The: right. claimed is based 1 upon the alleged wilifacy service 7, aid. < 


ed Smith’ and: original homestead entry made by him F ebruary 7, 1867, : 


; ator: the E. + SE. 4; - See. i ve 39, R. 4, Boonville | land. district, Mis 


, sour,” which uae was veanceled. for abandonment, after. contest, : a : 


March 93, 1871.- - 
By your: office deaidon of March 30, 1906, fe appliagen re “— 
d consideration was rejected for the reason ‘that no sufficient showing » 
had been made. to ‘establish:the identity of the soldier and original: 

entryman. Motion for review of said decision was filed and.a supple- 


. mental showing was made in connection. therewith, which was consid- 


ered by your office sufficient to overcome the objection upon which 
your prior decision was based, but in the decision appealed from your —_ 
office refused. to disturb. the action —* taken for the further 


, cs reason that— — 


The preliminary homestead affidavit o on ‘which’ said Boonville; ‘Missouri. éntry was ; 


: Pealioged oh February 7, 1867, was executed before the clerk of the court of common. 

care pleas at. Aurora, Illinois, on.February 1, 1867. , 7 o Po wae 
... As there is no provision in law ander: which the prcliaiaay aewiestond Pe ie 
eu os may be made: outside the land district : in which the land Replies for is located — - 


fees 


‘ an 
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Sec, 2294, R. 8.), oe assuming that aid: eidice Seecuted said: affidavit as , alleged 7 >. 
_ by him, the entry allowed thereon in the Boonville, 1 Missouri, land district, was He 2 


gal, and does not therefore eoneHiute a proper basis for the right claimed. 


The: Department. concurs’ in’ the finding of. your office embodied a J 
7 the decision appealed from that the evidence now before it-is'sufficient 
 to-establish the identity of the soldiér and entryman. | This leaves only 
the question of the sufficiency of the or ‘iginal entry, allowed — npon ane 0 8: 


: application of a character described, as: a Dee for the additional ; 
Tight claimed. — oy ee ee ee cor ete 


_. That there was. an enti y made i is not: Gone Ga The application’ - 
upon which it was based was irregular and. might properly have jeans 


rejected because not executed in accordance with law, but the entry, 


after allowance, was not absolutely void. It was only voidable, and ~ 


the party with whom the avoidance thereof rested was the government: 
and not the entryman. ‘This view accords with the rule announced by | 
the Department i in the case, of-Hollants v. Sullivan (5 L. ‘D., 115, 118), 
7 where : a, similar state of facts was eee: and wher ein it. was ; held ine. 
that— « pelt, Sand ee is re 


The ground of ie objestion to the: ‘affidavit j is -that it was. anrde belore:s a clerk of 


the court, under section 2294 of the Revised Statutes, whereas it could not legally be.» 


so made, for the reason: that neither Sullivan nor ony member ob his family were 
then residing on the. land. a 

Admitting the fact.to be. as charged, sack ere sould be sd. coy the fling 
of a properly-executed affidavit, and: would not render, the entry. void, but only. 


voidable; and said. entry being on its face valid, ereeuel and 1 appropriated the .: 


land covered thereby,-so long as it remained of record. . | 
‘In the. case of John. §. Owen. (32 ic. D., 262, 264) ie. fapttiods of 


determining whether or not the original entry made by the soldier — 
constitutes a sufficient basis for an. additional right, was thus outlined: 


) "Therefore, i in determiniig whether. or AOE one ig entitled. under section 2306 toa 
ions -maake an additional. entry, it is necessary to ‘ascertain whether or not, prior to the. 
ae passage of that section, he had exhausted his homestead rights by making entry fora . 
Jess amount than 160 acres... Not merely whether or not he had made an a eery for a. 


‘less amount, but whether or: not he had thereby exhausted his right. 


In the case last cited the. entr Vv originally made was yoidable at. the | : 


< econ of the entryman, which election was never made. In the case - 


. at-bar the entryman had no election, that. right resting alone with the 
- government, and the. proper exercise thereof: dependent upon notice. 


ee tee the claimant. The entryman, howevex, was entitled to no more ° ’ 


than an opportunity to remedy the defect which rendered his. entry 
voidable, and if after being offered such opportunity he had failed to” 


; respond:and his entry: had been canceled, he could not thereafter haye — | 
asserted a right to make another entry upon the ground that he had” 


not exhausted his homestead right. Had the entry been arbitrarily — a 


. : canceled without notice because of the defective affidavit, his home-.. 
oa stead a right might; and pretnny would, pare been. restored, But ‘the - 
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yer very idea: of. yestoration presupposes ice chalet and eae the | an 
~~ rights.of claimant i in this respect may have been does not alter the fact. pe 


oe by actual entry the right. was exhausted. 


There being no right of election in the Sntaned to avoid the effect : a 
ge of an entry made. under such circumstances, and that entry having 
*~ been canceled for. other’ reasons, attributable solely to his failure to. 


5 comply with the law, -and after. due notice to him, he. would not after ~ 
cancelation upon such grounds be permitted to allege the voidability - 
bol his entry as ground for the restoration of his homestead right. } 
It follows from what has been said that: Smith, by making his origi- 


- nal entry, though voidable, but which was canceled for.other reasons, ~ 


ous attributable ‘solely.to: his failure to comply with the law, falls within ~ | 


~ the doctrine announced - in the: case of. J obn 8. ‘Owen (supra), for. the ae 


© oe ; reason. that. he had, in fact, made an entry, and by so doing hee =, 
exhausted his homestead ‘right... This being true ‘the original entry: 


= made by: him constitutes a sufficient basis for the assertion of the addi. 
a Honal right. conferred by. section 2306 of the: Revised Statutes... aa ae ee 
. The assignment of the said right to. the pre esent holder thereof. being «ae te 

in other. meshects: regular, b his Pai corms to, exercise. the : same ue ee ee 
be: granted... | | ok oe 


, dhe decision appealed fio om is accordingly horedy rever sed. 
_DESERT- LAND ENTRY—FINAL PROOF_-WATER RIGHT. : 
Davi H. ‘(Cuartin. 


* = The — hist it appears on ‘the Sat —) that they waiter Aaee of a, ‘desértdiand es 


ae Aaa entryman, relied upon to. effect reclamation of the.land. embraced. in his entry, 4 
ds. eneumbered bya mortgage. to secure the balance: of the purchase price ofsaid 
Wis ion, right, will not justify rejection of ‘the proof, on the ground that the entryman 


has not “on absolute right to sufficient water. to successfully irrigate the land,’”’ 
: within the meaning of the departmental regulations, where: it appears: that the. . 
- entryman is acting.in good faith and the proof is in all other respects satistactory. as 


a Acting Secretary. Ryan to the Commissioner 0 of the General Land Office, - 


(FLAC) September #9, 1906.0: (BO. PY Ss 


-Dayid H. Chaplin. has appealed. to the Department from your office. 


- - decision of April 12, 1906, holding for cancelation his desert-land entry 


for the SE. 4, Sec. 34, T:148., RB: 13 E., NE. d, Sec. 3, T. 15 S., B. 


*; : 


13 E.; Los Angeles land diate ict, California, in the event. he failed to ..: | 

eos : “aubmit further: and more satisfactory proof that he had an. absolute re 
right to. sufficient water to properly irrigate the land, ae ee 
_* The entry in question. was made-October 2, 1901. Final. proof v was, 


— submitted thereon June 20, 1904, at which time it developed. that the ee ae 
water right: of Chaplin: had been mortgaged, together with the land. 
| * embraced in. his entry, to secure the balance of the purchase price OF ee, 
Se ee said right, viz, 2 880 000. ns a Jeapplemental affidavit filed, wath. the. oe 
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spel Chaplin’ ates. that. the. niortgage: ‘debt: ie been ied rs a 


Stee - $2, 000. He further asserts that, by reason. of the terms. of: his aor ee: : ae 


By ment with the mortgagee, he could not pay the. balance due evenifhe 


a . were financially able to do so, and can not therefore meet the require- gee 


>? Smenits imposed by your office by. removing the incumbrance. It is” 


- this lien vals the water right which your office holds qualifies and sees 


; destroys the ‘ ‘absolute” character of the ownership thereof. | 
“The only question presented is one. touching the nature or quality. 
of the ownership of the right in question, which must be vested in the 
-entryman at the time he submits final. proof, in order that such proof 
‘may meet the essential requir ements of the law under which the entry 
| was made.’ If. the prot, offered 1 is sufficient for this pur Bose it. must . 
be accepted. | | 


- The statute itself nowhere diveotly ere he nature of the inter on ae 


_ in the water right which must. be possest by the entryman. It. pre-/.- 


tae ~~ geribes the. amount which shall ‘be - expended in the reclamation, etry 

of the land and recognizes. expenditures made i in ‘the ‘acquisition of : os 
water right as a part of the aggregate amount specified. . The: require- ae 
ment. that the entryman. have an ‘“absolute” right to. sufficient water 9 

-- to reclaim the land isnot found in the language of the statute, bu the 
term is. used i in ‘departmental circular of February 17, 1904. (39 | ies Bee ae 

ots 456), 3 in defining the nature of the owner on in the nent to the water, eo 

- It i is stated therein— | 


“That the entryinan has.an abaalite ight to. sufficient water to successfully irrigate Be, 


- theland . - are essential facts which. must i in:all cases be ilearly established by. ory 


: the proofs. 


ere correct dppeaaen of. the case ‘ander consideration depends upon a - 
. a » proper determination of the meaning of the word “‘absolute” as used. 
In said: cir cular. The circular referred to. must be construed in the... 


light. of the statute upon which it rests and which it-was intended to 
explain . from ‘an administrative ‘point: of view. Unless the ‘proper 


~ administration thereof. requires a narrow. or. technical construction of 


the term such inter ‘pretation is unwarranted... — | a 
Blackstone (Cooley. Hd., Vol. 1, Book. 2. p. 880) defines ‘the term 3 
| absolute i in ‘its relation to personalty as: that— se | 


where a man hath, solely and exclusively, and also. the ‘occupation of any civabisi 
chattels; so that they cannot be transferred from a on cease to be his, without. hs | 


Own act or default. 


“As applied to the owner pile of f realty the term. is 2 equally b brody 


Nc ow what. does ‘* sole owner | > “mean, or what did: the parties understand ce a. os 


a Evidently, we think, they méant, and must, have understood, ‘that, the assured - had ese ot tae 
eee: fee-simple _ title, Sole. owner” must mean, it seems to us, that-no oneelse has = 
~ or owns. an interest in the real estate. If one should state that he. was the sole... : 

owner of ‘real. estate, describing. it, the hearer would understand. that he owned. 3 | et es 


there was or could be owned; “that no one else’ had any interest therein. te one 


. ey a ‘should covenant i in é a deed. that he was the Bole. owner of the real-eatate, ‘such a cove- = . Es f° 
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see nant would ‘be pros if he owned. a life-estate daly here. ig no. distinction ee had 


ea _. betwéen ‘sole owner?’ and. the owner of an. ‘absolute interest” in: real estate. le a 
os. sole interést. and’ absolute interest mean the: same thing. eae administrator Doe, HE i 
Ne Hawkeye Ins: Co. (69: Iowa, 202). ie , cathe 


aoe used as meaning the same in law. 


Tf the nature of the. interest, eas or Ete Sich may be bad: in fal oro a 


: oe as above described is considered it will be found that it: is divided into vested: 


gh ey ~ See also. Words and Phrases J udicfally Defined Wo. 1 139) and ase : ; 
are cited” Het, - ms 
| Thet tenn. ‘vested’ » aha: “absolute” are often, as s applied to realty, o Avy 


. : “and: contingent, . = oe as, it. is | absolute or uncertain. nen Real. ra 
oe sake 4th" Ed., Vole 1 1, p. 34.]- PON as , a 


Unless. administrative policy. clearly requir es a. pdifiorent piliadoae?: aay 


ies ot the term, its use in.a sense more restricted’ than that. adopted by . 
_- the courts ould amount to little less than a curtailment of: the rights — os 


" conferred by. the statute thru. the instrumentality. of “judicial. legis- ~ 


_ lation.’ » Such a result isto be car ‘efully avoided. at all times, even in a 
oe construing the. specific language of ‘the statute, and where itis. likely — 
to. follow from a narrow construction of a jai ‘0b. used. in the act. 


os itself, but. only. adopted. and applied. by. the administrative department 
asa necessary incident to. the correct application of the law, such. con- 
struction is all the more to be avoided. ee 

In the opinion of the. Depar tment. the definition of the term dinpesd 


a and followed by the courts need: not be limited in. order to compel a 


strict. compliance with, the. law i in cases similar to the ‘one under con-. 
| sideration. ‘Under that. definition and. the. laws of the. State of Cali- | 
fornia it is: clear the owner of - proper ty does: not by mortgage divest — 
himself of: any interest therein. nor change: the nature or character of i. 


ee -his ownership. Alien: only. i is created by, mortgage and the rights of — : 


. the mortgagor © to the. control, possession. and. disposition of the. mort-— ato 
at gaged property cannot be defeated except by default-and foreclosure. | mie 


* T+ Bhe. mortgagor’ 's interest cannot be disturbed ‘“without his. ownactor 
default.” “His interest, if absolute before the giving of the mortgage, ~~ 
remains the same “antl: defeated by foreclosure: - The vesting | of the 

-. estate or interest in Chaplin’ was not ‘prevented by the giving of the 

ges ‘mortgage at the: time of. purchase. . His inter est in the ent is an Near 


ee absolute: one within the definition of Blackstone. : ee te 
~The absolute inter est referred to-in departmental cir Souiae of FE sbr uo cee 
a a 14, 1904, supra was not: intended 10 mean an, interest, whose per- 


 petial continuance in the claimant.was assured: Reference was rather. 
to the land itself; the aim being to require a showing that a sufficient, 
: © permanent water supply had been obtained for the purposes of recla- 2. 
ee mation, regardless of whether the ownership thereof” mightormight 


OS not remain forever in the claimant: Jf the water and the. right be. 


- annexed t to the land the continued ownership thereof byt the > original : - fe " 
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a . ‘claimant is 1S mated atk not. to be ieee ‘The ain oes ‘more- Boe 
- over, is largely one which must be considered in connection. with the: 
i. facts ‘presented by each particular-case. ‘Though the right. were legally fg 


: vested i in the claimant but so encumbered as to raise a suspicion touch- : 


3 ing the good. faith of the. transaction which the other facts tended to 


7 < confirm, the good faith. of the’ claimant would become the subject of | 


Inquiry, which. proof or disproof of bona fide. owner ship of the water | 
right would tend to establish or refute. = | 
- . However, in the case at bar, the other facts pore or evi- - 
dence the good faith of the claimant, His expenditures have been far 
in excess of the’ amount required, by the statute, Nearly the whole - 
area covered by his. entry is under cultivation and he is evidently 


- making an honest attempt. to remove the lien. against the land and _ 


‘ } : the water right. . In view of all this, the | Department ‘i is’ ‘of. opinion ie 
his showing with respect. to’ the. ownership of the right to sufficient. a 
water to: successfully irrigate the land” is sufficient; and. in beet 


- absence of other objection the: proof. offered should be aocapted, 


The decision a from i is  aceordingly, hereby. tever oe 





ve me 


- SOLDIERS" ADDITIONAL APPLICATION— WITHDRAWAL FOR FORESTRY Bee 


"PURPOSES, 


Buar BuRWwaLt., 


: An apellestion to. rate soldiers’ additional . entry, ‘in tener} sobattiation for a ro a 
~ — similar application theretofore filed and rejected. for invalidity, ° can not be: ~ 


i ~ accepted in the face of an intervening withdrawal for forestry purposes; nor can o 


> _ the original invalid application, held. for rejection. prior to the creation of:the if : ell 
- forest. reserve embracing the land; be regarded as a “‘lawtul filing ”” within the. ste 


i meaning of the exception in the proclamation establishing the reserve. 


et voor Seoretary Feyan to the: Commissioner of the General Lond “Office, aoe 
LC). a. Septeniber 29, 1906. CSG) 


“An sopeal ie been filed by Blair Burwell from the soagion of your - f 


office of February 1, 1906, rejecting. his application to enter, under 


~ .~ section 2306 of the Revised Statuites, the SE. + SE. 4,} Sec. 8, and SE. 4 
Dome) ee se Sec. 16, T. 87 N., RB. 5 W. , Durango, Colorado.” 


February a1, 1903, Burwell; as: assignee of J ohn Ww. rere made | 
application to enter the above- described tract, based on Mann’: s ser vice: | 


in the army of the. United States and homestead entry alleged. to have. . 


: been made by him in 1870 at. Washington, . Arkansas.. October: 12, _ 


1904, your office rejected the application on. the ground that the iden- oe oe 


tity, of the soldier with | the homestead entryman had not been suffi. oe 
oo ciently established.’ -Altho Burwell was aflorded. opportunity - fore 
_ | appeal, and extension of time was, upon request, granted within which = 

__ to procure and submit ‘‘new and ‘additional evidence” in support of =~ 


: = his 8 application, no further action eppent to. have een taken by. him _ 
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ae ~dlong thded eee “September 26, 1905, the local fibers: dei itted aS 


an application by Burwell, as assignee of Levi W. Simmons, to make © 


~ soldiers’ additional entry of the tr act originally applied for, based. on... 


the: military: service of said Simmons and homestead. cntry made. by. : 


ss him in 1866 at Topeka, ‘Kansas. After reciting the fact: of his original  s 


Gam application. and its rejection by your office, Burwell. stated that he - ‘ 


desired to file his application, based on Sitnnions? s right, in substitution 


ee for. the rejected application made as assignee of Mann, and asked thab 


the same be considered as of the date of the or iginal application, in* 


ee : j accordance with the. case of: Robeson of be White, 80 L. D.. , 61." --He also . : 
‘asked that all’ papers in connection with the Mann case be returned to 


his attor ney, reserving the right to subsequently locate Mann’s soldiers’ ~ | 


_ ~ additional right on other lands, provided. proper showing should be . “ se 


a : made i in conformity with the requirements. of your office. 


“In ‘the decision appealed from your office: held. that by. ca ne of the: - 


| : "gubstituted application the decision. of October 12, 1904, rejecting the — 
application of Burwell ‘based on the Mann ‘tight, ecame: final, said a 
application finally rejected, and as the validity. of said right had not ey 


been established, refused the request for the return of the papers. 

The township in. which the land in question is ‘situated was reserved 
April 2, 1903, for the San Juan forest. reserve, and was permanently | 
withdrawn ‘for such. purpose by executive: pr iselamation® of June 3; 
1905, in’ which’ were -Sxeopted. from ‘the: force: and effect of said 
proclamation— oe = : _ | 


all the lands which Have beer, prior ‘to fhe date Bercat ecneaieealt in 1 any a entry 
_-or covered by any. lawful filing duly of recordin the proper United States Land Office, 
~‘or.upon which any valid settlement has. been made pursuant to law, and. the statu- 
. tory period within which to make entry or filing of record has not expired: Provided, 


Zz » that this exception shall not coutinue. to apply to .any-particular tract of. land unless | 7 


the entryman, ‘settler or claimant continues to eomaply: with the law under which the | 
entry, filing or settlement was: made... ve or . 


Your’ office rejected the application. based on. ‘the Simmons right for a 


cons - the reason— 


The first above deseribad apblietions was. 5 filed i in your volhies’ on: n Rebindery-2 21, 1908, : a 


aa? which was prior to. said temporary withdrawal ‘and to the President’s proclamation oe . 


“of June 3, 1905, but as the alleged soldier’s right upon which it was based is invalid, 


- - it-was-not a “hwfal: filing” and can therefore havé no effect to except the land coy. - : 
. ered thereby from.said permanent withdrawal, and-as said substituted application |. 


was filed: subsequent to such withdrawal, it can have effect only from the time it'was . 


aes “g filed. i in your office, September 23, 1905, dt which time the land was no 0 longer subject 3. hee 


a - to such appropriation. ‘See Peter M: Collins, 33 L. D., 850. . 


In the appeal here it is urged that. the filing. of ‘the: sibatitrited oe 


oe “application by Burwell was not a new application. or an: abandonment : 
of his former: application; ‘that he merely submitted a valid consider-- 


. ation to be applied : on the old application i im place. of the. original con- — 


ee S sideration offered and found to be bad. an ee contention the. WwW hite - ee 
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| case, supra, is ‘cited na hed upon ‘ecdavelye - A arotul examina- 


cs tion will disclose a clear distinction between: the facts of the two cases. . 
eke In the White: case the claimant hada preference right: of entry under > i 
> the act of May-14, 1880 (2 Stat., 140), by reason of a successful con- 


: test of a: former ve y. In an attempt to. exercise. this preference ne 


. - uvight: White used the’ soldiers’ additional right. of one Carver, which. - - . 
was in fact valid, but.as there was sorne question as to its validity, he = 


tendered as a substitute the additional right. of one Pugh; which Wine = . 


also valid... Your office held that. tender of the Pugh right’ was 


.) waiver of White’s claim under the Carver right, and that. ieee: | 


the intervening settlement. of. one Moran defeated entry under the ~ | 


. Pugh right. The Department held that the intention: to claim benefit i, . 
of and attempt to exercise. his preference right was the material and 


- controlling fact. in White’s: case; that ‘‘in what manner or by what 

consideration the government should be satisfied for the land was only: . 
matter of incident to the essential and principal thing—-the éexercise-of 

‘his preference right of entry;” that having claimed and exercised his 


preference - right, rights under .the Carver certificate were not-aban-. e 


_doned by the ‘tender of the Pugh certificate. when question:arose as to 
the validity of the former; that had:the Carver right been in fact. _ 
invalid White would be allowed to save his preference right and cure ~ 
such invalidity by substituting a good consideration; and that.as he —- 
had been misled into giving two considerations for his entry,:he might 
withdraw either. The ruling in that case obviously is not ‘controlling 
in-this one. Here Burwell had no antecedent right in the attempted — 
- exercise of which. he, made. his original application. Besides, at the 
time White. applied to substitute, no action had been taken on his 


original application, while. here the former application” of Burwell mo ee 
had been finally rejected prior to the withdrawal of the Jand for for-- 


-estry purposes. In no true sense can the first application of Burwell 


ar _ be regarded as a valid or lawful filing’ within. the - Meaning - of the. 2: 
=o exception provided: for-in the executive proclamation which incladed Boe te 


= _ the land i in 1 the withdrawal for the for est reser ve, for the invalidity in ae ci. 


~ essence of: the pranesetion: hehe was. an. ris one ae) not. in Ane es 


ae exercise of a vested preference right. The application based.on the 


2 Simmons right, was. necessarily a new one, the old application having: ae 


- ae been: finally. rejectéd,’ ‘consequently there was no. pending application 
at date of the creation of the forest reserve. For the same reason, 


“said: application. could not be treated as an. amendment of the old, and _ ee es 


oe owing to the intervening withdrawal. for forestry purposes, substitu- v : : 
> tion either ‘of application or. consideration was absolutely inhibited: «~~ 


. For these reasons, among others, the application. of Burwell, based’ soa = 


: : on the. Simmons right, can’ not ‘be considered as OF the. date of ‘his 7 es 


ae os application. wee Pe 
~The decision of your office herein was 3 proper rind is hereby ali med. i ee 
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ae SUGGESTIONS. TO ‘HOMESTEADERS AND PERSONS: “DESIRING TO: MAKE pr ae 


‘HOMESTEAD ENTRIES. 
- Crrcurar., 


| Depaiermene OF THE “Tvrunroi, 
| is —Genzrat. Land ae | 
geuny ee a, Wang. Ds 0., August 4, 1906.. 
‘1. “Persons: desiting to make homestead entries. should first fully 
3 inform themselves as to the. character and: quality of the lands they 


‘desire to enter, and should: in no case apply to enter until they have Z 
visited and fully examined each: legal. subdivision. for which. they ~ 


é make application, as satisfactory information‘as to: the character and. 


at _ occupancy of public-lands can not be obtained in ‘any. other. way.> 


“As each. applicant 1 1s required. to swear that he is well acqiiainted 


“65 Path the character of the land described in his application, andasall = 


ee entries are made subject: to the rights of prior settlers, the applicant. 


. ' ~ can ‘not: ‘make. the. affidavit. that, he is: acquainted oath the character : : 7 an 
ae Oe: the land, or-be sure. that the land i is not. already: pope ie ae 


a. oe settler, until after he has actually inspected it. - ee 
‘Information as to whether. a particular tract. of land 4 is subject tcc ys 


. entry: may be obtained. from the register er receiver of. the-land dis- ae - 
>. trict in which the tract is: located, either thru verbal-or written in-  - 


- quiry, but ‘these officers must, not’ be expected to give. information ~ 


: ‘ - as _to- the: character and quality of. unentered - land cor to. furnish a = 
Pee exterided lists. of lands subject to entry, except thru plats” and dia: - 


wi ae “grams which they are authorized to. make’ and sell as follows: 


For a. township ‘diagram: showing entered land. NSS $1.00 2g thon! 


ace _ For a township plat ‘showing form. of entries, names. of claimants, and - OP 
7. 2° * character of: GniHles SRS ee 2, 00. 43 
Te ‘For a township plat showing form of entries, names of claimants, char- ate 
.- acter of. entry, and number.—--—----_ Die et ee oes es BC OUse 


| 5. 2 For a township: plat showing form. of entries, names of ‘elgimaan es, char- 


acter of. entry, number, and date of filing or entry, Hogether with to- | ee 


_Dogmaphy, - eg 2 ee SoS 3S ee 2, 4. 00 eo : 


A list. showing the general character of all the public lands: remains. 
| y ing. unentered in the various: counties of ‘the. public-land States. on. 
the 30th. day of the: preceding June may: be-obtained at any time 
by addressing . “ The. Commissioner. of oe General . Tand Office, 


ae _ Washington, D. COPS ee re 2 ie fags: Ae 
All blank forms of. affidavits aad other papers ‘ingaded: in making. ete 


os ~ application to enter or in making final. proofs can be obtained by |. 
applicants and: entrymen ‘trom. the. land office. for the district in aie Se 


oe wiheh the land lies. . as 
2: Kind of lands. walb ject to janditead nine Si it xgpororeaiee oor 


oe surveyed public’ lands are e subject to homestead entry. abe they. | are Ee. fies 
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not mineral or saline j In Ae and: are not sosrnied for ines pur- oe 


poses of trade or business and have not been embraced within. the : 

limits of any withdrawal, reservation, or incorporated town or city; 
but. homestead entries on lands within certain areas (such | as lands | 
aS ath, Alaska, and lands withdrawn under the reclamation act, certain | 
. . ceded Indian: lands, and lands: within abandoned military. reccryas * 

Je. tions, ete.) must i entered subject to the | particular requirement - : 

of the laws under which such lands were opened to entry.. None’ 
~~ of these. particular requirements are ‘set out in these suggestions, but: - eo 
cc information as to them may: be. obtained by either verbal or written” 

| inquiries addressed to the register and receiver of the land office of. Pe 


- the district j i which such lands are > situated. 


eee a “HOW CLAIMS: ‘UNDER THE HOMESTEAD LAW. ORIGINATE. 


o BB Claims ander homestead lee may be Gainaiet ee ps set- oth : 
tlement on surveyed. or unsurveyed lands of the kind mentioned ee . 


+ the foregoing paragraph, or by the filing of a soldier’s or ‘sailor’s: Gao 


a declaratory statement, or by the. presentation of an aaa to | 


enter any surveyed lauds of that kind. Beas 
4. Settlements may bé made under the homestead thes by all per- | bee 3 
- sons qualified to make either an original ora second homestead entry. : 
of the kind mentioned in paragraphs 6 and 18, and in order tomake =. 
settlement the settler must personally 20 upon and improve ors 


: establish residence on the land he desires. By making settlement - 


in this way, the ‘settler’ gains an exclusive | right to enter. the. lands. et, 


settled upon as. against all other persoris, but not as against. the 
Government should. the lands be withdrawn by it for other purposes. 


~ A settlement made on any part of a surveyed technical. quarter - : aa 
a section gives the settler the right to enter.all of that quarter section = = 
age which i is then subject. to settlement, altho he may not place improve: 


. ments on each 40-acre subdivision; but if the settler desires to in- _ 


>... itiate a claim to surveyed tracts hich form a part of more than one ~ 


: technical quarter section he should perform some: act of settlement—- a : < 
.. -that is, make some improvement—on. each. of the. smallest legal sub- =. 


divisions desired. When settlement. is made. on ‘unsurveyed lands, 


< ~ the settler must plenty, mark the boundaries of all the lands claimed ae 


‘by him.. 


“Settlement” must . eae a the settler in person Pee can. not. ‘be : 


| i; made by his agent, and each settler must, within a reasonable time — o — 
5 after making his. settlement, establish: and thereafter . continuously ee 
"maintain an actual residence on the land, and if-he, or his heirs or =~ 


- devisees, fail to. do this, or if he, or his heirs or devisees, fail tomake ~ 3 


| ce entry within. three months. from the time he first settles on surveyed - i — : : 
ne ta lands, or within three- months: from the. filing } in the local. land ae ents 
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: ot the plat of the survey ‘of. wigurveyed: lands’ on which ‘he made. 


| . ; settlement, the exclusive right of making entry. of the lands. settled - 
ae on will, be Jost’ and’ the. lands will become ‘subject to entry, AY. the. 
al first qualified applicant. re 


5. Soldiers’ and sailors’ “declitatony s statements may ‘be fled j In - qe | 


a - 1] land office. for the district in which the lands desired are located by — 
oo any ‘persons ‘who have been honorably. discharged after. ninety days’ ae 
 -gervice in the Army or Navy of the United States during the war of | 


koe the rebellion. or: during the. Spanish- American war or the Philippine oe | 
insurrection: | Declaratory statements of this character may be filed ee 
oy. either” by the soldier or. sailor in person: or thru his:agent. acting. Gee 


~. under: a ‘proper. power of attorney, but the soldier or. sailor aa oa: 


| make: entry of the land. in person, and not thru. his- agent, within — oe 3 = 
“oy. 2. Six months. from the filing of his declaratory. statement, “or he may 
“make entry in ‘person without, first filing a, declaratory statement if 


he so: chooses.” ‘The application to enter may be presented to the. 


ae " Jand: office: thru the mails or otherwise, but the declaratory state. ey 


-+,.ment must be presented at the land office in person, either by the — 
eo soldier . or sailors or. byt his ae and can. not be sent thru the mails. i 


BY WHOM HOMESTEAD ENTRIES MAY BE. MADE. 


6 ‘Homestead. aires: may be made. for a qiaek section’ or ee e 


oe ce any iperecr who: does not come. within either of the following _ a8 


2 classes ; : | 
_ (a) Married women, eeeaE as. iarenatisn ‘tae? 


oe ha “(b):, Persons who have earenay made homestead entry, except as te 

es - hereinatier stated. . 4 _ 

; (ce) Foreign- -born | persons. Cho ieee not declared. their intention as 

“ys to become citizens of the United States. - 7 | ag 

a ae ~ (d). Persons who are the owners of more > than’ 160 acres of land” oa 
ear in the United: States: : ye 7 aoa 

+ “(e) Persons under the age of o1 years ae are 2 not Gones of ponies? a 


| except minors who make entry. as: heirs, as hereinafter mentioned, 


* - who have served in the Army or Navy for at least fourteen days. 7 
(f) “Persons who have acquired title to or-are claiming under any: 


of the agricultural public land laws, thru settlement or entry made , 


m since August’ 80, 1890, any other lands which, with the lands last : Agi 
ey applied for, would: amount in the ageregate to more. than 320 acres. ee 
7. A. married Woman, who has all of the other. qualifications | of | Bet 


fe anrevon may make a | homestead cab under any one of the be 
-_ following conditions: ie oR Sar 
(a) AWhexe she has been: ictually sieserted: — hee Tec 


“ADE Where, her husband | 1s. oe by disease or otherwise: _ | 


age 100) % DECISIONS RELATING ‘TO THE ¥UBLIO. LANDS. ae 


noe from. earning a ‘support. fe: his family and the wife 1 is , Yeally the head | 


a 7 and main support. of the family. | ao 
| (c) Where the husband is confined in a | penitentiary and: she se a 


o actually the head of the family, | 
: -(d) Where the married: woman is the nee of a; settler or ‘contestant is 
who dies before making entry: , : | 


(e) Where a married woman made improvements ‘and. esuied on 


< the lands applied for before’ her marriage, she. may enter » them oe 


3 after. inarriage if her husband is not holding other lands under. any ee 7 


ae : unperfected homestead entry at the. time she applies to make entry. . _ | 


' A married woman can not make entry. under any of these condi- - 4 hee 
Z Gone unless the laws of the State where the lands applied ‘for are a 


situated give her the right to a and hold. title, to lands: as ee 
femntie sole. | a 

8. Tf an entryman ee io wife and moendons the iad nomen | 
| by his entry, his wife then has: the exclusive right. to. contest: the 


entry if she has continued to reside on the land, anid on. securing its: 32 io, 
cancelation. she may enter the land in her own right, or she may). 
a continue her residence and make proof in the name of and | as ‘the a 
ae agent for-her husband, and patent will issue to him. as 3 ee . bas 
9. Tf an: entr yman deserts: his minor children and abandons ae ee 
- entry after the death of his wife, the children have the same rights 

- . the wife could. have exercised had: she | been deserted during: = : a. ae 
_ lifetime. | | coe 


‘10. Ifa husband and wife are each ee an ea entry:’ or a. 


; sccand entry ; at the same time, they: must relinquish one of the entries, as | 
unless one of them holds an entry as the heir of a former entryman, ae 7 
. settler, or contestant. In -cases where they can not hold: both entries, get 
ae they may elect which-one they will retain and relinquish: the other. ae é _ 
‘Ll. The unmurried widows of soldiers. and sailors who were honoree 


- “ably: discharged after ninety days’ actual service during the war oe : = = 
the rebellion, or the Spanish- American war, or the Philippine. insur-) -.*:- 


ie es rection, may make entry as- such widows, if their husbands died _ a 
without making entry; but a widow may make entry in. her own: Sy 


: os - right as an unmarried woman, regardless of the fact that her husband a ae 


: may have made entry, but she can not claim credit for her husband’s 
- service. 


9A person serving in the 2 or Nai of ie United Sites may nis : ; 
make a homestead entry if some member of his family is residing - 


-on the lands applied for, and the application. and accompanying 
affidavits - may be executed before the officer eae the. ee 


| ae “Or. the service.in which he is engaged. 


18. Second homestead entries for a quarter section or a. Soauee ‘oo 


oe - legal subdivision of public lands may be os under statutes spe-. — 


Ss 1900: 
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in ; eifically. meee sich entries, by the following. classes of. persons, ae. . - 
ee if they are otherwise qualified to make entry:: a 


(a) By. a former es who commuted his entry 1 prior to J une : 


ee Oy: By homestead, entryiner: ae prior to are bie 1900, ona for ce, BF 

ers lands. to which-they would have been’.afterwards entitled: to receive 
re patent. without payment, under the “ Free homes act”. ss, 
(ce): By, any homesteader who forfeited: his original entry prior to oh 


oe ; April 28, 1904, for the reason that he was unable-to. perfect it because 


. -of some unavoidable complication in his business or personal affairs, .  - 
or because he was honestly mistaken in the character. of the lands; te 
oe but. no such. entryman 1s entitled to make a second entry if he relin- an 

a Ps cociage his original entry for a ‘consideration... <r 


Ad) Any. person who has. already made final proet for. lees ‘that 


one hundred and sixty. acres under the homestead laws. may, if he is) 


ro otherwise qualified, make a second or additional homestead entry - an 


-~ for. such an amount of public Jands as will, when added to the Jand. — 
for which he has already. made brook, not. exceed a vane e aggregate 
es 160. acres... : | | 


(e)- Pers "SONS: haga. onal ontrivs aa Foiled + thee no taal of. - 


‘their’ own. may, under certain circumstances, be. permitted. to ‘make. 


second entries, if they. have not relinguished their original. entries’ 


for a consideration, altho there is no: specific. statute which author- 
izes the making of second entries under such. circumstances, | - There’ 
are. not ‘many conditions under which. second: entries of this kind | 


"ean be made, and any person who feels that he is ‘entitled to make 
such an entry can only have that question determined by present-" 


ing’ an application to, enter specified lands, and: accompany that: 


ae :pplication by a corroborated affidavit fully setting forth the aged > 9 
ae on which he. claims that. privilege.- fas 


14. An additional homestead entry may. 7 be mieda ie a person. for 7 


such‘: an amount of public lands adjc oining lands then: held and resided - 7 


: ~ upon by him under his original entry as will, ‘when added to such: ee 


- adjoining lands, not’ exceed in. the. aggregate 160 acres. An entry ne 
of this kind may be made-by any person who has not acquired title oo. 


. _ to and is not, at the date of his application, claiming under any aie aoe 


othe agricultural public. lands laws, thru a settlement or entry made - hee 


. _ ‘since August. 380, 1890, any, other lands which, with. the lands. then — an 
ate applied for, would exceed in the aggregate 320-acres; but the appli-. o toe 
~-. gant will not be required to show any. of the other - quaifiations of. ao ae 


as -: homestead. entryman.~ 


(15..An adjoining farm oe may be: ade. for sich an. anibunk of. | 


= Sabie lands lying contiguous to lands owned and resided upon by ~ a: 


: the, applicant : as Swill not,. with the lands sO owned and resided upen:; fe 
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a exceed: in ihe: ery 160 acres; re no: person will pe entitled to. : | 
~ make entry of this kind. who As. not. qualified | to make an. original. — 


| homestead entry. 


‘HOW ‘HOMESTEAD. ENTRIES ARE MADE. 


- 16. ‘* homentaad. Ene may be aa ee oe the ‘presentation mA chee , , 
land office of. the district in -which. the desired lands are situated — 


of an ‘application. properly prepared on blank forms prescribed for’ °° >: 
_ that purpose and sworn to before either the register or the receiver, 
Or before a United States commissioner, or a United States court | 

: commissioner, or a judge or a clerk of a-court of record, in the county. — 


or ‘parish in which the land. lies, or before. any officer of the classes. : 


~~. named who resides in the land district and nearest and most acces- 


sible to the land, altho he may reside outside of the Oe, in ce an 
the land is situated. a 
1%. Each application to enter and ihe afidavite accompan ying it 


must recite all the facts necessary to show that the applicant is ac-.. - 


E quainted with the land; that: the land is not, to the applicant’s knowl-. ~ 
edge, either saline or pcre in character; that the applicant pos-. _ 
~ sesses all of the qualifications of a ‘homestead entryman ; that the ~ 


| ~ application is honestly and in good faith made for the. purpose of. . : 
actual. settlement and cultivation, and not for the benefit of any =~ 


~~ other person, persons, or corporation; that the applicant will faith- — ve 


is . fully and honestly endeavor to comply with the requirements of the | - 
. lew as'to. settlement, residence, and cultivation necessary. to acquire 7 


title to the land applied for; that the applicant i is not acting as the 7 7 


; agent of any: person, ‘persons, corporation, or syndicate. in making | 
‘such entry, nor in collusion with any person, corporation, . or syndi-: | 
_ eate to give. them the benefit of the land entered or any part thereof ; 


that the application is not made. for the purpose of speculation, but. Ma a 
In good faith to. obtain a home for the applicant, and that, the apph- bee 


cant has not. directly. or indirectly made, and .will not make,’ any: 


. “agreement or contract: in any way or manner with any person or 
persons, corporation, or syndicate whatsoever by which- the. title he 


a may acquire from the. Government to the lands applied for shall ~~ 


ee : inure, in whole or in part, to the benefit of any person except: himself. | 
we 18. All applications to make second homestead entries must, in. 7 
~ addition to the. facts. specified in the preceding paragraph, show > ar 


: the number and date of the applicant’s original entry, the name of: 


| othe’ land ‘office where the original entry was made, and the deserip- a Ee 
~ tion of the land covered by it, and it should state fully a all of the a ee Pes 


. 7 which entitle the applicant to: make a ‘second. eutry. 


19. All applications by persons claiming as settlers must, in aiddi- : a : a 
tion to the facts Pies in a perreeen 21; state the date and describe ae 


. 
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oe othe: ae of: cilement ae which. ‘thoy: a a. preferred: ight. of. oe 
oo “entry, and. applications. by. the: widows, devisees, or heirs.of settlers | eae ba 
must state facts showing ‘the death of the settler. and their. vight:to 0° 
ey make. entry; that. the ‘settler was qualified: to. make entry’at the ~~ ie 
= time of his death, and thatthe heirs or devisees applying: to. enter. ee 
ees | are: citizens. of the. United ‘States, 0 or r have declared their intentions to. aed 


: ae . ing: any be ieslifoations oo a. homestand entryman, ‘anid the 6 thet — ze 
* feel Atha: they have. made a former entry. will: ‘not, prevent’ them fr OM, ie te. 
7 making : an. entry: as. such. heirs or. devisees, + mor will ‘the fact, that. Ge : 
Pera “person. has’ made’ entry. as, the heir. ‘or devisee of the settler pr event. ede ceene 


2 2 him, from: making an ee in his own individual right, if he j is other. ; : ce . is 
ee wise qualified to do'so. eo | oe 
“90, Add. applications a ‘aaldihy aaa | or. ‘thet woe or # thé. a A 


ce “guardians oftheir minor children should be accompanied by: proper. es 
evidence of the: soldier’ ‘SOF ‘sailor’s service. and discharge, and of the =~ 
fact. that the soldier or sailor had not, prior to his death, madean |. 
entry in his own right. The application of the widow of the soldier. 
or the: sailor must: also show that she has remained uninarried, and © rae 
fe applications for. children. of soldiers or sailors. must show. that the ene 
_ father. died: without. having made entry, that. the mother died Or 6. 3* 


ey | - | remarried without. making: entry, and that the person applying to a i 
oS make eau, for them 1s s their ir legally appointed, guardiainy ate eas 


Bo 


| RIGHTS or HEIRS UNDER THE HOMESTEAD LAWS. 


dee on, I ; a homestead settler: dies before he makes entry, ie sridow : -_ = 
a has the exclusive. right to enter the lands covered. by his settlement, 


- x and if there be no. widow, t then ahy person ‘to whom he has devised ed - 
Ss his: settlement. tights by. proper. will has the exclusive. right ‘to make. | 


~ the: entry ; - but. if.a settler dies leaving neither widow. nor. will; then .° ch 


othe: right ‘to. enter the lands covered. by his settlement. passes to:the «bo 2 

.-- “persons~ who: are named as his: heirs by: the laws of the State i In which a ae 

“the land lies.. The persons to whom the settler’s right of entry. passes 

must make entry. within the’ time named in paragraph 4 or they will. ot 

|. forfeittheir right to the next qualified applicant. They may, how- 9 
ever, make entry. after: that. ‘time if no cother® -qualied pay has _ 


fe applied: to enter. the lands. 


22. LF a homestead. entryman dies Béfore qe g final proof his 7 a 


2 oopights under. his entry. will pass. to. his: widow} but. if there be: no — — : 
~ . -widow, and: the ‘entryman’ ’s children are all minors, the tights 10d = 4 


patent. ‘vests. at. once in them, . or the lands: may. be. sold. for. their oe 


. = ot benefit: 1 in the-manner in ‘which other lands. belonging to minors are ~ ~ : = 
sold under the laws of the State or. Territory in which the lands: oe 


oe teats located. eC ee ee oe ee a ee 
© 880—von 25-06 u—13- a Po aes ek oe i ee 
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“Tt the childzen, of a aed sitrymad a are ToL alld minors vand aie i. 


: a S oe is dead; ais. rights under his entry. pass to the - person to. whom | 


; such: rights were devised by the entryman’ 8: ‘will, but if-an entr “yman- a, : s 
~ dies without. leaying | either: a widow ora. will, and his’ children are. 
not all minors, his rights under his entry’ wilk pass. to the. ‘persons 
who aré his heirs under * the laws of ‘the: State Or. r Territory, where: 23 


- the lands. are situated. - 


938. Ifa contestant Wee ‘ifter having s eeu ae ‘nanoelation: aki eo 


& fs . ‘any of any kind, his right as a successful contestant to make entry .. 
"passes to his. heirs; but if a contestant dies before. he has secured ane 
-. cancelation of the entry he has contested his. heirs may continue the = 


: Ee ‘prosecution of his contest and make entry. if they. succeed 1 in eae) - a oe : 
a the cancelation. of the. entry. contested. . ay Oe 
OM 0 foreign- born person caw claim ihe o as. iene inde: éhe "home alee 


a Y ‘stead laws. unless they have become. citizens. of. the. United St: tess - : 


é | except. that aliens’ who ‘have: declared their. intentions to: become — 
ad citizens ee make entry: as the: heirs or. devisees of settlers or es 
= contestants. Bye , egal wae ee eee 
94. Minor ohildvon of soldiae or. p hislon: who. have a hioneshly ee 


ae discharged: after ninety days’. ‘actual service. ‘during. the. war of the — 


. ‘rebellion, the Spanish- American war, or the Philippine insurrection 2 


7 = may make a joint entry, thru their. guardian, if their fathers failed. Rae a 
to make homestead . entry and their. mothers have. died or reniarried | 


a Se | : withou Pe making entry after. their father’ s death. 


| . : : ‘RESIDENCE AND CULTIVATION. 


° $B: The weldence and diliiuadion wired biy the Homesteud linn’ ae 


— ‘means a’ continuous ‘maintenance of. an*actual home on the dad ae 
a entéred to the exclusion of a home. elsewhere, and continuous annual. 
~—_eultivation of some portion of the Iand.- A mere temporary sojourn 
on the land, followed by occasional visits. to it once in six-months OF, 

 eftener, willl not satisfy the requirements ‘of the homestead law, and. es 


on) may result in. the cancelation of the entry. . | : : ae 
26. No specified amount of. either cultivation: or improvements i is oe 


es a. : them. 


e ae ‘required, but there must in all cases be such continuous improvement. - . : 
ceo Se and such actual cultivation. as. will show the ‘good faith ‘of. the: entry- oe * 
eo io Tinan, Lands. covered by homestead entry may be used for grazing 


purposes: phi ‘they. are more valuable for. pasture. than. for cultivation ~ : — 


oo s to crops.’ When lands of. this character are. used. in good: faith. for - oe 
oa ‘pasturage,. actual grazing will be: accepted i in’ lieu of actual cultiva-. oe 
eS «OMe ~The fact: that: lands covered by- homestead: entries. are.of such | es 
sg character. that they can not be profitably cultivated or “‘pastured will ee 


not. be. accepted as-an- excuse > for failure to either cultivate: or graze. a oo 
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of, a “Aptuak: penta on. ie lands entered rath: bagi ‘within: rok <7 
se ionthi: from the date of all homestead. entries, except | additional = . 
ee and adjoining farm entries of the character’ mentioned in. 
a paragraphs 14 and 15, and residence with improvements: and. annual ee 

: _ cultivation must. continue ‘until the entry: is five years: ‘old, except-in © ee 
"| Cases. hereafter mentioned, but. all entrymen. who ‘actually resided... 
Cae upon’ and cultivated larids: entered. by them prior to. making suelin sce 
~<.- entries may make final proof at any time after entry. when they can ae 


nae Es show. five ‘years’ ‘residence. and. cultivation... 


oe . Under: certain. circumstances, Teaves of: absence may at grants ii © ore 
a tthe: manner, pointed, out: in. paragraph 36. of these. suggestions, bute 
 , the:entryman, can. not, claim’ credit, for residencé during. the: time he ee] 
oo absent under such, leavé. Sie eee bee ea a Oe ee 
woe : 98. Resi fence ‘and ‘Cultivation by ry soldiers and sue f itie lasses — 2: 
oe Meitioned: in Ranagraph. 5 -must begin within. six months: from: the 2022 © 
time they. ‘file, their declaratory. statemerits regardless - of. the, time. oe 


8 when: they. lke entry. under such statement, but if they’ make: entry - 


ve "without filing” a. declaratory statement they” must begin: ‘their ‘resi- ae 
= "dence. within six months from the date of such entry, and. residence. a 
~~.” thus. established must continue in ‘good, faith, with: improvements”. 


a and: annual. cultivation ‘for at least. one year, but. after one year’s 


esidence. and: cultivation. the soldier. or sailor is eiititled to credit. ‘om oa 


cae a He remainder of the five-year period for the term-of his actual naval: 


es ‘military: service, or if he was. discharged ‘from the Army | or Navy 
—... because of. ‘wounds ‘received or disabilities incurred in, the. line of a 


. a duty. he is entitled to credit for the whole term of his énlistment. 


P00 A soldier. or sailor making. entry during his enlistment i in time : } : a : 

et peace is not required to“ reside. personally on, the land; but. may” ae oe 
: “receive patent: if his family maintain the necessary. residence: and. 
. cultivation. until the. entry, is five years. old’ or-until it’ has been « com- eS 


a. . muted, but a. soldier or ‘sailor.is. not entitled to credit on. account of oo 
a os military service in time of peace. i _ 


= er qeaion ‘on. the ‘lends ‘entered by. ‘them. within: six’ ake os oe 


- 80. Widows ands manor orphan chilinén 6 of soldiers and sailors wh 0 ce 


ae from the. dates of their. entries, or the fil: ng of declaratory statement, aa 


= oe and’ ‘thereafter. continue both ‘residence and cultivation | for ‘such - re 


es a period : as will, when added to the: time of their husbands’ or: fathers’ a ee 
military or anal service, amount to five years from. the date of thie ao 


_, entry, and if the husbands. or fathers: either died. in. the. service or 
were’ discharged on account of wounds or disabilities. incurred i in the ae oe 
Tine of duty, credit. for’ the whole term of their’ enlistment, not. to — begets 
exceed. four years, may be taken, but no patent. will issue to such = 
«widows or children until there has been. residence. and cultivation bye: Po 


ae them for at least one year. 
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OBL. Ponta wash: smiilee: entry. as: share: of: settlers or nti eapanies are 


- pa ‘required:to ‘both reside ‘upon. ‘and cultivate the land entered -by - : 
them, but they jmust‘within:six'months from the-dates‘of their entries 
- -begin,- and: thereafter: ‘continuously ‘maintain either residence: or culti-- - = 


ae vation -on the: ‘land: entered. by them ‘for the regnired five-year Period, . tee 
ae unless their ‘entries:are ‘sooner: commuted. a ss 
£89. Phe widows, heirs, or: devisees: Of a need entryman, who | fe 


: _ 7 “dies before he‘earns: ‘patent, are’ not: ‘required to: ‘both ‘reside upon: and - 2 : es 
-- cultivate the lands covered by: his: ‘entry, but: they: must ‘within six = 


~~ months: after: the ‘death :of the: entryman begin either | residence or. oS 


- cultivation -on the land ‘covered | by: the entry, ‘and: thereafter. contin- ‘. : 8 
uously maintain their. residence: Or: -etiltivation for. such - a. period: of a Ae 
time as will, when added to the time during which ‘the entryman ~~ 


ey ee complied with ‘the-law, amount ‘in ‘the: aggregate. to the rogue five ce 
ee years, “unless: they soorier commute the: ‘entry. rae 
2 Bebe: ‘Homestead entrymen who ‘have been: elected Or: appointed to: _ 
| either: a Federal, State, or: county office after they‘have made entry 
-. and established .an actual residence..on:.the ‘land. covered : ‘by their . a 
- -entries-are not required : to continue:such: ‘residence. during: their. term 
. of office, if-the: discharge’ of their ‘dona. Ade official duties necessarily 
--Pequires: them: to reside‘elsewhere ‘than upon the land; but. they must. are 
continue: their. cultivation: and ‘improvements for one required length oe 
cous a time; oo. | . 


A person. who. eee entry: after the’ Has been’ elected: OF | appointed : 


| 7 to’ office is not: excused from: maintaining residence, ‘biit ‘must comply. ts > ’ | 
with ‘the law | in the. same Manner as tho he’ had not. been elected: or 


| appointed. 


J BAL Neither residence 4 nor cultivation as. etre: on tands: covered ~ -_ 
oo by: an: adjoining farm: entry,-or an’ additional: entry of the kinds'men- eee, 


tioned ‘in ‘paragraphs \ 14:and 15;'but-a’ ‘person. who:makes an. adjoining : _ ms 


farm -eritry “is ‘not-entitled ‘to-a ‘patent ‘until: he ‘has-continued his __ - 


residence and cultivation, for the ‘full ‘five. years, ‘on ‘the adjoining 


"lands ‘owned by: him -at the’ time he: made ‘entry:or-on ‘the lands‘en- 
tered by him, unless he- sooner ccommuites ‘his entry after fourteen = — 


months’ residence: ‘On: either: the entered ‘lands or the. adjoining lands _ 


 owned'by him. “A: ‘person who has made ’an: ‘additional entry for lands ..- = 
~ adjoining his original éritry is not’entitled: toa patent: to the lands:so 


Bes entered until he‘has' earned: a patent: ‘to.'the: adj acent, Jands embraced eae 


in his original homestead: entry, ‘but if -he:has: earned ‘a patent’ under 
his original:entry at'the'time ‘he: makes‘his additional homestead. entry ave 
- he is-entitled:at énce to'a‘paterit under the: additional entry. ie, 
as a, “35. Neither residence. NOY cultivation’ by an insané homestead: entry- | : | 
man is necessary if-such entryman ‘made entry before he became 
insane «and ‘complied with’ ‘the: requiremerits Of the: law =e ‘to ‘the: sd ge 


/_ time | his eeney oe 
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LEAVES’ OF: ‘ABSENCE: 


36. Leaves of Snes ‘for: one. year. or: ne may. be granted: te entry. Re 
- * ode who: -have: established. actual, residence on: the lands. entered” by — by 
| on | -them:. in. all, cases- where total: or ‘partial: failure: Or: destruction” of ae 
“  erepssy. ‘sickness, _or: other: unayoidable- casualty: has. prevented,. thers 
.  entryman: thorn: ‘supporting: himself. and. ‘those Aapendent upon: him re 
ae by: a-cultivation.ofttheland.. =~ ° . . - _— 
ae _ Applications. for: leave-of: absence. should: be: aidicat. i the: panic freee 
oes and receiver of, the land office ‘where: the entey: was: insides: and: shonld ee 
ee - clearly: set: forth: oe a 
pte (a): The. number: aad: dae of the: entry}, a: 3: description: of ae lands fog? 
a2, co. entered, the: date. of. the establishment. of: his residence ‘on.the land and ee . 
the extent and character of the- ‘prerenenta: and cultivation; sande. ae 
ee bys the applicant... oo ae 
oe ag » (B)- The kind: of" crops sruhich, fated ‘or. ‘were: e-detroyed and: the cause ae 
foe ‘and: extent of:such- failure-or: destruction, a ao 


“(c) ‘The kind and extent of the sickness,. SS Or: injury. eae : oe 


"COMMUTATION. OR: HOMESTEAD: ‘ENTRINSY 


= 37 AML original ‘second, rt additional: Homestaids aad. ‘adjoin’ Can 
_ “ag farm entries. may be commuted, except'-such entries a as are. made ae 
we under particular, laws. which forbid. their commutation. ° Ae a 
....-. When. actual residence -has. been - established: ‘within, six, mone ee 
are roe the date ofa homestead entry, and continued with such. cultiva- 
tion and. improvements as show. the good. faith of the entryman until 
oS the. entry is fourteen months old, or where: residence, and cultivation = 
TSa0lS Wass established and. ‘begun. ‘before. the. entry, was: allowed’ and-has 
ear been actually. continued in good. faith, with actual ‘improvements. HO, toy 
a » fourteen. months, the: entryman, Or: his widow, heirs, or devisees, may >. 
obtain. patent. by ‘proving. such: residence and. cultivation. in, thes 00. ! 
.. manner. in. which final proofs are. made,. and. by. ‘paying. the. cost. Of ce: 
such proof, the. land- office fees, ‘and the price of the Jand, which. is. ae, 
eae $1. 25. per acre. for. lands outside of the limits of railroad grants. and att = 
$2.50 per acre for lands within the granted, limits, except, asto-certain 
.-. lands which’ were opened. under statutes. wench Tequize, Payment, of a Par 
ae price. different from. that “here mentioned, one 


oe. > “and: the-extent to: swhich: the entryman’ Was: prevented. from, continuing. ane 
Be cote » his. residence. upon: the. land,. and,..if: practicable. a certificate: signed ~ 
oo by ae reliable. physician,.. as: to. such. stelmess; disease, or injury, should” eres 
‘be. furnished. . | | as. 
we ES (de The charactér; causes. and. extent of any. unavoidable. casualty = 
a Bec may be made the basis of the application.: ne he PS 
oe as eh ‘The. dates from: which. and: to. ‘which: the. leave. of absence : ‘. 


: 
~ 
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Me s a HOMESTEAD FINAL AND COMMUTATION. PROOF. 


mie 


38. Bither final ¢ or. “commutation Broa! may i finde ae any time . 


oS ¥ an it. can. be. shown | that’ residence and cultivation - have been 


toe . “maintained i in good faith, for the required length of time, but. if: final 


a ; . A proof |i is not ‘thade within seven years from the date of a homestead. & | i se 
“entry the entry will be canceled unless some good, excuse for the 9.0 
. failure to make the’ proof within the seven years is given with satis» <> 


2% ~~ factory final proof as to the required residence and cultivation ae a 
"after the expiration of the-seven years. _ seo 
- 89. By whom proof may be offered.—Final pect! ae ba mails by: oo 


. - the entrymen themselves, or by their. widows, heirs; or devisees, and» ie 
can. not be made by. their agents, attorneys | In 1 fact, ‘administrators, oe 


es 2 executors, except in the following cases : Srna ee 
7 (a) If‘an entryman becomes insane after malas his entry; eae oo a 
will 3 issue to the. _entryman | on proof by his: guardian, or other. Tegal’ le 
ac. representative, that the entryman had complied with \ the” law oP toe : 
the time his insanity began. ~ pos ae 
(0), Ifa. person has made a homestand entry aad a heriands died _ 


ees he was serving as a soldier or a sailor during the: ‘Spanish-" ; 
re American war or the Philippine. insurrection, patent ‘will ‘issue upon oe 
. proof made by his widow, if unmarried, or in case of her death or 9. 
marriage, then his: minor - oper children, or ee oe their Tegal os 


eo a “representatives. no oe ae 
a Ce) Where entries hace been ine: oe orphan: minor. children’ of" cee 


a Pore or sailors, proof may be offered by their guardian, if. any, ee 


a ~~ the children are still minors at the time the proof should be made: aes 
=). When.-an entryman ‘has: ‘abandoned the land ‘covered by: hie, be gee 


oe ‘entry; and deserted: his” wife, . she: may. make: final. or: commutation eo 


- _ proof. as. his agent, or,.if his wife be dead . and the. -entryman. thas. oe 


deserted his*: ‘minor. children, they may make the same proof. as. his es. 


es . agent, and patent: will. issue In the name .of the entryman.. : ee 
| _(e): “When. an. entryman dies leaving. children, all. of. whom. care oe 


ae the entry or, “the: guardian: of the’ children, may, at. any. “time a 
cos) “owithins two years after: the. death: of the surviving parent, . sell ties 2c" 
he land for the benefit of the- children by. proper proceedings in the — os 

"| oe.° proper local court, and patent will issue to the purchaser; but: ie the 3 

22 Jand is not, go sold patent will issue to. the minors upon proof of death, ee 
; heirship,. and | minority. being... made hy such, administrator. or we s 


(guardian. | Weg 
540. How Dope may be: rivide —Final. or ‘onmiator 1 proofs may a 


ees he made. before. any of the. officers mentioned In, Paragraph 20, oS i. 


o being au authorized. to” administer oaths to applicants. 
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oe ‘persons Sduiriag t to ake eee ge should: first. a _ s 7 


he, 2S ants a written, notice of his: desire to. the. register. and receiver of the | ve so 
Be © land, office, giving | his post- office’ address, the number of his entry, the sc 22., 
ee name: and official title of the officer: before whom le desires to make =. 
oe “proof, the place at. which the. proof i is to be made, and the name and. -_ ae 
Se a ~ post: office addresses of-at least. four. of his neighbors who can testify ae 
~ from their own knowledge as to facts. which. will show that he has 3 if 2 ms 


oy a. good faith complied. with all the requirements of: the law. — is oe 
AT. Publication: fees —The entryman should, at the time he jas ae 


eS, ee the register of his desire to. make final ‘proof, forward to. the 
- (receiver | sufficient. money ° ‘to pay the newspaper for publishing thee. = 

“notice; which fees. will not-exceed the fees provided by the State laws are: 
Deeg 3 -for the publication. of legal: notices of a similar kind. Ifthe entry: | 
— <2 nan: does. not. forward the money. to pay these: fees he. may: forword. a : ns 
statement. from the publisher of the paper, in which the notice-is to == ~~ 
ee be ‘published, ‘showing that: he. has. + arranged with the aublisher for eee 
< oo : the payment of the fees::. . pee ee 


42. Duty: of officers: Before hon proofs a are ae OH ‘pecelpt re < 


a the notice mentioned“in the: preceding. paragraph, the register will ©. 
— “pe issie a notice naming the. time, place, and_ officer. before. whom. ‘the: 10. 
oe s. -proof i is to.be made. and. cause the same to. be published once a week as 
for five consecutive weeks in a newspaper. of established character 
ee and general ‘circulation published, nearest: the land, and also. og a a 


7 = . copy < of the notice a conspicuous place i in his. affiée: | oe 
‘On the. day. named in the notice the entryman. must 3 appear eine eee 


oe the! officer designated. to take proof with at least two of the witnesses ee 
, named i in the notice; but: if: for 3 any reason the. entryman and his with ve 
ae messes : are unable to appear on. the date named, the officer should con-_ Per aee 
 -- tinue the case: from..day..to day’ until the expiration of ten. days, ond 
ae ‘the proof may be taken’ on any. day within that time when ‘the entry- : : 7 
ee man. and his witnesses. appear, but: they shonld, if it Is at. all possible ao 
: . to do'so, appear. on. the-day mentioned. in the: notice. Entrymen a - 

| aes advised that. they. should, whenever. it. is possible to do: SO, offer their hn Ee 
a ~.proofs before. the. register. or receiver, as. it. may be found “necessary. : ee - 

~ . to refer: all proofs made before other officers. to'a special agent for 0. 
oe “investigation. and: report before. patent car, issue, ‘while, if thie. pr oofs. — = 
-.. . are made before the register or receiver, there is less likelihood of ‘thisy 
ee ~~ being done, and there’ is ‘less: probability of the: proofs being incor- ce ae : 
 reetly taken, | By making proof. before the register’ or receiver’ the oo 


ae _entryman will also save the fees which they are requir ired to pay other 


: oe officers, as they. will be required. under the law to pay the regis ister and a : 
ee receiver the s same amount of fees in each | case, regardless of the fact ee, 


“Entrymen a are cautioned cogainst improvidently and 1 improperly co 
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a . “commuting Gan aie: and are: warned that any eles: statement 3 _ 
made in either their commutation. or final proof may: result, pale their cae 
Seay indictment and punishment for the erime of perjury. | 


48. Fees and commissions ——When. a homesteader. sipplies to make ae 
entry he must pay in cash to the receiver a fee of $5 if his: entry is. for — 


Sas 80 acres or: less, or $10 if he enters more than. 80 acres, and in addi- i ee 
tion to this fee he must’ pay, both at the time he makes entry. and). 0: 
final. proof, a commission of $1 for each 40-acre tract entered:outside 

_ > , of the limits of'a railroad grant and $2 for each:40-acre tract entered 
within such limits. On all final proofs made. before either the regis- ce 

_ °° .¢er or the réceiver or before: any other. officer authorized to. take 
Sage proofs, the tegister and. receiver are.entitled: to receive 15 cents. for: aaa 
each one hundred. words reduced. to writing, and: no > prook can. POs 

= accepted or: approved: until all fees have been paid. en een te ee 

In all cases where lands: are entered. under. the homestead: a ek 


a Dae are 


ee ih ‘Arizona; - California, Colorado, Idaho, Montana, Nevada; New ~~ 
ae “Mexico, Oregon, Utah, Washington, and Wyoming the. commission. ~ . boat 
_... due to the register and receiver: on entries and final, proofs, and:the Oh oo 
oGauiiy! testimony fees under. final proofs, are 50: per cent. more than. those oe 
above specified, but the entry fee of $5. or $10, as. the case : BY be, ae 
remains the same in all the States. ’ 1g ee 


United States. commissioners, United ‘States: court: etniaeieem 


“Approved Anus z 1906: 


fade ne “Tos. Ryan, ee ne : 


-* “HOMESTEAD ENTRIES WITHIN: FOREST RESERVES—ACT OF JUNE: As, | 


1906. ; 
 Baacrarone, : 


"DEPARTMENT OF THE: ee — 
GeneraL Lanv’ Orrics, _ | 
“3 | ri ee | Wishigion D. C., oo a 1906. 
ai Ruowsrens 3 ‘AND Ruonivaas, U. 8. Land Offices. 


_='S$rrs:- Your attention is: called to the act of: June. 14, 1906 (34 ee 

— “'gtat, 233) copy..of whichis hereto attached. (Appendix ADS This” Dae SS 
-* “det authorizes homestead entries for lands within forest reserves), sand ieee 
Pe oye are instructed thereunder as follows: | 7 ae 
= Both surveyed: and’ " unsurveyed: lands: within forest “reserves eee 


: _ judges, and clerks are not entitled: to receive a: ‘greater sum than, O5.: aleee 
Jo5.s- cents. for each oath administered. by them,, except. that. they. areenti-- 0° : 

oo *: the. to- receive. $1 for administering the oath. to. each. entryman. and’ kane 

each final. proof witness to final proof testimony, me has. been a ee. 

mae reduced to. wane by them..° ee 

| . W. A ‘Brottanps,- anenie ee . | 
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2 i lich are. 6 hiatiy ealnehle: for aon ce ee not ied for aRieey = . - 
5 usemay, from time to time, be examined, classified, and listed. under 
ee the | supervision. of the Secretary of ‘Agriculture: and: lists thereof-will = 


ea be filed by him with the Secretary. of the Interior, who will then. 
oe ee declare the listed lands subject to settlement and. entry. - area 
Oe Any person desiring: to enter any unlisted. lands. — this ia 


ae. ter should present an application for-their examination, classification, = 

ben and listing: to, “ The. Forester, ‘Washington, ‘D: G.,” in. the manner. oF oat mae 
| -preseribed: by regulations isstied. by. the. Agricultural. Department: 
es (The. present regulations of this kind are. attached.as Appendix B.). | ; 


_ | 8. When: any. lands have been. declared subject: to entry under this . ee 
a act. the land office for the. district i in which they are. located will:be’ 
7 furnished’ with a list ther eof, and the register: and receiver will imme- ~ 


diately, upon receipt of such list, file it in their. office, and at: the same. 


“Gime: issue-notices of such filing and. name therein. the sixty-first. day : 


on after: the. day on which. the list.is filed by. them ‘as the date on. which: : : 
the: lands listed therein. will: be eee to settlement. and. eal under on 


~. the homestead: laws... © —~ 
4, The. notice. mentioned: in the @reoeding: eae ‘should be ik 


substantially. in the form of:the notice hereto attached, and. you will : 


keep:a.copy of the notice of the filing of each. list. prominently. posted ': oy : ae 


In. your: ‘office. during the sixty days following such. filing; and also 


7 publish a. copy ofthe notice during that.period for not: less than.four. - 


'.. weeks in a newspaper of general circulation. published i in each. county: o 


In. which: any of the lands are located, and if there be no newspaper. 


- published 1 in such county: you. will publish the notice. in a. piel a a 
7 of general circulation published nearest: the land... 7 ; 


5, The ‘cost. of: publishing the’ notice mentioned: in: ‘the proceding : a 


: paragraph will not be paid by the receiver, but. the publislier’s. vouch- 


ers. therefor, ‘in. duplicate, should be forwarded thru your office to rea 


this office, accompanied by a duly executed proof of. publication. - 
6. In addition to the publication and posting, above provided for, - 


: you will, on the day the list.is filed in‘ your. ‘ffice, mail.a copy .of:the Ce 


 notice:.to. any person known by you to be claiming a. preferred. Tighe ch 8 

of OF entry. as a-settler.on any of the lands described: therein; and also’. ..00 0 - 

at the same time: mail.a: copy. of: the notice to. the person. on. whose oe 
application the lands embraced in the. list were examined and listed 


and advise each of them of their preferred right to:make. entry: prior oe 
to the eaten, of ay days from the date: upen which the Tist.1 Ass a 8 


| filed. foe Hae 
ee “Amy person qualified: ae oe a eas Re ea. who;: prior. soe 


| q to January 1, 1906, oceupied. and in good. faith: claimed ‘any: lands 


— _ listed under this act for” agricultural purposes, and who has not). 


—_ abandoned. the same, has a y Decent might. to enter such contiguous , 
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bie te ecrarad! by hie settlement a as ar not: coo 160. acres in — Bee 
“sand: not: exceed one mile in ‘length, at. any time within sixty days ia 

- from the date Upon which ee list. of such Jands was: filed in. “YS our Ts ; 
office. a. tee 
Be nT ee ‘The fact that: a filer: te in “the: copie see eae, a ee 
- already exercised or lost his homestead right. will not’ prevent him ce 


from making entry of. the lands settled upon if he is otherwise quali- © | 2s 


| : ~ fied: to make entry, but he can not obtain patent. until he has. complied 7 : - 
with all of the requirements. of the homestead law as to. residence. ands 


. cultivation and paid $2. 50 per acre for the. land. entered. by. him.. 


 §.-'The person upon “whose application. any. land ‘is listed | under’ 
‘ this: act has, if he is. qualified to make entry under. the homestead 
laws, the preferred right to. enter such contiguous tracts listed upon - 


his application-as will not exceed 160 acres in area and not exceed’ one. 


.  mile.in length, at any time within sixty. days. from the date on. which: a 


the. list embracing such lands was filed in. your office, but his entry. a : : 
"will: be ‘made.subject to.the right. of. any settler on such lands who =... 


. ‘makes entry within sixty days from the filing of the list in your office. - 


10. When an entry embraces unsurveyed lands; or embraces.a tract» ~~ 


~ which forms a fractional part-of a quarter-quarter-section (40 acres), 


~- or:embraces a fractional’ part. of. a lotted subdivision, ofa surveyed : : oe 


_ ‘section, the entryman must cause such unsurveyed lands of such frac- 
‘tional parts to-be surveyed by or under the direction of ‘the United ce 


States Surveyor-General at some time before he applies to. make. final .. 


- proof; but when all of any platted subdivision of a surveyed’ Section, — 


Is embraced in his entry he. will not be ‘Tequired . to. ALA such ra a 
~ -technical-legal subdivision. ~ | 4 
11. The commutation provisions of. the Homestead: ie ‘db ‘not ee 
= apply to -entries. made under this. act, but all entrymen must make © 5 
final proof of residence. and cultivation within the time, in the man- up 


ey ner. and under. the notice: prescribed by. the general provisions ‘of the © a5 


~homestead. laws, except. that all entrymen who are required by the - : 


preceding paragraph to haye- their lands, or any portion of them; 2: 2:5 

surveyed must within ‘five years from the date of their settlement . 

“present. to the register. and receiver their application. to make final ane 
| proof on all of the lands embraced in their entries, with a certified 


eal copy. ‘of the: plat and field notes of, their : survey ‘attached: thereto. © eer 

- 12. Invall cases where. a survey of any portion of the lands nee ae 
_ 2 ree in an entry made under this act 1s required t the register. will, ‘in: ae 
addition to publishing and posting the usual final proof: notices, keep 
a copy of the final proof notice with a copy of the field notes and the . 
~ plat of such survey attached posted i in his: office during. the period of. oe 
publication, and the entryman: must. keep, a copy of the. final proof fe 


dans ‘notice and a. copy of the:plat of ‘his survey. prominently posted on : - - 
| a | the lands platted for at least —— days prior: to | the day 0 on | which sie cae j 





sed ee 
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“feeb his Pak proof, and’ ae ; the same ane. igs final peoote is re, ae 


| che. must file an affidavit showing the date.on. which ‘the. copies of the ee : 


= oe notice and plat. were posted on the land and that o remained so Oo ce 
eo posted for at least thirty days thereafter, sd : 


18. This act’ ‘does not apply to any. lands siiiated in: me counties sof Pa 


a Iny 6, Tulafe; Kern; San Lis’ Obispo, Santa: ‘Barbara, Ventura, ee 


a Angeles, 8 San Bernardino, Orange; Riverside, and San L DHRED, in the 


are:  Borest: Reise can only be made rdee tlie t terms and ‘upon. the: condi au ae) 


a tions prescribed in sections '3'and 4 of this act. en ; eer 
14. This. act does: not authorize: any” soit lanterns te “Boreats: pe 


“reserves. except, upon’ ‘lands ‘which have. been listed. and: ‘then’ only. a, e As 
oo the.manner mentioned: above; and. all: “persons. who: attempt: to-make ee ae 
oe any: unauthorized settlement. within such. reserves will, be. considered ee a 


oe os trespassers and treated. accordingly: - 


eee ee , koe OP as a 
ne “G. F. Powe, Acting, Commissioner. ee 
ee | Approved eh | hee a ta 
PHOS: “Rraxy Acting Seortary. | 
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AN ACT To: provide tor the entry Pe agricultural lands. within, forest. reserves. 


Be it enacted by the Senate and. House of Representatives of the. United States a ae cree 


a of America. in Congress assembled, That the Secretary. ‘of: Agriculture. may - in. vee 


eae his. discretion,, and. he. is: hereby authorized, upon, application or. otherwise, to. 


: a = examine..and- ascertain. as to the location and extent of land within. permanent — ce + . : 
_. Jor temporary. forest” reserves, _ except. the. following counties ‘in the- State Oficina t 


"California, Inyo, Tulare, Kern; San, Luis. Obispo, Santa’ Barbara, Ventura, Los. 
~~ .-Angeles, San ‘Bernardino, Orange,. Riverside, and. San Diego ;, which are chiefly) 
valuable for agriculture, and which, in. his opinion, may ‘be occupied for agri-. 


ar cultural ® purposes without’ injury. to. the forest. reserves, and which’ are ‘not ” : oe 
 “‘nieeded. for: public purposes, and may list and. describe the ‘samme by metes and) © 


aplies p _ bounds, . or. otherwise, and. file ‘the. Jists ‘and: descriptions. ‘with. the Secretary’ ‘of : 


oe the Interior, with: the request that the ‘said lands be opened to. entry in accord- ae 


ee = cance: with the provisions of the homestead laws and. this act. 3 a ee 
“Upon the filing of any such list or description. the Secretary. of the interior se Set 


fk - ghall, declare the. said. lands open: to. homestead. settlement. and. entry. in tracts. ta: a 
oe not. exceeding one hundred ‘and sixty. acres in area. and not. exceeding. one mile - se ae 
ie een length, at the’ expiration of sixty. days from the. filing of the list in the land ‘ 
_ +.) office of the district within which the lands are located, during which period: _ ee 
ic oe the:, said: list or. description shall. be prominentiy posted. in. the land office and. 


as advertised for &. period: of. not less ‘than: four weeks in one: newspaper of. gen- — ase 


. oo eral circulation. published in’ the. county in which’ the lands are’ situated : Pro: 2 ; 
| vided, ‘That any. ‘settler. actually. occupying and” ‘in good. faith claiming. such 


| : lands for. agricultural purposes. “prior: to. January. first, nineteen hundred’ and. ee 
ha and who shall not have abandoned the: same, and the > person, if qualified: tee 


ore, 204. "DECISIONS. RELATING. TO: THE. ‘PUBLIC ‘LANDS. 


oe ‘tO. ‘make. a homestead: ay ‘upon hose Application ‘the land. proposed. to be . 
i entered - Was. examined. ‘and listed, shall, each inthe order naméd, have a | 
ead preference- right ‘of. settlement. and. entry: Pr ovided, further, That any entry- 
_ man- desiring to obtain patent to-vany. lands. described by: metes. and bounds 4 
* entered by him under the provisions: of: this’ act shall, within. five years. of the a 
ae date. of: making settlement, file, with the: required. proof’ of: residence: and. culti- 
pe Thy ; vation, a plat: and.-field: notes of: the. lands entered, made by.. or “under the direc-_ 
ae tion. of the United. States. suryeyor-general, showing accurately . the. boundaries: 

-.. Of such. lands, which. shall. be distinctly. marked. ‘by monuments. on. the. ground, ee 

7 “and: by: posting a. copy: of. ssuch, plat, together: with. a. notice: of’ the time © and. ae 
_ place... of: offering proof; ina. conspicuous: place on -the. Jand : embraced. in’such. | | o 
-plat:during: the period prescribed; by law: for: the: publication. of his.notice of 


‘ion _to..offer. proof, and that a, copy. of. such. plat, and. field: ‘notes shall. 





. ‘also’ be. kept: posted: in the office of. the register. of the land office’ for the land 


district in- which such. lands are situated for a’ like | period ; and further, that 


any ‘agricultural. lands within’ forest reserves may, at’ the discretion. of “the 
-Seeretar y; be. surveyed: by: metes and. bounds, and: that no: lands: ‘entered: under 2 
‘the ‘provisions of this Act. shall be patented: under the commutation provisions : 


of the homestead laws, but settlers, upon’ final proof; shall. have credit for the’ 
period of their actual residence upon. the: lands. covered by their entries. - 


Sec. 2. That settlers upon lands chiefly valuable for agr iculture within forest | ae 


reserves on January first, nineteen hundred and six, who have already exercised 


or lost their homestead privilege, but: are otherwise competent. to. enter lands- ae 


under the homestead laws, are hereby granted on additional homestead right 


of entry for the purposes of his act only, and such settlers must other wise com- | 


ply with the provisions of the homestead law, and in addition thereto. must pay 


two dollars and fifty cents per acre: for-lands entered under the. provisions of 
“this section, such payment to be made at the time: of making final: proof .< on | 


such: lands.. 
Sec. 3. That all entries ‘nada this aoe in . the Black Hills Torest Reserve 


shall: be subject to the quartz or lode. mining Jaws of the United States, and 


_ the laws and regulations permitting the. location, appropriation, and. use’ of- . 


the. waters within the, said’ forest _ reserves for. mining, irrigation, and | other. . 


purposes ; and: no: titles acquired to agricultural’ ands. ‘in said" ‘Black ‘Hills ’ 


: Forest Reserve. under this act. shall. vest « in the patentee | any riparian: rights i. 
to any stream or streams of flowing water. within said. reserve ; “and that such’ | 
limitation of title shall be expressed. 1 in the ae for the lands: covered | Bee a 
such. entries, ze RS oe 
Se." 4. That ‘no homestead ‘settlements or entries ‘shall’ be. iallowet if: that. . tess 
e portion of the Black Hills Forest. Reserve in- Lawrence and Pennington counties. 
-. in South Dakota except to persons, occupying. lands therein prior to January 
- first, nineteen hundred and six, and. the provisions. of this act shall apply to» 9 
| the said counties in said reserve. only so. far as is: necessary to give: and | ‘perfect : =e 
title of such’ settlers or: occupants to lands chiefly. valuable for agriculture 
_. therein occupied or claimed by them prior. to the said ‘date, and all, homestead. - 
. entries. under ‘his- act in. said counties | in said reserve shall be described es ae 


| netes and bounds: survey. 


oe 


‘SEC. Os That nothing: herein contained shall’ be held: to “auitliorize-« any. future a 


7 settlement on’ any* lands within. forest reserves until, ‘such lands — have. been: os has 
opened. to. settlement as, provided. in ‘this. act, or to in any way. impair. the Jegal. anes 

ea rights. of. any bona. fide homestead. settler. who. has’ or shall establish. residence: vara 

. “upon ‘public lands prior to their inclusion within a forest: Teserve. ae 


| Approved, June 11, 1006. (84, Stat, 5 BBB.) 
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APPENDIX, ee 
* (ror ' 969. i 
“Unrrep Srates ‘DeeaRrMenr oF | AGRICULTURE, 
a eee Ae es -Forsst SERVICE, 


Se aT eS ae 


—— FOR THE, CLASSIFICATION “AND. ‘LISTING - or AGRICULTURAL LANDS: IN ge ees 


ends aR 


FOREST RESERVES: UNDER THE. ACT: OF JUNE i, 1906. var 


1. Only. Jands entety valuable for agrieatture and not needed. for adminis- oe blo as 


ee onrke and listed. wider the net. 


ee ‘Land ‘covered with. a merchantable. prowth: of timber. will. not be. dgclared a a o 
agricultural: except. upon. “the strongest. evidence. of its. value for agricultur al ; o> at 


oe purposes, both as to productiveness and accessibility toa market. 


a Sean Areas known to. have been occupied by. actual. settlers. prior “to January 1, Ie . 
: _ 1906, will. be. examined first, and: when: such, aréas are ‘found chiefly” valuable oe 
-. for agriculture they will be listed,.in order that: the occupatit may make. entry” ie = 
“wider the act.. The mere.fact that a man’has-settled. upon the, land will, how- huge ie 


Aes ever, not influence the decision with respect to its agricultural character. 


4. Applications for classification and. Usting under the act rust be forwar ded a: ete a 


a oor mail to the Forester, Washington, D. C. . 


os sBLSAIL- applications must give the. name of the forest reserve and describe the ae 
3 “land, examination of which is requested, by legal subdivisions, if surveyed ; but -":. 
' if unsurveyed, by reference to natural objects, streams, or improvements, with 
a sufficient accuracy to. identify. the land, and when convenient, by a sketch map. gis ave. 
6, No examination of more than one. quarter section will be ordered on ie a2 ae 


Pe _ application. of. the same: person ; but: if'an. application. is” ‘withdrawn « or Senay ae 


a second. application may be’ made for. other. land. ee ee 
ore ‘The: question. of prior. right to land applied’ for’ ean. Be’ ceterniined’ — ‘the : 


ae a ‘Department: of the Interior only, and. the Forest Service “will ‘not investigate — 


—o on. which. examination will, be made, and all applications received in the same _ o. Few 

mail will be: treated as simultaneous. Notice will be even of: all simultaneous b Poe 

i and: conflicting: applications. . a ae 
9, The. allowance of entri ies. and ‘the: issuance of. ernie upon ‘them, under the 7 o. 


= ‘to: determine whether ‘such land is. appropriated by: a-prior. ‘right, . The: ‘appli o ge 
cant should satisfy himself. upon this point for. his.own protection. vs 


Be: ‘The. first application received | in Washington ‘for: any one ‘tract: al tie 6 one. 3 


oe ‘ : act, are entirely: within: the jurisdiction of the. ‘Secretary. of the Interior. 


10. ‘Special attention is called: “to section - 5 of the. act, which! ‘provides ‘that : 


: : : nothing therein» contained ‘shall be held to authorize ‘any: settlement. after ae 
~ = Deeember 31, 1905, on any. lands within forest. reserves. until such Jands. have ae ark. 


Le : been: ‘opened ‘to settlement. as provided in the. act. 


ob Settlement. after. ‘December. 31, 1905, “and in. a of. opening by the -_ 


gecretary of the. Interior, will confer no- rights and. will ‘constitute as = ae 
Buch trespassers, will be gjected. oc P. 


112. Special. attention is: called to: that. ‘portion of ‘the. ‘act which pore from . 


ao ts operation certain counties of ‘California,. and. its: propeiony relating, to the - Se iS. 
ties Black Hills Forest: Reserve in South ee a 


- GuproRD ) Preston, Forester. 

| Approved: ioe e Pa Re ne - 
JAMES WILson, ‘Secretary. 
-Wasninatos, D. Gy Sune 22, 1906. 
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-_Noricn: OF: ‘DANDS- suBsECr TO ENTRY. WITHIN THE: 


“Unirep Srares. Lap Onrt08;: 








yt 








‘Notice is” hereby. given ‘that the following. “described lands, to. Pie 








of 




















, Receiver. 


—— 


‘ _ HOMESTEAD ENTRY—KINKAID AcT_OWNERSHIP OF SP ONTOR os 


“FICATION. 


Arron : Apsorr (Ow Review). 


a Phe fact that : an applicant 7 ‘make. eney under the act of Apel: 98, 1904, Gnade. soe See 
| a prior homestead entry for and. is the owner of a quarter-section. contain- ee, 
ing more; than 160 acres, will. not disqualify him as. an entryman under sece- 

. tion 8:0f said act; but: if.he.be the owner of more than 160 acres of land =. 
+ dequired otherwise. than thru a. rior homestead entry,” he- is s disqualified — Peas 
cs make such entry. eae i oe eres 


ee 


ce Pad : Ae cting Secretary. me. to. the: Cm of. the General Land 2. 
| oe L. Gy he, ae Office, October 3 3, 1906. oe (E. oO. et Jee 


wee “Metion ao review. of. its decision of March 23, 1906 (4 im D., , 502) ee 
a Hina been’ filed. with: the ‘Department on behalf ‘of ‘Arthur Fe: “Abbott. gee 
* ~The. decision complained’ ‘of affirmed that of ‘your. office’ rejecting . Abe. 000 on 3 
-_-_ bott’s application to make éntry, under the. provisions of section 80f 
the act of April 98, 1904. (33 Stat. , BAT), for the W. 4, NW. 4 NE. Ae eee 
sa et Biad SE. 4 4,dots.1 and:4} See.: 11): T. 94-N.,R. 38 W., Sroka Bow are 
as “land district, ‘Nebraska, for theéteason that: Abbott was-at the time 
fe i : ren filing his application the’ ‘owner of moré than 160. acres of land, oe 
ee and therefore disqualified ‘to make entry under said: act. | ee a 
—. > The correctness of this holding is the only question presented by ke 
ae the: pending: motion and counsel. in: their argument rely upon the a 
ene proviso i m section 3. as. an n absolute waiver of the 2 Benstal proven of Sy 


5 doo oe 


ae Sue —,. will be subject to settlement and: entry. under the general. provisions of | 
-- the homestead laws of the. United States on - Pe. 
cn qualified to. make. homestead entries. Any settler qualified to.make. a “home-. 
stead. entry who was actually occupying. and. in good. faith claiming any of said. ane 
eae lands. for agricultural purposes prior to J: anuary 1, 1906, and Has not” abandoned ee 
i Re the same, has a preferred right to enter one: quarter section « or. less quantity Of en i 
said” lands” so settled’ upon and occupied by him, ard eae 
post-office, upon. ‘whose. application’ said lands were examined. and listed, has oe 
i preferred. right, Subject to. the preferred right of the settlers mentioned above, é BO es 
, to enter one: quarter section ora less quantity of the lands described in hig. - 9. 
- application’ for examination and listing if- he is qualified - to make a. ‘homestead Gs 
ae entry. ‘The ‘said settlers and applicant must, however, exercise their’ preferred’ at oe, 
Bight by applying to niake entry before the date last. named above.as all ofthese eee 
~ Jands ‘which have not: been entered: ‘by them before that: date will then prone oe 
Pas “subject to settlement and. entry by any qualified person. | vs 


; 190—, by all persons legally : . 


, Register. # ee Sc es ee 
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oo a ee hoitiéstena i. prohibiting 0 one. oa is: “the Grossi: of mre” oot ; 
? ‘oe ame: 160. acres of land from enjoying the benefits s thereby conferred. oe tase 
oe tae. proviso reads as follows: 7 ace ee 7 — 
cont ee ATG former homestead entry, shall not be al bait to the entry under the. pr eo oe 
Het visions. of: this: act ofa tract which,. “together: witht the: former. entry, shall not... 


as + exceed six hundred. and forty. acres. : 


“Phe: Department i is of opinion 1 ‘that the Janguase does. not. waive eae oS 


eo Pcie requirements in this respect. imposed by. the general homestead : 


Jaw, tho it ‘is. argued by” counsel . that. unless: the. broad interpre- os 


ae tation. of this: proviso contended . for is adopted, the. bénefits sought,” 


~~" ‘to be-conferred by sections 2 and 3\of said’ act will in:many cases be ° 
~ denied. because the original entry: sought to be enlarged contains more. - | 
“than 160. acres. . In other words, if the technical. .quarter-section origi-° _ : 
ae nally. entered. should exceed in actual area 160. acres, ‘all such: entry- Dh See 
men. who sought. to ‘proceed. under section 2 of-said act: would be 
i. : ae effectually barred. and such of those who attempted. to’ “proceed. under re es ae 
.> © sseetion 8 thereof who had not. disposed of the excess would be ina 
= similar position, regardless of whether or not: they owned other lands. 
sae ~ -than those acquired by virtue of a prior. homestead entry. ‘Such con 
ce _ struction: of. the proviso as applied to_section 2 would in effect nullify =. 
i = the provisions therein contained. as to those claimants whose: original. = as 
-~ entry exceeded. 160° acres, as. “said ‘section’ ‘specifically requires that 9° 
they shall “ own and occupy the land heretofore entered by them”) 
- °° and they ‘could not. therefore dispose’ of the excess. in order to bring see eas 


ede ~ themselves within the terms of the act. Manifestly,, this 1s contrary 


to the’ plainly-expressed intent of said. section. If. the. language ~ eee 
- therein used means anything it can only: mea that the right was con-. Poca 
ag fer red to extend the area of the original entry, then. owned and:occu- eee 
pied by the entryman, to include that specified by the act, he being 
- otherwise. within the terms thereof. A- ‘similar. construction. of the:; ee 
* language of section 3. reasonably follows. - | | 


‘This argument. of counsel. is. probably based - on. thie ‘broad: state: | 


‘ ment. contained’ in the decision ‘complained ‘of to the effect: that the 
ae disqualification resulting from the: ownership of more ‘than 160 acres 


'.. . of land'at the time of making application. under said act, “is opera- 


tive. regardless of the manner. in which title to the ‘other land. was 
a obtained. ue Certainly, one, who. instead of relinquishing | a former : 


a58 entry retains the same and by meeting all the requirements of law 


ee acquires ° title thereto, is not to be denied the privilege. granted by 

oe fe said. ‘proviso. “This would: in. effect, be. holding : that. the original oo a 
os entry, if: perfected. and the land retained, formed, in part at' least, 5500.00, 
_* ‘a, bar ‘to the allowance of: the application. made. to enter under either 
2 “Section 2 or 3 of said act, yet the: ‘proviso explicitly: states in words 
oe too plain to admit ‘of doubt, that such. pace entries shall be x no 10 bar ar 


eg a 
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: a nee exercise oF: the: tight soiteaed i this act. An. the: opinion. of 
“the Department. the language of the proviso means. that in the deter-: 


ir -Inination of the applicant’ S qualifications. ‘under the act of April’ Oe is. 


oe : 1904, ‘SUPTA, the former: homestead. entry. ‘should ‘be. entirely glint. we ae 
a vated: from the calculation and the right ‘of. the applicant determined - Pons 
7 as of the date of his application, without: regard to any impediment a = 
: thereto imposed under the general law. by: virtue: of his prior :entry,.” a 
_/ whether such entry was” relinquished. or perfected and ‘the land ne 
aa - thereby: ‘secured. “In other words, if the: applicant. at the date of lis ; . . 
. application 1s: not disqualified for’ some reason. other than ‘one. aris-- coe 
. ‘ing out of his. former: “entry, his. application should be allowed.- TT ee : 
ee owned other land, exclusive of that embraced i in his former entry, eee. 
Sea excess .of the amount which would disqualify him uider: the } home-. - = ‘ 
asa stead laws, his application should be denied ; otherwise, it. should } be er 
ae “accepted, en being no: other: objections... Cored ee! 
-.. The broad right asserted by counsel for ‘Abbott ee ee adn’ con- ‘ 
ferred by the proviso referred to: herein, is. equally unwarranted by — -° 


ou the language used. The rule applied to entries ‘made under section — 


“ie : that of your a ame affirmed, 1s: modified d accordingly. 


9306 of the Revised Statutes, has no- application to entries: made oe 
under the act of April 28, 1904, supra. 


An examination of. the ond now before che Departmen: fails: i 


lisclace: the amount of Jand owned: by Abbott exclusive of that con; 
-: tained in his. original entry, and upon. the: showing made his: applica- o) 
_ tion.could not be accepted but the Department i is of opinion he should 
be permitted, if he so desires; to submit:a supplemental. showin g in ae 
this regard, when the matter will be Peadjudicated upon’ the whole ee: 
record. ee ee : . ane 


The former igen aeeeae en rendered, together ‘with 


- 3 


HOMHSTEAD-KINKAID ACT-FORT RANDALL. ABANDONED ‘MILITARY eh 


-RESERY ATION. ay 


Cox i v. Warns (Ox Review). 


; Lands within that Sart of ins Fort Randall abandoned military ‘peder vation. in She 8% 
“the State of Nebraska, not selected by. the State or otherwise disposed of — __ 
under the act of March 3, 1893, providing for the. disposition of the public ee 
ands in that. reservation, are: publect to oe aa the. DEOX isions of os Pr ae 


* aet of April 28, 1904. 


- = ae Seoretary Ryan ip. the: Oo aie. of the General por a 
- . (F. Le C.) | . Office; October. 5, a (CG. J. G.) | 
7 A motion: has bee’ filed by plaintiff 3 in nthe’ case. mee Peter 6 Cox: O. o : 7 . 
‘bat Ff. Wells for 3 review of oe decision of- ‘February | %, a. 


oe 
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e oa : 1906 (Le D. 485), involving the Ni E of See. L, - a N, R. it W., 
a | _ O'Neill, Neves ae Tan ae 
oe The land described has ce in a HiGeation: en these parties une Le 
as since. 1901. Originally. Cox had a homestead entry covering the...) 
- land and he. Was. contested by. Wells, with the result. that. the entry ae 
Was canceled. and Wells made homestead. entry: for the land J Wy QO ee? 
-. . 1904, Thereupon Cox filed affidavit: of-contest against ‘Wells August 
oie Bae 1904, alleging, among other things, that: he was not a-qualified: = 
at entryman for. the reason that on May 20, .1892, che made homestead = 
8 entry for: the SE. 4 SW. 1, Sec. 26, and N. 4 NE. 4, and NE. 4 NW. a 
- : = See. 85, .T.. 33, R. ‘8. O'Neill, Nebraska, which he relinquished for a = : se 
valuable: Sn con The local officers. rejected the: affidavit of = 
ee contest. on the ground that. It? did not: state’ a cause of action, in this, '. 68 
oe that Wells having lost or forfeited. his entry of May 20, 1892, prior.<.. - 
to: the act of June 5, 1900-(31 Stat. , 267), he was. ‘qualified. under. the. - 
oe provisions of said at: to nidke a second homestead entry. ‘The ré- 
jection. was affirmed by your office in decision of December 27, 1904, re Sat oy 
_~ the fact being overlooked that the act of April 98,1904. (33. lat a8. 
“. 527), entitled, “An act providing for second | and additional home- ee . 
oe stead entries and for other . purposes,” imposed: conditions and yer or Fo 
ae strictions: not found i in the act of June 5, 1900, ‘the later: act provid- + Bere 2, 
"Ing, among. other’ things, that: an applicant: for. second. entry. must 0-0 
show with respect. to his former entry “that he made a bona fide 
effort to comply. with the homestead law and that he did not relin-. 
 quish. his entry or abandon: his claim: for ‘a consideration.” Upon 
. appeal, however, said decision of your office was: reversed: Tu une 26, ee 
| 1905: (83. L. D., 657 7), it being held, syllabus: | 


on Construing the. acts of June 5, 1900, and “April: 28, 1904, ‘yelating: to second ee See 
homestead entries, together, the earlier act is held to be -miodified by the later, 
ek and all applications to make second homestead entry” filed. subsequently to‘the 7-37. 
— date of the later act should be disposed of mebereunder, sO far as 3: the pEOMone id 
cae of that act are applicable. MeL ' | os 


Accordingly it was held, Wells’ S Honea ae in question hag oe 


| That a former homestead’ entry shail not be « a bar‘ to’ ‘the entr y. under the pito~’ ae 
: _ visions of: this aet ‘of a tract which, cipgerner: with the former pe shalt ae ca 
oe exceed six hundred and forty acres. | De eee gee gt Dee 


-880—vor 35-0 06 m—14 


"ing been made July 29, 1904, ‘that the charge contained in Cox’s- 
affidavit of contest. constituted a sufficient cause of action, and your. | 
office was directed to order a hearing on said charge. A motion for: 
review: was filed; when, for the first time, it’ was.made to ¢ appear: that. 
Sec. 1, T. 34, N,, R. 11 W., lies within the territory described inthe - 
at. of April | 28, 1904 (33. Stat., 547 )s known as the Kinkaid act, 
Ue which. provides, : among other things: 


er 
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| Upon a. ee ihe decisions ‘now eae review was peated: 


= 7 wherein it was held that as the land is within the limits described r | 
in the Kinkaid act it ig immaterial whether Wells relinquished his. : 
no 8 first. entry for a consideration or not, and, henee, that the charge - 


oa stated does not constitute a cause of. action. The: order for a oe oe 


was therefore directed to be revoked. . : 
It now appears that the land in controversy is not ponly ie the 


“ territory. covered - by the: Kinkaid act but is also. within - the limits: oe 


of the Fort Randall abandoned military reservation, provision for. ue 


- 2 the disposal of. which was made.i in the act of March 3, 1893 (27 Stat., Far 


"3 555). In the present motion for review it is contended that this act os 


- provides a mode for the disposal of the.lands withiri said reservation, 
exclusive of all others, and-hence the land embraced in Wells’s entry. ~ 


is subject to disposal: only under the provisions of ce act. and not 
under the Kinkaid law. : 3 | 

The said act of March 3, 1893, after authorizing | in _ section one ~ 
thereof thé survey and Capantiie of the odd-numbered 
~ without prejudice to. existing lawful rights under. any of the iad a 





laws of the United States—of that part of the Fort Randall mili- | 


tary reservation in-the State of Nebraska. to said State as school in- _. 


| demnity. lands, to be selected at any. time within one year after the _ - 


filing .of the official plats of survey, provides 1 in section. two: 


~ "Phat even-numbered sections, and-all of the odd-numbered sections in- said 
- veservation: not selected under the provisions of.:section ‘one of this act, shall, — 
be open to settlement under. the homestead: law only : Provided, That before 
said lands shall be opened’ to settlement under this section, the Secretary of 
| the Interior shall appoint a commission. of three disinterested citizens of: the .. 
United States, ‘who shall appraise said lands and fix the value of each quarter ‘ 


. .geetion, and persons. who may take such lands. under :the homestead . laws, shall _ 
- > pay- for such lands in three equal. installments, at times. to be fixed ‘by:-the. 
_ Secretary of the Interior,. and they shall also. comply with all provisions of the oe 


an homestead laws of the United States. 


The’ plats of survey. under the foretoing act were » filed 4 in ‘te Local . 
+. difies November 27, 1896; hence the period within which the State. 
~ of Nebraska might make selection of the odd- numbered sections under. 


said act, expired on November 27, 1897. The local. officers’ were - . : ‘ 
advised by your office January 28, 1898, that the- time within which sack 
. the State could: make selection under the act of 1893 bad. expired. and 


_. that the lands not selected were subject to homestead - entry. In Fa 


‘instructions of August: 18, 1897 (25 L. D., 141), it was held that the 


commutation provision. of the. homestead: laws: extended. to entries 


‘under said act of 18938, final papers were to ‘be issued as in ordinary * , 


homestead. entries, and: credit for residence prior to’ entry and for : 


- military: service cae as to other homestead. entries. 


4 ey ,is in part, as. follows: 
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“The first section tote ihe- ait ot f April 28, 1904, , supra, (the wid as 


‘That. from and ‘after. ‘sixty: ‘days: after ‘the: ‘apbroval of this: are entries: “made. = - oe 


a - under the: homestead: laws inthe State of Nebr aska west and north. of the. follow a me : = 
/-. ing-line, to. wit: ‘Beginning ‘at: a point on the boundary. Tine. between the States) 


~ of South: Dakota and Nebraska where the first guide’ meridian west of the sixth 


“principal” meridian strikes: said. boundary ; thence: running south: along: said: guide ae 


so — “Ineridian® to: ‘its: intersection: with’ the’ fourth, standard: parallel. north.of the.base. _ 


ae line: between the. States of. Nebraska. and Kansas; thence west. along said, fourth © oo aes 
standard: parailel to its intersection with the second guide’meridian west of the... 
“sixth: principal meridian ; thence. south’ along said:second guide meridian’ 10Ate 
_ “intersection with the third standard parallel’ north of.the said base line; thence 
a west - along said third standard parallel. to. its intersection: with. the. range: lime: 200s 


: “between. ranges twenty- five aie epee a west of. the, sixth prin cipal meridians: 03 =5" 


+ .thence south along. said line to. its: intersection with the second. standard: parallel as eel 
oo i north of the said. base. line; then¢e ‘west ‘on said standard. parallel. to. its. inter). Fy 
. - section with the’ range. line between ° ‘ranges thirty. and’ thirty-one west ; -therice ape 

-- south along said line to its intersection with the boundary, line between the States" °°) 
ae 2000 Nebraska: and Kansas, shall not: exceed. in. area: six” ‘hundred and forty. acres, ee 
oe and: sball be as nearly compact in: form. as: s possible,, and in no event over: two Pea i 
oe smiles. in» extreme ‘Tength.. to ea ee ieee ie Weg ey eae 


i). 


Tn addition to the provisions “of. aa act’ hersinbetinté set. Hori a a ee 


Ss a ce also provided. therein that all of the lands i in the territory described’ ce. 


~ which it may. be ‘practicable to irrigate are excluded. from its ‘opera: cs es 


a tion. | ‘Entrymen: under the homestead laws. within said territory who 


. own. and occupy the land entered. by thera prior. to the: passageof the’ _ 
ects. are “permitted to enter other: contiguous lands which: will. not” | 


: with’ the lands already entered exceed in the aggregate 640 acres. 


hee _ The commutation provisions of the homestead law are not: applicable Meu 
~~. to-entries. made. under the Kinkaid act, and in order-to make proof'a 
oe claimant. must: show that he has made improvements of the value. 6b? 

not less than $1.25. per acre. Ags stated, the land in contioversy: Var 
ng within: the limits of that. portion of the Fort Randall abandoned 


military reservation. lying within: the’ State of Nebraska, and. both | 


| . “and. and reservation. are. within the territory described‘ in. the ‘Kin- | 


: -kaid act. The boundaries of said: ‘territory. are specifically described, © - 


z x “leaving: no room for doubt that: they were intended. to include the: : : 
ands within said reservation. Nor: is there any’ ‘exception made-of 


“any particular. tract or tracts falling within said boundaries. ‘The 


“records, of Congress show that: the said act was passed with. delibera- aon 

~ tion-and presumably with full knowledge of the act of 1893 providing. ee 
- for the disposal: of the lands in the. abandonad: military reservation 

‘ that’ were “not timely selected by. the State of Nebraska as school ~ 


indemnity - Jands.. It is likewise. a fair presumption. that the lands ~ 


“within said: reservation wére kriown: to’ be- practically | of. the same ~ 


: character as the other lands covered by the Kinkaid act, t, namely: semi | 
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7 arid and: ana ere an that the reasons. for theie inclusion were ne ‘ 
therefore equally cogent. Here was a region where the lands. owing —~ 


Beal RO their: character; nithough: subject to entry under the. hémestead =. Oneal ‘ 
‘Jaws in 160-acre tracts for a great number of: years, still: remained. ss 
-untaken, and it Was believed by Congress that by i increasing the size. 


of the homestead to an area upon which a family could: be: supported 


co would have a tendency to attract homeseekers | to such lands. This 


3 ea was: equally. true of the. reservation lands, they “being of the. same ie 
. -character.. Now, the act of 1893. provided for. the ‘disposal of the. >; 
lands within the Fort. Randall abandoned military reservation in the 


State of Nebraska, not selected by said State, under the homestead: ~ ee 
laws. There being no “trust created in said act requiring a sale for. |. 
_ the purpose of raising a fund for any particular object, and there 


- - being no words of. exception. or limitation to disposal: of the lands. ee ae 
be A within’ said reservation, under the homestead laws, said lands. are ics 
_of the class contemplated by the Kinkaid act, which is entitled, AQ 


act to amend the homestead laws as to certain unappropriated and 


pas unreserved. lands in Nebraska.” - Therefore, the effect: of this later. at 


act was to. provide, not for a different. mode of disposal—the lands. 


under both acts being subject, to. entry under the homestead laws— me pees 
but for the enlargement of the area that. might be entered under said 


laws. In view of such enlarged area, the commutation » ‘provision 


i which was applicable under the act of: 1893 was eliminated. from the — nee 


; ‘Kinkaid act, and entrymen thereunder were required to make im- i a 


provements of the value of not less than $1. 25 on each acre oF their . 


i: entries. pf | 7 
Aside, ieretore,: aoe the abalate cea of the commutation pro- om, 2. 
~, vision as to lands entered: under the Kinkaid act, said act may very. 
’ properly and justifiably be construed as an ‘amendment and enlarge: 


-. ment of the act. of 1893 with respect to. the: lands within the aban-_ a 


- doned military*reservation. Otherwise the two acts are not in con- » 


flict’ or repugnant, no existing rights’ are impaired by extending the 

_ provisions of the. Kinkaid law over the lands within the military res- se pe 

- ervation; and in fact owners of said lands under the homestead law.. 
are distinctly benefited, in ‘that they may enter additional contiguous ~~ 


: lands, if otherwise qualified, sufficient to make up 640 acres. Unper- 


e; fected | claims under the act of 1893 may be proved up under: the old- 


Jaw, and lands remaining unsold within the reservation may be en- 


_ tered under the new act subject. to its provisions. In this view the 
two acts may be administered with entire harmony, and the conten- 62 


: "ton that the lands within the abandoned military reservation are not = 


i “ unappropriated. and unreserved. lands ” within the meaning of the es 
| Kinkaid act, and that the land in controversy must exclusively. be” 


entered under the provisions of the act of 1893, and not under those _ : 


sf, : of Ene act of 1904, isnot well made. : 
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“cRfter + banstully considering alt he: matters presdnted.3 in the. Tey oe 


ee eee review, the Department is of opinion that Cox’s affidavit of con: * hee 
test. does not furnish any ‘sufficient basis for a hearing, and. therefore 


= adheres to its decision of February (fn 1906, ae the: former order ce 
23 _ for a. hearing and i in effeet dismissing the contest. . } 


The motion for review is ie moconelten denied. 


ee HOMESTHAD—KINKAID. ACT—PREFERENCE RIGHT OF ENTRY. 


— 


_ Davis: V. . Warren, a. 


pe Where under the provisions of the act of: April 28 1904, ‘two or more. claimants - 


are entitled: to the pr eference right. of. entry. for. the. same land; and. there. en 
is-a. limited. amount of land. open: to entry. upol which the respective: claim-. Z : ee 


co ' ants may exercise. the: right, an equitable adjustment should be made be- 


Stes, | 7 tween them in. order: that: all’ pady derive: the ‘Sreatest: T benefit under their eo se . 
= TET Beeference, rights. at ners : re ee ae ; cs 


fas - ; . Avling Secretary Ryan t to. the Uoimisstonse of the General oe eo a 
eo a bas oe L. GC) Office, October 5; 1906." AE O. P. ye a 


| “application, J uly: 97, 1904. — 
ei". Phe. land: applied for: ie ‘Davis was: . included an “the: ‘additional ee. 
: homestead entry of one Harry I. Whitesell, allowed Ju une 28, 1904, - 


as additional to his ori iginal homested. entry: made Baio 8, 1893, 
for the N.'4 NE, 4, NE. 4 NW. 4, Sec. 23, and NW. 4, Sec. A, same 
| township snd range. ‘The said additional entry at Whitesell in- | 
. eluded, in addition to the tract in controversy, 400: acres, ‘thus com- — 
| pleting the entire amount to which he was entitled under the statute. © 
Davis, upon the rejection of his application, filed contest against : 


the additional entry of Whitesell as to the land in conflict, alleging 


— as grounds therefor the. disqualification of Whitesell to make entry - 
~ because he was the proprietor of more than 160 acres of land at the 


time he.made_ entry, and. also insisted” upon the preference right ae ee. 
in himself to: enter said ‘tract, alleging that. inasmuch as ‘Whitesell - ee 

- . was-in position to assert his preference. right as to 400 acres, without 
on including this tract, it was inequitable. to allow him to enter the only. ge ee 


land open. to. Davia: and which was much less ‘than that taken by - 


oy “George Ww. Dave i appealed to the Nida Peo your: office es 
ooge eos of June 22, 1905, reversing the local officers and denying his 
ee application. to enter,. under the provisions of-section 2 of the act.of > 
April 28, 1904 (33 Stat., 547), the W. 4 NW. 4, Sce. 23, T. 22 N, 

ea tat ee Le Ww. O’Neill land district, Nebraska, as. additional to his: otig- ia ee 
ge inal entry made October i, 1903, for the NE. 3 ‘A, Sec. 22, same township. eee 
and range, which he owned and — at. the date of filing I ms said : ioe Pe 


ay ee ‘The contention of Davis: respecting . the exercise. 2 of eo . ms : 


ie 
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: nice Bone wipoded. by. Santion: 3 of said act to thos! qualified. eS 
- | to make entry under section 2 thereof,’ amounts in-substance to. the > 
~~. claim that’ where there aré two or moré claimants entitled to such 

a) preference tight and there i is a limited: amount: of land open to entry — 


i. - upon ‘which the respective. claimants may exercise the right, an~ 


= ~~ equitable adjustment. should be made between them in. order. that. all ; ee 


cad Ss might derive the. greatest. benefit’ under their preference rights. eae 
 'Pouching the. alleged disqualification of. Whitesell because of shee: oa 


‘ownership of more than: 160. acres ot land, your office held: 


Whitesell however does not acquire ‘any. ight under the homestead Tao, es ee 


ee ; acquires a right under a: special statute enacted for a special purpose and. appli-’ 2.” oo 


"cable only ina specified territory, and. the fact that-he was the owner ,of lands, Pa as 


: ess the | ownership of which did not debar him from making ‘the. original anes eee 


oo “Upon, which his preferential. entry is predicated, is an immaterial incident. ee 
-In other. words, if Whitesell was qualified: to’ make the. original entry and Was 0° Peas 


; “residing. on it on April. 28, 1904. (which, is conceded), and had not. in- the tied | 
~~. time. become- disqualified, according tothe section you refer to, or otherwise, OS oe. 


es. Ae. was qualified to make, preferential entry. under. the Kinkaid law. i 
Of. course - if Whitesell had been the owner. of more than one yunidred. anal Whe 


- = sixty acres of land at the time he made his original entry, he would not: have. ve 
-. been qualified to. make the entry, but..such is not. the’ case. ‘The Kinkaid law re Oe 
~. simply enlarges the area of his original entry, and if he was qualified to male, oe 


oe : the® one; it necessar ily. follows that he was: ‘qualified to make the. additional. 


“This. holding i is not in accord. with the. rule announced in.. the: ae Be oo 


a pe Arthur J. Abbott. (on review), decided byt the ‘Department Oeto-. ne = — : 


Ober, 3, 1906, (35 L. D.; , 206), where it was held: 


“That: in the determination of the applicant's qualifications’ ‘under the’ ack ores eae oe 


April. 28, 1304, supra, the former. homestead entry should ‘be entir ely: élimindted Le 
from: the calculation and the right. of the applicant determined.as of the. date-of 20-7 
-. i the. pplication, without regard to any impediment thereto, imposed, “whether © a 
ie such” “entry: was ‘relinquished or ‘perfected and. the Jand _thereby | secured | shaieeae 


(Pane ie he. owned other land, exclusive of that embraced in. his former. . 
< ‘entry: in: ‘encess ‘of the: amount ‘which - would disqualify him under: the home- a 


os. ae laws; his application should: bé denied; oe it. should: be: ‘Accepted, ae : oo 
we oe being. ho. other @bjections. 05 2 aE a oe 


‘However, as it appears that he ia alleged to Laive: Bsa! ae id ae eee 


" a Whitesell. exclusive. of-his original entry, was not: more. than’ 160° oe 


acres, this. ground of contest is, under. the rule laid: down ‘ ‘in the _ fee aed 


Abbott: ease (supra), insufficient, and the: oS - fraud i in nthe ae : 


= transfer thereof need. not be: determined. « oe 
Ina stipulation filed with the record it is ere and sdcitled aa is 


.... at-the date of the passage of the act of ‘April. 28, 1904, supra, there = 
| Was. no: other’ vacant land- ‘upon which’ Davis sould have exercised a : 
fae * ens: preference right, and-an informal examination of the records of fen 

| -your:office shows that at the time of filing his said application ie ae 


. “Seoniieong remained unchanged. ) es 
~The statute e makes no fea ace for the adjusting of conflicts which oe a 


Soe 
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: 4 may. arise: inde an. ‘edtemapted exercise of Vitara. right, “Tt: is : ee 


ee clear that. both. Davis. and Whitesell were equally entitled to a pref- ae ae 
cos verence- right: to make. entry of the tract in controversy, and unless 
“priority: in’ time gives. priority in right a correct determination Oli ee. 
_» ° the equities: presented becomes one of administrative policy. The = - 
ae preference right: conferred vested. in all. claimants. entitled. to ‘make ae 
os. ventry under: section 2 of said act, equally and -at the same time, and 2 Gs 
the right to exercise it, continued in all for the same period, andin <a". 
» the opinion. of the Department. the time’ of its exercise. within the . 9 
co ~ specified period j in no way altered the rights of the applicant. The 
. <vight was. perfect until the. expiration of the period allowed. for its Fee, 


oe exercise, and could not be defeated or impaired by the. earlier, exer- aie . oon 
oe at cise of the right by: another equally entitled. - eden. 


~The direction. contained in. departmental circular of. May : 31 1908 


“(2 Le D. , 670), ‘to the effect that— age oa 


until the period of ninety days after. the passage of the or has lapied: you will . es 
ioe require parties making: entry to. furnish a special affidavit to: the effect that: the 

~- Tands’ applied’ for. are not. adjoining the land of any. entryman, other than him- : 

Oye self. ‘Or. herself, who | is entitled to. the preferential vight under said Jaw— ee 


| was. ‘intended to: secure ‘information’ necessary. to: ‘a complete ad oe : 
: equitable adjustment. of ‘possible conflicting rights under a. statute 9:66 0+ 


: which, in itself, made no provision for their adjustment.” Otherwise, 


oo ‘compliance. with. this direction would have been to no ‘purpose... 
~ Had Whitesell. complied therewith by’ disclosing - the true situation. ie, 
the equal right of Davis to. enter this tract would have been discovered 


ae by the local officers, upon whom. would have devolved: the proper 


: y adjustment of the. conflicting rights. That. they did nothing i in this” - | . ‘ 
a) “respect is attributable. ‘solely. to. the act of Whitesell.” He. can ‘not ae ae 
ee ~ complain, therefore, Tf, by a. delay in the adjustment he may be cea 


a2 "vented from obtaining: thé full quantity allowed. by the statute. Ree a 
ay On: adjusting: conflicts which: may arise in.the attempted exercise oe 


_ - ot preference rights ‘the intent: of the statute: must be. examined. and a a 
“the equities of the different claimants determined in ‘such manner as to _ pacer 
es ; a “most nearly carry: out. that. intent. The statute. requires that: entries. a4 7 “ = 
ioe made under this. act shall be as ‘nearly: compact in form as possible. beet, eo 

6a By-an adjustment permitting ‘Davis to ‘enter the tract.in question se es Ses 
os “sentry” would be compact, while ‘the entry: of Whitesell ‘is rendered — ee 
: od — more, irregular by including. therein this. particular tract.” “in the - Sve Bo 
a ee opinion of the: Department. the primary intent of the. act in question. ne 

- was to. give to all ‘persons. entitled. to make entry under section 2.of — 


ae : . said’ act an. equal benefit, and it is clear that this result. will not be 2 
oe accomplished if the entry of Whitesell as. made be allowed to stand. 


ee ‘By so doing, Davis. may be’ unable to secure any of the benefits con Cee 


ferred. while. Whitesell secures all... _ The Tpoquieble nature of. such = - ee : 
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os ehdiniienauen of the statute precludes all thought. of adjustment, and 7 
‘should not be. permitted. is 

. =. The whole matter considered, the Department ; 1S s clearly of spon 

: “the: claim of Davis to the tract in controversy:.is superior to that. of 


= : Whitesell, and the latter’s entry Paes will be canceled and Davis’ : =. : | _ 


— therefor. allowed. 
_ The decision of your office i is accordingly hereby reversed. 


“WITHDRAWAT UNDER “RECLAMATION ACT—MINERAL LANDS. ioe gee 


-Insreuctions. 


? - ‘Lands valuable. for mineral deposits and embraced. within: a ‘withdrawal of lands” _ Aoak 
‘susceptible of irrigation by means of al reclamation. project. under. the act Ole sesso x: 


J une 17, 1902, are not thereby taken out of the operation of the mining law By 
but continue open: to: exploration and purchase under such laws. 


The right of the government to. appropriate public land for use in. the. construc- a 


tion and operation of irrigation works under the act of June 1%, 1902, is not’ - 
- ‘affected by the fact that gos land is mineral in character. eS 3 


| coe Secretary. Ryan to the Dee of the Geological eee 


— (RLC) October 6, 1906. (ELE. jae 


Your letter. of March’ 98, 1906, relative to. ae eae — Aint oes 

: parties. to. prospect. for. oil upon lands 3 in certain. townships that have. 3 oe 

: .been: withdrawn. for. reclamation. purposes. under the act of June 17, oe 
(1902 (82° Stat., 388), in connection with the Sun River project. in 


2 Montana, has. bean considered with the application | of. the Mountain | 


| “Meadow Placer Company for permission to conduct mining opera- a 


: _ tions on Jands that have been withdrawn -for’ reclamation. ‘Purposes reas 


in Idaho, upon which, you reported under date.of June 29, 1906. 


An important question. involved in this application: is. whether ate ‘ 


Jaride containing valuable deposits of minerals. can be taken out of | 


the operation. of the mining laws. by. a withdrawal | made under ii 


: c pone of the act of June 17, 1902, for disposal as homesteads. | 
~ Sections 9318. and 2319, Revised Statutes, provide as follows: 


In all eases lands valuable for minerals shall be 1 reser ‘ved from sale, except 2 as ea, 


| otherwise expressly’ directed by law. te 
All. valuable mineral. deposits in. lands belonging 1 to the United States, both bs 


surveyed and unsurveyed, are hereby declared to be. free, and. open to explora- Ei 8 


/ --tion’ and purchase, and the lands in whieh they are found to occupation and... - 


purchase, by citizens of the United. States. and. those who have declared their 
intention. to: become such, under regulations prescribed by Jaw, and: according ; 


"aS to. the local ‘customs or rules of miners’ in the several mining: districts, so far | 


as the. same are. applicable, and not inconsistent, with: the. laws ‘of the United - 
7 States. be ae rie ae a4 act 
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"gig t the adoption. of the: eee Statiites dinbiodying: he ie ofr | 7 
i oe United States in.force on December 21, 1873, ‘providing for the 


ie ae disposal of mineral lands, no title to lands ingen to be valuable for — ee 

: ; ce its. minerals can ‘be obtained un der the homestead law ‘or in any. other colar oa 
manner except under the provisions specially. authorizing their sale. 
_. (Deffeback x. Hawke, 115. U. S., 892; Davis v: ‘Weibbold, 139 U. Des e ao gS 


oe 507; Barden v. Northern Pacific: R: R. Co., 154 U. 8.5 288.) 


Ey Mining Company v. Consolidated. Mining Company. (1021 U.S 


: 167), the title to a school section containing mineral and. ee 1 


= - 1870 was involved: No. ‘express exception was made in the grant of 7 a 


i. ~ mineral lands, but the court held that: such lands: were by the settled | 
= policy of the government excluded from all grants: Speaking of the 
purpose and effect: of the legislation of. Cos oe for the ee 


disposal of. the mineral lands, it said: 


AS we’ have already ‘said,- Congress, after keeping this matter in’ abeyance 


‘about sixteen years,’ -enacted:in 1866 a complete system: for the sale and. other a 


regulation of ‘its mineral. lands, ‘so. ‘totally different from. that which governs. 
» other. public lands’ as to show that it could never have been intended to submit 


es them to the ordinary laws for disposing of. the territory: of the United States. . 


The executive department has therefore no. authority -to allow any — 


| = land valuable for minerals to be entered under the homestead. laws. 
Such lands can be disposed of only under the mining laws. . (Cole- 


~ man. v. McKenzie, 28 L. D., 348.) They are excepted Fron the opera- = 

-tion of other laws by force of the statute making special provision 

_...for their disposal; ‘and can. only be. brought under the pperauny of © 
other laws by. express. statutory provision. : oa 


This leads to the inquiry, whether—aside from the authority econ- 9 


. ferred upon the Secretary: to: appropriate and. acquire rights and 


vee “property. for use by the government—the act of June 17, 1902, author-— | 


oa ~~ izes any withdrawal of lands. containing valuable einer. ‘deposits ee 
— from. the right. of exploration and i purchase -g given. by section: 2319 or oe 


| es the Revised Statutes. a ae 
_.. By that section all valuable mineral decccics in 1 lands palo eine to. oe. 


- the United States are“ declared to be free and open to exploration and... - 
eee _-purchase, and the lands 3 in which they are found to occupation. and oar 
es _ purchase.” This right and ‘privilege is not abridged bya mere right 8 
Bees ore authority. to withdraw lands. generally.’ It requires. express aur. ie es 
~ thority. to render such lands Subject. to disposal: poe ay law other Cee 


| than the mining . laws. | oe 
a Furthermore, the. homestead la ae Fie that ‘lends of: eee 
; ‘such. character are not subject 1 to. homestead entry, and the: Secretar Vie : oe : 
of the Interior has no: authority. to. dispose of lands. susceptible 7. ee 


on irrigation except under" the homestead law: It. therefore ' follows. — | 


oo as a  ReceSsany: consequence that Jands valuable for the mineral de- a = i 
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posits ee dhierdin, aie enbened oa the Tiinits' of a: eith: Seiad. 
~ drawal: of lands susceptible of irrigation from. any ‘contemplated va 
- works, are not: affected by such. withdrawal, and are not taken out of = 
the ‘operation of the mining laws. Hence, the. privilege of exploring. begs 
for minerals in ‘such. Tends. remains: In. full Tore, pote thtontng ea 


the withdrawal. . oe 
But this pees faust be diencized i subject to the caittral ands juris. 


“ “diction. of the Secretary of. the Interior, charged with: the duty of. : : oe - 
~ seeing that. the public lands a are disposed of only s in the: manner Poe ee ae 


ded. by law. 


In grants. of: -publié! inde ae (hs the’ dbtermbbation: of’ thes ee eos 
ale chasse of the land. granted, whether mineral. or agricultural, rests Cae 
3 of with the officers of the land’ department. aie Under. their direction and 

: oo a . supervision the actual character of the land may be determined: and. Cee 
~ fully established.” (Barden, v. Northern Pacific R. R. Co., 54a B se 
» 288,.391.). So likewise in the general administration of ‘the. public. ee 
Nand’ laws the duty of determining the character of the land, whether ee 
mineral or nonmineral, and to see: that it is disposed of. only” as: aus pe 
"thorized by law, rests. upon. the land: department, under. the supers.” !02r= 
vision of the Secretary of the Interior, as the. head thereof. (Cole: oe 


man ¥. McKenzie, 98 L. D., 348. Je 


A withdrawal of lands for use in- othe. construetion: aid operation Ss 
| “of irtigation works rests upon a different principle and authority. J 10 (ys © 
In reply to your letter of October 24, 1903, asking to be informed — eo. 
ve the-status of. mining. claims. upon. lands withdrawn for “ reservoir 0° 4: 
ee sites: or. permanent works,” “you: “were advised that‘ a ‘ the: withdrawals eg 
es = made by the Secretary ae the Interior under. authority of ‘the act of ee 
~ June 17, 1902,-of lands. which i in his. judgment. are required | for any": | Pat, : 
~ irrigation works contemplated under the provisions of said act, have 
the force. of. legislative withdrawals and. are therefore eective ‘tou: ts. 
- withdraw from other disposition. ‘all lands within the. designated — ies 
_ limits to which : a right has not vested ” (82 1 D.,. 387 ye ‘Such. power ‘ Eee? 
is ‘incident to the authority. derived from the ns section’ ‘of the 2: 
act, s to. acquire any rights or property ” ” for the United States by. pur- - e es : 
| chines: or by condemnation, whenever it becomes necessary in carrying: < . ae 
: -out the provisions. of the. act. c ‘The power and. authority to: appro- . ee 
priate public lands is coincident and coextensive with, the power eee 


to acquire private property.” (Instructions, 84. L. D.,-158, 160. ) 


Such appropriation 1s accomplished by a mere withdrawal. which: apie 7S 
tae plies: to all lands: within the limits of. withdrawal, except lands MOS eo 5. 
a _ which such right-or interest had vested at the date i the withdrawal: oo 
as’ to ‘deprive’ Congress of: ‘the power or disposition and control over 3 
“the same. It is not:a disposal of lands under any of the general land. =~ 
laws, 0 or + public land aytons but an n appropriation. of lands for the: oe, ie 


; 7 is i rey 
‘ : Are ers é 
r,? whee . : : 
a! : 


i * a 
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o eae of ie goverment, ced ben's a power: - coextensive nnn ee. coe 
oe ~ authority to’ purchase private proverty. There ‘can be no. “question ee 
sas’ to: the. authority’ of the. Secretary of the Interior to purchase: for. 8 
“...such-use private property, altho it may contain- valuable. deposits Of ee 
pO ‘mineral, - The power to, apptopriate. public Jands of such character eae 
es He for:. similar: uses: ds. surely: coextensive: with: ‘the. power: to: ‘purchase Boxy oe: 
: private property. of that. character. - i: oe 


Tt: follows. from. this that. the ight, io. appiopriate ‘public . tae “ : 


te doe use in the construction and- operation. of. irrigation ‘works. 18. 9909.5 
ne Ou affected by. ‘the-fact that. the land is. ‘mineral ins ‘character, - eee 
a altho. ‘such fact. must. necessarily. enter. ‘into consideration. in de- ee 
pee - termining: whether a project is pre -acticable or feasible. ees 


~The object _ contemplated. by the. construction. of. Sas aden : oe 2 


; Ef the. reclamation act is not of such great public interest. and concern wag 
: BB to. demand ‘that. important. mining- interests - ‘of great. value. be: oo ae oe 
a i HBepardized or: Hestroyed. byt the ‘use of lands s sontaining. mineral Ce 


Soo value’ of the iad for the uses ‘to. “which it may. be applied will Tes 
os = es be considered ~vhenever it ‘may “arise. 5 At 
es In your: letter of March 7, 1906, ‘you, stated. that the gia Feterred. oo 
ie to- in this: application lie ‘under a ‘proposed section of the Sun River” — ae 
a "project, to: be irrigated from the waters of the Teton River, that =.) 
2 as. 1b is: ‘not: likely. ‘that any development. along” the Teton. ‘River es 
os es will be: undertaken. for several. years, and that. it would involve. no ee Ee — 
ae interference | with the development of the project cat. this. timegan = ie 
‘ce. parties, were: allowed to continue their: ~ Prospecting apén. the lands ee 
YE on question. _ 7 a | oS 


Acting upon: ‘that: suggestion, pee in. view cof he. strong ‘showing’ fee. 


ee made by. the petitioners as to: the mineral: character. of the land, ~: 05° 
fl ~ the’ Department. by. letter, of: March 26, 1906, said: ey. have COM: = gee 
ae : cluded that unless, you advise: me of some ood reason to the con- a . a 
A  irary, will vacate ‘the withdrawal heretofore made, sO. ‘far as. said ae 
a _ townships: are. concerned, and restore, said aga to! the public a 
ee domain.” : - 


Upon. further (ae dein I find ro will be: no: neice for a én 


— revocation of the withdrawal as. suggested in the letter of March 65s 
poige.d9062 As the Secretary of the Interior-may exercise control over the. oo eee 
a operations and conduct. of all persons: prospecting . for mineral upon i 
ihe: public lands to see that they are: not: despoiled- or subverted to. = 
improper uses, I: ‘can. see no Teason- “why: the» ‘prospecting - for: and eee 
Stes ‘development. of oil upon the lands i in: question. may not: continue. niot- | fat 
ao withstanding the. withdrawal, which will-serve to. hold- the: land: in. ce 
+ reservation generally against: ‘other apptopriation, it not. eppersing. - a ae ae 
ate _ any’ — lands. will be interfered. ‘withe bey: 8 such Fea cue are 
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; Tf it. should. be developed by sack prospecting that there isan oil- 
~~ bearing field of commercial value, it can. then be: determined what 
on disposition. shall be made of the lide No. ‘special. permit: for this 9. 
purpose is. necesary, as the Secretar y of the Interior may at any: time, 
: whether the land is withdrawn or not, exercise. control. of it as cus- 
ae ae ~ todian of the. ‘public lands to. ‘prevent. waste or. Caliah ae occupancy ie 
oof ite gee et | be | 


22, Sede 


ge gs UINDIAN ALLOTMENTS—COLVILLE. RESERVATION-ACT OF MARCH ee : 


-Oprmiox. 


“The children of tloee Indians’ who. veceived: allotments: on. the north half, or. 


7. Indians residing thereon, and equally - entitled with them to Allotments 
under the provisions of the act ot March 22, 1906. 


. 


Assistant Attornes y- eoieral Campbelt to ‘the Seoetary of. the Inte 


rior, » October 6, 1906. oul C; P. y 


You. hae ropuceiad my. opinion. on peer oie arising sander os 


| ‘the act of March 22,. 1906 (34 Stat., 80), authorizing sale. of unal-, 
- dotted lands of the diminished Colville Indian reservation, Washing- | 
ton, formulated by the Commissioner of Indian. Affairs’ as: follows: 


1: Are the children of those indians: who. received: allotments. on the. HOsth 


half of. the reservation. under. the act of. July | i 1892: (27. Stat., 62),- and. who - 


£ 


ak ide not .receive allotments thereon, entitled to allotments on the south: halt of. : ; 
- the Colville reservation under the. act of March 22, 1906? ee ae 


. Are the children of allottees. on the. north half, born. since the allotments , 


“tbereon were, made, entitled to allotments on the south half? 


The act. of 1892 restored to the public domain a oreon of ihe er ne 


__-. ville Indian reservation, described by metes and bounds, and directed 
the sale and disposition of such lands after certain reservations. and_ [ 
~. allotments provided for therein should be made. The provision for 
allotments was, so far as necessary to. be set forth here, “that each 
c and every Indian now residing upon. the portion. of the Colville In- oa - 
~ dian reservation hereby vacated and restored to the public domain, = 
- and who is entitled to-reside thereon, shall be entitled to select. ae : 
said vacated portion. eighty acres of land, which shall be allotted to. 
_ each Indian’ in severalty.” Evidently it was not the purpose or 
effect. of this legislation to break up. the tribe but rather to save to 


‘restored portion,. of the Colville Indian reservation. who did: not themselves. — 

receive allotments thereon, and also: the. children of © such allottees born oe 
.  ginee the. allotments’ were made, are on the same footing in respect: to. allot- : oe 

ments. on the, ‘south. half,. or reserved. portion, of the reservation, as the ~ 
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— - thse: ‘Tadians ho. saa: settled: and eciablished ems within. aoe 


a ae portion of the reservation. restored to public. domain, their. improve- ae ee 
cae “ments. . -Those who did not desire ‘to take. allotments ‘upon:-the 00 

Rae estored: lands had the. privilege of removing to that’ part still held 
Bae oie reservation. | ac seems that, for some reason not ‘disclosed by the. ~~ 
* papers here, some children: of those Indians who elected to'take = 


allotments i in the. portion. restored did not receive any Jand there. = a 
The act of March. 99, 1906, authorizes and directs the Secretary of ets 


.. s ie Interior to sell or ‘dispose OL: unallotted. lands in the diminished ee 


“aa Colville} Indian: reservation, and ; as: to all otments provides as. follows aa 


“Phat. as. soon as the lands embraced: w ithin the diminished Colville Indian. 
_reservation shall have been surveyed the Secretary. of the Interi 10¥. shall ‘cause | 


we dllotments of. the: same to be made’ to all persons belonging to or having tribal — 
> relations on’ said. Colville Indian reservation, to each man, woman, and child. 
eighty acres, and, upon approval. of such allotments by the Secretary. of the 


-. Interior he shall cause patents to issue therefor under the general pe otnent law: 
of the United. States. . 


The wording of ‘this provision. is sufficiently comprehensive - to. : 


, : include all: regarded as belonging to the tribes inhabiting the dimin-— ‘ 


- ished reserve. As stated before, the fact of taking allotments. by. 
‘those members of the tribe who haecnee. to be located within that. 
portion of the reservation restored to the. public domain should not be: - 
considered as ending their tribal relations, They ‘should be con- . 
- sidered, for the purpose of determining their rights in. the reser-.. 
vation lands: just as if no division of the reservation had been made.: 
An Indian who takes an allotment. within his reservation doés not. 

thereby so change his status as to deprive his children of a share in 


the lands of his and their tribe. The policy of the government has 


en always been to secure to each individual of an Indian tribe an equal ie 


- share’ in ‘the. lands of his tribe, and that policy should be. adhered _- 
to by the executive. branch of the government. unless: some provision ee 
of Jaw. clearly. and. expressly” prevents. that’ course. ‘There is DG ct? «3 
~ -sueh’ inhibition in. the act of March 99,, but, on the other hand, Thon 
a : “geems. to: have been. purposely SO - fonad ‘as to. include all. ‘persons nae 
a belonging to the reservation. as formerly constituted. ao’ oe SF 
. - Tam of opinion, and so advise you, that children of those who todk ee ee 


_a allotments upon the restored portion or north half of the reservation a 


should be: considered as on the same footing i in ‘respect of allotments | 


4 as those residing upon the reserved ‘portion: or: south -half and that. 


> each question ‘submitted by the Commissioner of Indian Affairs "ae 


| should: ‘be answered i in the affirmative: oe 
oe oe ae ae 
oe Bray, Acting Secretary: 
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“RECLAMATION ACT—CAREY ACT—WATER. RIGHTS. oe 


_ Orrwi0n. 


~ 4ndiviaual 0 owners of Jands: neuuired under the provisions of the Carey ‘act: may: ae 8 


- : be supplied. with: such additional water from reservoirs: constructed: under... -_ | 
ete. the: reclamation act as may be necessary to fully. deyelop and : reclaini the. fe me 
hs itrigable portions of such lands, subject'to all the conditions: pene the =e 


ae Tight: to the use. of. water. “under. any perneulay project: 


> aan Attorney, oe Campbell to ‘the Seoretary of the ; ae os 
| | Sh Ogtober HL; 1908.5 9 (E F.B. Ia 


PAS letéer ae the Director of ‘the Geological. Survey at # Septctabex’” aS ~ 


nee * oy 1906, referring to an opinion of this office of November 24,1905, 
fedviding that there is no authority under the act of June 17, , 1902%. 2: 


(32 Stat., 888), to grant the American Falls Canal and. Power Com- 


7 : "pany a permanent interest. in and right to the use of water. stored oe. = 
jn reservoirs constructed under said act’ for: the irrigation of lands. a a Ee 
es segregated under the Carey’act and being reclaimed by said. company. ok 
oe under contract with the State of Idaho, has been referred to. me for a Pie 
—.... ¢pInion. as. to ‘whether additional water supply to the. individual - 
ci landowners ¢ can eee furnished under the Prey clone: of the reclamation Sees 
eee The Director: in as on states that the tention system. Foe ae cae | 
a lished ‘under the Car ey act is more than half completed, two openings oe 


-. of land under the State laws having already been had by the State ee | 
Land ‘Board, ‘arid’ that the third opening will probably SOOlL occur, ye 


- which’ will- cover practically ‘all the remaining. lands in the list” ap- oe 
_ proved by the’ ‘Department. ‘He ‘further ‘states that’ “ the require- nee cae 
_ + mnents of the Carey act have been fully complied with by the furnish: 

— ing’ of: an. adequate water supply to reclaim the: lands sufficiently’ foe rae 


pase: profitable crops each year.” ie 
~ His. proposition is, not ‘to furnish water for the eaciainiion: ‘af ee ae 


- lands segregated. ‘under the Carey act, as that has been accomplished, oe 


| : ‘but’ “to reinforce the ‘supply to ‘make. “possible a more es ; . | % 


development of the irrigable lands.” 


Tlie situation is this: These lands are peictitally 3 held in n private” a4 


ownership, and the proposition involved in the inquiry now sub- - - 


mitted: is, whether lands: in private ownership that are “partially oe 


irrigated: may be supplied with additional water for the’ complete e 
-- reclamation of those lands, if all the conditions imposed by. the act’ 


‘are complied with and no restriction of the act as to area is violated. ; 

.° Tam-of. opinion that individual owners of lands acquired under | 

2 ite provisions of the Carey act may be supplied with-such additional. 
water from 1 reservoirs constructed under the reclamation act, as may a 


Hore meey Sagi 
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— ee] be 1 necessary pip: fully develop and reclaim the invigable portions of oe 


| “J alll: attention to that provision. of the contract ented ee by the Sea 


eee ‘saa of. the Interior with the Water Users Associétions “ ‘thats. 8 
ees only those who are,. or may become, members -of said associations _ ee 
- ander the provisions of its articles of incorporation shall be accepted = 
AOR oi has: entrymen. or. applicants for rights to the use of water. impounded, au ae 
_.... developed, or the supply of which is or may be regulated or. con- ee tes 
—.*. trolled by ‘said proposed irrigation works,” which would. seem HO 
. “require that all persons receiving water from such | source must be be 


as members: of oe associations. ee 


ure | 
_E. AL Haroncocx, Seoretary. 


————— 


APPLICATION TO AMEND FOREST RESERVE LIEU SELECTION. oe 


Many BE. Corry. 


Pan 7 


ars a o Applications to. amend forest reserve. lien selections are aovenca: byt the : same ie. ae 


~ rules. governing applications to amend homestead. or other entries, and tO. % 3 vee 
~ support. such an application it. must be shown that. the tract covered. by. gS ge 
- the: ‘proposed amendment is the land originally ‘selected, after mepeciion: Sa 


. a and that the mistake was made thru no fault of the applicant. 


ie aoias Hitehooek to the Ra aa of the General ae 1 Office ae 


: “oy (FL) — October 13, 1906. OTE) cs 


a motion has hook filed by Mary E. Coffin for ‘review: ot depart: eg 


oe mental decision of July 30, 1906; affirming the action of your. office — ine 


ae in denying her application to sriend her lieu selection under the act 
an ‘of June 4, 1897 (30 Stat., 86), for the NE. 4 SW.4 4, Sec..20, and the 


_) NE. 4. NE. 4 4, See. 30, T. 61 N., R. 2: W., so as to embrace instead the oe 


cee S. 4 NW. 4, See. 13, £56 NRO W. Duluth Minnesotac’ srs 
| “The lands in T. 61 Nik. 2 W., were selected December 9A, 1901, < 


2S and the application to amend a filed October 7, 1902, ised. upon s - | 
"the allegation that said selection was made from the report of an 
explorer employed to examine the lands in said township and range a 


. ~-and who reported that the Jands originally described “ were of. some 


. value for the timber thereon; that subsequently upon a more careful _ os 


= and. accurate survey of said tracts of land by the county surveyor,’ ees Ss 


ae was learned that the timber which was “supposed to be. upon the. . ~ 


= tracts selected is in fact situated upon adjoining tracts which’ vere sn". 


and are not subject.to selection, being already embraced 3 in entries ;’ 


eee ‘that the oe attributed the misiake to the fact that. “ ‘the mars ; - 


a 


' a cag? “DECISIONS: ‘RELATING | ‘TO! THE ‘PUBLIC LANDS. 


ee es of survey in ead toeudhp are very ‘old and that it was very difficult 
i to follow the lines. accurately.” ane ae : 


Your’ office declined to allow a nee a ee upon ‘the ee | 


e - alleged, holding. that there 3 is no. ‘authority for allowing a change of | 


_ selection on ‘the. ground. that the tracts selected are not as valuable 


7 | 7 as they were thought. to be when the selection. was: made, but such e 2" 
yee allowance i is confined to eases where error or. mistake i is made i im the a 


| description | of the land selected. . A motion for review. of the deci- — 


sion of your ‘office was ‘filed, it being. alleged, among other things, - 
e that: it..was error. to treat the application as one to id instead of — 
one to make second. selection, whiclk motion was. denied primarily | 
for the reason that nothing new was presented therein. Thereupon 
an appeal was taken to the Department, where the decision of ‘your: 
office was affirmed, Upon motion for review the papers. were re- 
turned to your. office, the former action being vacated, “though with- 
out error,” and directing “ further consideration and such action as. 
may be deemed appropriate upon the showing now made.” The. 
latter consisted of a statement by the county surveyor, an affidavit 
of his companion when ‘the sean of the land originally ‘selected 
was made, and one by the “explorer” who examined the “land » 
before such selection... The case was returned for. the reason that the 
selector sought to introduce into the.record facts not therein con- 
“tained when the decision complained of. was rendered, and upon 
which. your office. had not past. Your office concluded as: follows: 


Considering the facts in the case as disclosed by the original ‘papers in the — 
case, as well as. the evidence. introduced in support of the amendment, the 


selector: does not seem ‘to have exercised common business ‘care in. making the — 


selection, even if valuable timber was the object in making the selection. In - 
the application to: amend and all the evidence adduced in support thereof, there . 


has not been a word in derogation of: the character of the land originally =  . 


selected, as agricultural, -Or farming land. ‘If the selector ‘has any equity in. the 


case it is not visible. ~The land originally selected. seems. to be in place, with: | | 

no insurmountable obstacle to the perfecting of the selection therefor,-and the. _ 
acquisition of.a-patenr thereto. The quality of the soil and the Jay of the land,. . - 
‘as developed after the Mclyor. survey has not been: impeached or criticized. eo 


. ‘The only, objection. to the original. selection seems. to be its: want. of timber. 


Much. valuable land for farming purposes is. treeless prairie. It is not thought 
that a case for amendment of. the application has been made, even considering © 


: the additional evidence furnished, and: the. evauplteation. to amend . is, therefore, 7 
rejected. ee : a af 


An appeal was ie from is nena to ‘the eee ae the oe 


decision now complained of was rendered. The facts of’ the case, - | 


including ‘the substance of the subsequent affidavits: filed - -by the 
_ selector, were fully set out in said. decision, it being found that the. 
ma examination: made prior to selection to ascertain. the lines and: corners - 
ie OE survey was neither extended: nor thoro; that the selector must be. 
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“held responsible for any ‘ine of diligence on the part os her agent. s 
and that the showing made in support of. the application to amend 


was insufficient. Ae | 4: sting ey 


~.. land embraced in the selection 


It is not again urged in the ory motion fou review aeat the 
application under consideration should have been treated as an appli- 


cation for second selection instead of one to amend, but in support of | . 
said motion’ is filed another affidavit, of the ‘gdleotor s agent who ex: 
- amined the’ ‘land prior to selection, and one by herself in which she — 


aS - alleges that the failure in hasan her ‘said agent “ fully state the -_ 


facts in corroborating her statements and to fiirnish ‘the details now 


given, ” was due to the fact that she did not deem that such full de- 


~ tails were essential. The agent, after describing his work and its 


results, now states that he did in fact make an extended’ and careful 


-examination for the lines and ‘corners ; “that. his search was pains- 


taking and diligent,” but owing to lapse of time since the original _ 


survey and to forest fires a majority. of the corner’ posts” had been | 
obliterated and it was difficult to locate a tract of land; and that the. 
| “is not even of any value for agri- 
| cultural purposes, being very. rough and rocky and with httle soil.” 


Aside from the mere assertion ‘of the selector’s agent that he did i in - 


fact make a careful and diligent search for the true lines and corners, 
it is found from an examination and comparison of the affidavit now 


~ furnished that the statements: contained therein do not. materially : - 


_ differ from those previously. made by him. Apparently there has — 
been no disposition - in the ‘repeated denials of the application to 
amend,-to question the fact that there was some mistake in making 


the selection: the main question has been whether the mistake. might: - 


not with proper diligence have been avoided and whether it was suffi- 


cient to justify the allowance of a change of selection. . There was. . - 


undoubtedly basis: for the conclusion that proper diligence was not 
exercised in examining the land prior to.selection. The evidence 
now offered docs not serve to alter that: conclusion, the facts as to 
the alleged mistake being merely ‘set. out with a little more detail. 


It is conceded here by the selector that the true condition of the ~~) 


~~ land wee s subsequently, ascertained “ upon a more careful and accurate 
survey.” The. familiar rules governing applications to amend: in — 


- case of homestead and other entries are clearly applicable in the > : 


matter of lieu selections under the act of 1897. Under ‘said rules, . 


on application to amend it must be shown. that the tract covered by 


the proposed amendment is the same as that originally selected, after. i | 
inspection, and that the mistake was made thru no. fault ne the > 


applicant. That, as heretofore held, has not been sufficiently shown — 

here. The rule sould hold equal ly g Boon were this application treated - 

asa second application to select, in which event, if it ened that | 
o80—VoL 35—06 u—1 : 
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the lade was subject to selection but the same , failed thru the nines - 


> of the selector; said application could not be allowed. 


It is fair to conclude, too, ‘with your office, from the evidence in 


this ‘case, that the desire to change this selection to another tract is 


due principally to the subsequent: discovery that -the land selected 
is not as valuable for ‘its timber as it was believed to be from the — 


| “report, of the selector’s agent. In other words, that the alleged mis-. 
take was not as to the location of the land but as to the value and 


quality of timber thereon. - Said agent had reported prior. te selec-— 


.tion “ that there was ‘timber of considerable value upon said Jand.” : 


In her nonmineral and nonoccupancy affidavit the selector stated oe 
the: object. of securing the land was “for agricultural purposes,” 

un her agent now states that. it is not of any value for such oe 
Tt j is not considered that any new ations have beat a atid in 


- support of the motion for review of sufficient importance to change 


the conclusion heretofore reached in this case, and no good reason 
“appearing” otherwise for disturbing the ‘decision so arta of the | 
same will be adhered to, and said motion is s hereby denied. 


_ SOLDIERS’ ADDITION AL~FOREST RESERVE LIEU SELECTION. 
| Wirsow F. ‘Pras. 


‘Where an nication to make soldiers’ additional ae is ejaetsd ‘for invalid- ° 
ity of the base offered, and no like valid base is supplied, substitution there- 
for. of a forest reserve lieu selection. will not ‘be ied to the ae 

5 OE” intervening adverse rights. ie x 


Sepatany Hitchoock to the Doin widaaives of the. Gap Land Office, - 
(F.L.C.) oe October 18, 1906. la (PLE. W.). 


‘Wilson F. Pleas, as assignee of Edward Boater ‘has appealed | 
to the Department from your office decision of March 1, .1906, in — 


-° which you. rejected’ a certain lieu selection filed by him as a. sub- | 


‘stitute for the alleged soldiers’ additional right derived from Ed- 


_ ‘ward. Boster upon which he had previously applied to enter, under. 


section 2307 of the Revised Statutes, the NE. 4 NW. 4, Sec. 17, T. 
8 N. R.2 E. , Eureka, California. You also overedied his motion 


_ to pier a lied selection filed EOF the same land Py the Artest” Land 


‘and Cattle Company. — 

The-record: shows that his said pein was fied Ji anuary 20, 
1903, and that of the Aztec Land and Cattle Company December 28, | 
1903. Pleas’s application was past upon by your office September - 

94, 1904, and. ao was toqured to furnish certain evidence: | ae 
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‘ie. . Sppenlad: to the Department, but a psduoniy: filed | a | with- 


a? ao drawal of his appeal and therewith a liew’ selection for the land in: 


= ‘question, stating that the. latter was filed as a substitute for the | | 


: alleged Boster additional right. 


_. In the decision. appealed from i¢ was held that by failing to sub- 
= stitute: a valid soldiers’ right of additional entry in place of the’ 
~ alleged. right, derived from Boster, Pleas lost all rights acquired 

under his original application... ‘This view is in harmony with the 


te unreported. departmental decision of os 14, 1904, in the case 


: of John C. Ferguson, where it is said: 


McBean presented: an application to. enter, Tt was ed : oe ‘His ap-— 
plication was simply tentative and the most that it can be held to have done, as 


has often been decided, was to protect any rights that be might have as against 
_— other applicants ... it was equivalent to" an. ayn. SO far as his rights 
_.: were concerned. — | 


In the case ibétore. us, when the offered base proved, invalid man TO 


dike valid base was. supplied, the said company’s lieu selection, right 


; attached and became superior. to Pleas’s right under the lieu selec- 
tion which he subsequently offered as a substitute. Not being en- 


titled. to consideration as a substitute, and adverse rights haying — 


intervened, his said lieu selection was properly rejected. And inas- 


| “ . much as the merit of the lieu selection claim of the Aztec Land and 
23 Cattle Company is a question solely betweeri the government and. 


Se said company, Pleas’s. motion to re) ject the said liew. selection was ; 
properly dismissed. | 
Tour said decision i Is accordingly affirmed. 


| SUSPENSION OF EN'TRY—NOTICE-CHARGE—BONA FIDE PURCHASER. 
na 8 Mary M. Sureps ET AL. 


In case of. the. suspension. of an entry on the ‘separ of a re agent, with 
opportunity to the entryman to apply for.a hearing, the: entryman by mal-. 
ing such application without objection. to the sufficiency. of the notice ‘of sus- 
_ pension, does not thereby waive the right to object, -at the heari ‘ing, to the’ 
"sufficiency of the charge in: the notice. 

‘The charge in a notice of suspension of a timber and stone Sate to: he effect ° 

that the entry was not made in good faith for the exclusive use. and -benefit 
_ of the entryman, but at the solicitation and for the benefit of another, states 
a sufficient cause of action, and if Preyer would a the cancelation of 

7 the entry. | 
‘The transferee of an entry after the issuance of final cer tificate takes only: sah 
right as the entryman himself has, and if for any proper cause the entry be 
canceled, whatever rights the transferee may neve} in the land are lost and 

. forfeited. | a | 
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Secretary H itchoock to the Commissioner of the oie Bana Office, 7 


(LG) oe October 15, 1906. (AL WEP.) 


An appeal: we a filed on behalf of Mary M. Shields, entry- 


woman, and Charles EK. Atherton, transferee, frorn your office decision 


_of November 20, 1905, wherein you affirm the action of the local offi- 
gers and hold cancelation her timber and stone cash-entry No. — 
6116 for the SE. 4 4, Sec. 2, T. 6 N., &. 11 E., Vancouver, Weshingion, - 


land district. 


It appears from the cea in ree case that Mrs.. Shields filed her a 


sworn statement for the above-described tract June 12, 1902, in sup- 


‘port of which she submitted proof on September 16,, 1902, on which - 


date it was approved and cash certificate On 6116 issued thereon by 


the. local officers. 

By letter of cence LA; 1908, ¥ your office ‘rane tted to the De- 
partment ‘a report of Special Agent. Ferguson, dated February 5 
1908, charging, substantially, that “said entry, together with six others 
therein described, was made at the solicitation of one Albert: W. Lob- 
_ dell, a timber cruiser, for the use.and benefit of one Charles E. Ather- 


ton, to whom ‘the land was conveyed’ within’ a few days after the — 
issuance of cash certificate. In accordance with.-your recommenda- . 


tion the Department, by letter of September 28,-.1903, directed ‘that 
hearing be had under circular of August 18, 1899 (29 L. D., 141). 
Accordingly, by letter of October 20, 1903,-you directed the local offi- 


cers to suspend the said seven entries, and give notice to the. claimants ee 


of the special agent's charges, as follows: | 

~All of these cases have to do with one. Albert W. Lobdell, the locator. and 
manipulator of the claims and the claimants, and one wheres E. Atherton, Ee 
ultimate purchaser of all the claims. . | . 


These people, the agent states, were ‘solicited by “‘Topdell to maké entries 
under the: timber and stone act (June 8, 1878; 20 Stat. ‘89); inducements | 
were held out. whereby they could make each a little money ; parties stating that 


they had no money: with which to make payment for the land were promised 
by Lobdell all that was necessary ; they were further assured ‘that they could 


ay * 


get into no trouble; it was perfectly legal, but it was perfectly well understood | 


that the entries would not be for the benefit ‘of the claimants any further than - 


that they were to receive $100. 00 apiece guaranteed by Lobdell, the final pur- 


chaser to be “somebody Lobdell had on the string.” 


-It is further shown that within a few days after the issuance of final ices ‘ 
the lands covered. by these entries. were conveyed to Charles ©. Atherton, of - 


| Portland, Oregon, as shown by the records of. Klickitat county, Washington. | 


In harmony ‘with the above instructions, the local (officers, on 
‘November 2, 1908,. issued notice of suspension in each of the seven 


“cases, and to the grantee, Charles E. Atherton, with notice that — 
‘thirty days would’be allowed within which to apply for a Deering; : 


with information that: 
: The charges on which said cash entry is suspended’ are ‘summarized: as fol- 


lows: ‘That you: were solicited by. one Albert W. Lobdell- to make said entry, | 


Ke 7 
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oe with the daabistandioe ‘that the same would sok: be made for’ ‘your use and . | 
| benefit, but for the benefit of a final purchaser to be named by said Lobdell ; 


oe that. you made. said entry with the understanding ‘that you were to receive ~ 
. $100. 00 for. making the same, payment of which sum to you:was guaranteed 8 


by said Lobdell, -and that within a few days after final receipt was” issued to”. 


: _ you for said Jand you conveyed. the same ae one Charles i. Atherton, of Port. | | 
. dand,. Oregon. : . . 


This notice was properly oe in, sac case and ae lications for 


- . hearing were duly filed on behalf. of the several claimants and their - , 
transferee, and forwarded to your office, where, by letters of Janu- — 
ary 11, 1904, they were each ee of sufficient. basis, and. such 7 


. ones ordered. 
Based thereon the local officers on. J anuary 26, 1904, issued the 
_ several notices for hearing, as follows: | | 


Take Notice: That upon an order issued. by the Hon. Gomuisiond: of the | 
General Land Office (Divisien | P.), dated the 11th day of: January, 1904, ae 
hearing will be had. before the. register and receiver of this office on the 10th 


> day of March, 1904, at 10 o’clock A. M., for the purpose of hearing testimony oe 


. and. determining whether or not the said entry shall be canceled, on the ground 
that the ‘said application to purchase ‘said land was not made for the use and 
benefit of said applicant, but that it was made in pursuance of an understanding 


| and agreement between said applicant and one Albert W. Lobdell, of Portland, 3 | 
- Or., that said. Lobdell would furnish as. much money as was_ needed to pay for 


said” land, and’ that. when proof. had. been made. and final receipt ‘issued, the 
- gaid applicant would deed ‘said land to whoever said Lobdell might designate, 


: and would receive from. the said Lobdell the sum of— $100. 00, or ' thereabouts, | 


as. compensation for. going through the form of acquiring final receipt for said ~ 
“ land. That said agreement and understanding - was carried. out, and in pur- 
. suance.of the same said applicant did convey said land by warranty deed to one 
_ Charles E. Atherton, of Portland, Oregon, with’ whom said Lobdell bad an 
: understanding, and. that said applicant was paid by the said Albert W. Lobdell.. 
- the sum of $100. 00 for making said conveyance, and. that at said hearing you | 
“and each-of: you will be allowed opportunity a present testimony in suppcrt of | 


a 7 said entry. 


As. a result - chateot newaaes herein was. auiy had: and eGiiens | 
submitted, on consideration of which the local officers on January 18, 
1905, rendered their finding recommending ‘the cancelation of the 

said entry. From their action claimant and transferee appealed to 


. your ‘office, alleging that they erred i in making: such recommendation, 7 
- and-also in denying defendants’ motion to dismiss the proceedings, 


z made at the beginning of the hearing, on the ground that the notice 
ets oe suspension served on the defendants did not afford any ‘ground ioe 

ic for canceling the entry. ._ 3 aa 
Upon. consideration of the. evidence and. matters urged on appeal 3 
your office by decision of November 20, 1905, afiemed the action of © 


‘the local officers and held the entry for cancelation, holding, as. to - 


_ the: alleged érror in denying defendants’ motion to dismiss, that: 


Me ‘There is no merit in said motion, for the record shows that the notice of sus- 
. pension clearly summarizes ne “charges, and stated. a complete cause of pac ous 
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and, moreover, ‘both the claimant and transtetee made answer ‘thereto. in n their | 
respective applications fora hearing without then making the least: objection to 


the sufficiency of said notice. Furthermore, it is shown that in the notice of the | 


hearing said parties were again advised of the charges against said entry, which 
| were set. out more at length, and: likewise clearly stated a. cause of action. 
| ‘The. case is now before the. Department upon the appeal filed in — 
behalf of the. entrywoman and her successor in interest, Charles E. 
7 Atherton, wherein it is urged that your office erred in finding that 
_ defendants’ motion to dismiss the proceedings 1 in this case was prop- 
~~ erly dismissed by the local officers ; in holding. that the appearance of 
the entrywoman and appellant at the hearing constituted a walver of 
objections to the sufficiency. of the charges. against said entry; in not | 
holding that the charges set forth in the notice served upon the defend- 
- ants were not sufficient to require the cancelation of the entry if 
proved; and, in substance, that your said decision was ee to 


Jaw and the evi ledes adduced at the hearing. - - 
It does not appear, however, that your office held that the appear- me 


ance of appellant at the hearing constituted a waiver of objections to 
_ the sufficiency of the charges against said entry,.but rather that both. 
the claimant and transferee made answer to the charges contained in 
the notice of suspension, in their respective applications for a hearing, _ 


without their making the least objection to the sufficiency of said no- 


tice. However, if your office intended by this statement to hold that — 
such action was a waiver of objections to the sufficiency of the charges _ 
7 against the entry, the Department can not concur. ‘The notices of sus- 
pension having been duly issued by the local officers and personally a 


served upon the defendants, it was proper that they should apply for a _ ; ae 


hearing in accordance therewith and in compliance with.the regulations © 


of the Department, in order that they might have standing to appear. 


| before the local office. Such action was not a waiver, and the defend- ee 


ants might very. properly thereafter offer objection to the sufficiency 
of the charge on the day set for hearing. Were the charges set forth 
in the notice of suspension sufficient, af. Denes to warrant ‘the cancela- 


tionoftheentry? ia 
Section 2 of the act of June 3, 1878 (20 Stat., +80). se ileae 


That any person desiring to avail himself of the provisions of this act shall 
file with the register of the proper district a. written statement in duplicate, one |. 
_ of which is to be transmitted to the General ’ Land Office, designating by. legal 
subdivisions the particular tr act of land he desires to purchase, setting. forth that . 
.. the same is unfit -for cultivation, and valuable chiefly for its timber or. stone; 
. that it is uninhabited; contains no mining or. other improvements, except for _ 
-ditch or canal purposes, where any such do exist, save such as were made by or. 
belonged to the applicant, nor, as deponent. verily believes, any valuable deposit 7 


of gold, silver, cinnabar, copper, or coal; that deponent has made no other appli- - 7 


~ cation under. this. act; that he does noe apply to purchase the same on specula- | 
tion, but in good faith | to BEDIODINAE it to his own exclusive use and pone . 
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and that he has not Aiectis or jhaiveetiy, made any . agreement: or contract, in 
any way or manner, with any person or persons whatsoever, by which the title _ 
- which he might acquire from the Government of the United States should. inure, 
- In whole or in part, to the benefit of any per son except himself ; which. statement, i 
‘must be verified by the oath of the applicant before the register or receiver of 
the land office within the district where.the land is situated ; and if any person 


taking such oath shall. swear falsely: in the premises, he shall be subject: to all 


the pains and penalties of perjury, and shall forfeit the money which he may. 
have paid for said lands, and all right and title to the same; and any grant or. 


conveyance which he: may have made, except in the hands of bona fide pur- 
chasers, shall be null and void. . 


The applicant filed such sworn statement, duly assented, on which 


‘notice issued, proof was submitted, and the entry. allowed. The 


notice of suspension based on the report of the special agent gave — 
notice that the charges on which the cash entry was: suspended 


were, in. effect, that it was not made i in good faith for the exclusive — 
~ use and benefit, of the applicant, but at the solicitation. of one Albert. 


W. Lobdell, with the understanding that it was to be for the use 


and benefit of a -final- purchaser, to’ be named by said Lobdell, and | 7 
that; for making such entry the applicant was to. receive ‘the — 

sum of $100. Considering. these charges, the Department i is of the © 
opinion that. they. state a complete cause of action, and if proven’ 

—-swould require the. cancelation of the entry. In fact, this notice — 

~ contained a brief summary of the charges contained in the special 

o agent’s report, which you transmitted to the Department on Sep- 

tember 11; 1903, -in accordance with instructions of November 18, ~ 
and 24, 1902, ane when, upon. examination of the same, the Depart- ~ 
ment. by letter of September 98, 1903, approved your recommenda- — 4 
tion of. suspension. with eevee for hearing, it past. on the - ae 
charges and in effect: determined them sufficient, if established, to 


warrant cancelation of the entries | ‘therein described. It is true, 


that. the proceedings were to be based on the charges contained in i 
such notice of suspension and not on any ‘statements contained in. 
the notice of hearing. It would have been sufficient had the latter 
given only the date of hearing and directed attention to the charges 


contained in the former notice. But the charges set out in the 


_ latter, while more elaborate, were only a repetition of those con- , : 
tained in the suspension notice, with perhaps additional data as- ~ 
to the. chain of evidence that’ would be submitted to establish the 


sald charges. In any event, it does not appear that the defendants © 


- were in any manner pre] judiced by the matter contained in such. —_ 
latter notice. 


The Department has very caneeitly examined the ssnenhat volu- 7 
minous ‘record in this case. The substance of the material parts 


- ot the. testimony offered at the hearing has. been - set: out at length 
Z and in detail 1 in VOU office | era and it is not therefore deemed 
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_ necessary that the same be herein oul Suffice it to tate that 
. “upon full consideration. of the évidence adduced, as well as the mat- — 
— ters urged i in support of the appeal, the Dapertnont finds that it is _ 

- sufficiently. established that this entry was not made in good faith 
for. the exclusive use. and benefit of the claimant,. but was speculative 


- in: that-it was. made at the solicitation of one Aibert W. Lobdell, and 


with ‘the understanding between them that the latter would: Pah a 
all the money. necessaary to make tour of examination and location, 


_and to meet the proof expenses and payment for the land; that in 
consideration of making said entry the claimant was paid the sum of - 


$100; and that a few days after issuance of certificate in accordance _ 
with understanding the land was conveyed to one Charles E, Ather-. 
_ ton. At the time of making proof herein: the claimant made sworn 
statement that she used her own money in mehang payment for the - 
land—money obtained “from my own savings.” But at the hear- 
Ing she admitted that. neither herself. nor husband had contributed 
_ any part of the money Roce to making oan proof, and 
payment on the land. | | 
wits response to the notice of suspension Atherton, ainetenss a 
 intervener, also applied for a hearing, alleging in support thereof. . 


that he had made bona. fide purchase of the land for his own sole. 


use and behoof, and at the time he received conveyance thereof he 
had no knowledge, notice, or intimation that the entrywoman had not 
_ made said entry for her sole use and benefit: wherefore he prayed 


~ that his rights be considered and determined, and that-he be adjudged -- 
the owner. of the land as a bona fide punchiader and that said pro-~ .. 

ceeding be dismissed. “Atherton did not, however, offer any testimony 

in support thereof at. the subsequent hearing, or in any manner ap- | 


- pear, other than by counsel, who also represented the claimant. While 


it is true that an entryman may sell his land after. certificate hasis§ - 


~ sued, yet it is sufficient to state, as has been repeatedly held by both > 
— the courts and the Department, that the transferee can take only such | 


right as the entryman himself had. His title. is in no way superior 


to that of the original holder. He is not a bona fide purchasér (C. P. 
Cogswell, 3 L. D., 93; Smith v. Anderson, 8. L. D., 46; Lough ». 4 
- Ogden et al, 17 L. D. “171). It therefore follows that for any proper 


cause the entry muse be canceled as tho such transfer had not been - 


Ps made, and that whatever rights the transferee may have had-in the. - 


land are lost and forfeited. In this connection see Hawley. w: Diller _ 


(178 U. S., 476). 


The: Department is therefore of the opinion that. che? Cone ae 


judgment of the local officers and your office should be: affirmed, and ; . 
it is accordingly SO ditected. | | oe! 


~ 
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SECOND HOMESTEAD ENTRY—ACT OF APRIL 28, 1904. 
 Chaence Mann. 


‘The mere allegation by an applicant to make ‘second homestead entry under ae 
provisions of the act of April 28, 1904, that he relinquished his former entry 
without consideration, will not, in the absence of an averment that he was 
‘mistaken as to the character of the land originally entered or that he was 
unable. to complete the entry either on that account or because of some un- 


avoidable complication of his personal or business affairs, bring him within | 


the saving provisions | of said act. 


Sancti Yy Hitehcock to the ee oft the Corichal Land Offtee, 
(ELC) October 17, 1906. _ sip te (E. O. P.) - 


Clarence’ Naan tay appealed to the cer from your office 
decision of November 7, 1905, rejecting his application. to enter, 
‘under the. provisions of the se ea acts of. oper 28, 1904: oe a 3 
527, be: t), Pespectayely; the pasha NE. 4, NW. 4 1 SE: i , 8. 4 SE. 
SEK. + ae. 4, suis 2, SW. 4 1 SW. 4, ci 1, NE. 4, NE. LNW. 
NL SE. 1, NE. 4 1 SW. 4 4, Sic 11, W. 4 1 NW. J 4, Sec. 12, oT. oT - 
oR. 44 W., Aiiance land. district, Nebraska, with leave to amend his 
said er by eliminating therefrom a tract of 160 aes — 

“May 26, 1899, Mann made homestead entry of the S. + NW. 4 
NW. 4 SW. 4, Sec. 10, NE. SE. 4, See. 9, T. 28 N., ‘RB. 48 W.. 


which was canceled on relinguishment. February 3, 1904. 


In the corroborated affidavit filed with his rejected dootiention = 


Mans avers that said relinquishment ¥ was made without consideration ; 
and solely because the land was— _ : , 


entirely unfitted and unsuited. for. ‘farming and -agrienttaral purposes and ‘good 
only for grazing purposes, affiant was. compelled to abandon it because. of | 
“inadequate range for cattle and lack of proper vegetation ger owing thereon for — 
maintenance of. cattle in number: sufficient to warrant a living therefrom. That _ 


the claim was so situated that- it’ was: impossible for him to acquire additional | | 


> -yaeant lands adjoining thereto, because of the rights of others to such: adjoin- = 
ing land. , 


Your' office held liek ipeaanee as oe anal entry was relin- 
quished by Mann in order to obtain a “ greater range” he was not 
within the class sought to be benefited by the act of April 28, 1904 — 
(83. Stat.; 527), restoring the homestead right in. certain cases. The | 
affidavit of Mann containing the averments above quoted, was exe- 
cuted April 3,°1905, and his statement to the effect: that he was 
~ unable to secure’ additonal lands contiguous to his-original entry 
and that he relinquished. the same because the land.embraced therein 
was, because of its quality, insufficient in quantity to afford a living — 
fare trots when considered with relation to the time of the execution © 
of said affidavit warrants the inference that the real object of the 
_relinquishment was to secure the full benefits conferred by the act 
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of eet 28, 1904 (38 nes 547). Sore in the decoriiinaton: of the 
right of Mann to the Ae ee of his homestead right the language 


~ used in said affidavit should be considered with ateicuce to the con- . 


ditions existing at the date of the relinguishment of his former 
. entry, rather than the date of-the execution of said afidavit. At that 
time neither of the said acts of April 28, 1904, supra, had been past, 
and there was no law under which he would ae been. permitted to — 
- secure other. lands. It is not to be presumed that he at that time © 
a executed his © relinquishment with | any expectation of acquiring a 
“ oreater range ” or, indeed, any land under the homestead law. His 
homestead right was at that time exhausted and that could not have 


been the motive for his action. In this respect the facts differ from 


those presented in the case of David H. Briggs (34 L. D., , 60). But 
_ Mann makes no averment that he was mistaken as to the character :, 


of the land originally entered or that he was unable to complete said: ” a 


entry either on that account or because of some unavoidable complica- 
tion of his personal or business affairs. The simple allegation that | 
_ the land was relinquished without consideration, does not, standing _— 
alone, bring the a within the pene provisions of the act ia? 
question. | “a 

_ The decision appealed from i is accordingly hereby a afirmed. 


| Se ADDITIONAL-SECTION 2806 OF THE REVISED STATUTES. 
‘Frank V. Howrer. 


7 No right of additional entry’ under the provisions of section 2306 of thie Revised _ 

| ~ Statutes exists where the original entry cf the soldier was made for land’. 

- embraced in an approved swamp-land . selection upon which patent subse- oe 
quently issued to the State, as the soldier’ S or iginal homestead right was —* 
not ther eby exhausted. 28 a | 


aceeine) if itchoock to: the Cr aes of the General Land” Ofc, — 


(Bole CO). + October 17,1906. (BLEW) 


a Frank ‘V. Eunter: as appealed to the Departed fron. your office Bee 
decision of June 25, 1906, rejecting his two separate applications, as 


“assignee of Nicholas Lenta, to enter, a section 2806 of the Revised _ 


‘Statutes, the NE. 4 SW. 4 and the SE. } SW. 4, Sec. 20,T.161N, 
RR. 65 W., Devils Lake, North, Dakota, Basen? on the requisite eidiany or eae 
service of Nicholas Lantz and homestead entry, No. 2931, made by | 


Nicholas Lantz at’ Fort Dodge, Iowa, October. 28, 1870, far eighty 
 acres.of land. The preliminary: affidavit filed with said. homestead 


| entry is signed Nicholas Lenz. : 


: Accompanying the present cree is an. assignment ccd se 
i. March 23, a wherein. Nicholas ne assigned to. William E.. 
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| Moses the alleged right to ies entry for one acres, and on J uly 


; 1%, 1905, Nicholas Lentz assigned to W. A. Fleming Jones an alleged 


cont to ‘make entry for eighty acres, who, on July 27, 1905, assigned iz 


_ ~ the same to- Orville M. Field, who located the same on land in the ~~ | 


~ Coeur d’Alene land district, ada Both of said assignments are 


~ based. on the same military service and onthe same original home- 


stead entry, | and. appear to have been made by the same party. 
. ° It further appears that the land covered by said original home- 
| ae entry was embraced in the list of swamp land selections by the. 


State of Iowa, made under act of September 98, 1850 (9 Stat., +519), : F 
- which selection was approved Ji geen 27, 1866, and patented Feb- se. 


- Tuary 9, 1871: | 


| fe appeal P resents only the question whether by said. haere ne : 7 
entry, No. 2931, any : part of the homestead sa of said. Nicholas cag ; 


Lentz. was ealaucted: 


In the recent like: case of Edwin KF. ‘Flynn, assignee = F Sealeiti _ 


is Jordan (unreported) , decided February 17, 1906, the Department. _ 


held that, inasmuch as the designation of the land-in. question. as. 


swamp land had been confirmed, and the State’s selection thereof | 


_ had been approved prior to the attempted homestead . entry by” 
, J ordan, no part of the latter’s homestead right was thereby exhausted. | 


In the -present case approved selection had’ been made by the State 
of Towa. for the land embraced. in said. attempted homestead entry, 


| “ | No. 2931, prior to the date of the homestead application. It is evi-_ 


dent that said. entry could never have been perfected and that no | 
‘portion of Lentz’ s homestead right was exhausted thereby. | ee 
In the case. of. J obn S. Owen ce L. D., 262, aig the Department ; 
| held that— , 


In determining. whether or not one is. entfiled nee section 2306 to make an 


additional . entry. it is. necessary to ascertain whether-or not ..... he had ex- - . | 


 ~hausted his homestead rights. by. making entry fora less amount than one hun- an ae 


_ . dred and sixty acres... Not merely whether or. ‘not he had made entry for a less es ‘ 
amount, but whether or not he had thereby exhausted his right. mo 


p2 No part. of Lentz’ 3 homestead right having been ehaieud by said Po a 
“entry No. 2931, it affords no basis for the additional right | claimed = 
herein, and the application was properly rej jected. . a“ 


Your said decision 3 1S accordingly” hereby. 2 affirmed. 
s. COAL LANDS-ENTRY BY MARRIED WOMAN. 


oti ESSIE” iE Oviarr Er AL. 


- : In those. States in “which no right or. title in the ‘wife’s property eis: in the | <# 


if husband. by. virtue ‘of the marital relation, she may, . if otherwise duly 7 | 


. qualified, ‘purchase coal land in her own and. exclusive interest; but the | 


Jand department will require. specific roof that she. does not really a , a 


- “ chase in the interest, of: her husband. . 
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In connection with each coal Jana entry the ere Gee: show under’ oath 

that the entry is made. in good faith in his own and individual interest, 

_ and not. in the interest, directly or indirectly, in whole or in part, of any 
other per son. or por sons whomsoever.. ; 


Secretary Hitchcock “3 the. Chin aione of He Corl ree Sid 
(F. L. C.)° s | October 17, 1906. AG. N. B:) 


— . May 31, 1904, ii essie E. Oviatt, J ennetté Abbott, 7 aad Sarah J. 
Abbott, and J uly 98, 1904, Carrie E. Rose and Sarah M. McDeid, 
‘made individual a ander the coal- land laws, for the NE. ae 
section 4, the SE. 4 of section 4, the NE. 4 of section 8, the NW. 4 of 


-. section 6, and the SW. + of section 6, respectively, all in T. 21 N., R. 7 


1038 W., Evanston, ‘Wyoming, land distr ict. 
By ian of June 14, 16, and 17, 1905, Bo office advised the local 
_ officers, in the several cases, a= 


- Where. a coal entry is made by a woman it is the sgeactics of this office to 
require an affidavit on her part'as to. whether she is single or married, and if | 


married, whether the purchase price is furnished from her own separ ate funds S32 


in. which her husband has no inter est. 


And the local officers were directed to notifiy each. entrywoman . 
that she would be allowed sixty days within which to. furnish me 

required affidavit. = 7 
_~ It appears that such notice was given, end a onion io recon-_ 
sideration was filed by each entrywoman, which by your office de- 
_¢eision of September 7, 1905, was in each case denied.- | , 
The entrywomen ia filed separate appeals to the Department. | 


These appeals, however, which present the same question, have been = 


docketed together and will be considered as one. 


Jt is ‘assumed that the entrywomen are all married; : ‘because the _ 


' appeals, and the argument of counsel made to pp a pro 

ceed upon that theory. : : 
. The contention on appeal i is, hae eres is no ‘authority: in 1 law for 
the. requirement that a married woman should show that. her pur- 
chase of land under the coal-land laws was made with her own 


se separate funds in which her husband has no interest, and that 


therefore your. office exceeded its. authority in’ ‘directing that such 7 
showing should be made by .the entrywoman. 7 

The ev land laws are embodied in the Revised Sixties from 
sections 9347 to 2352, inclusive, and the provisions thereof which 
are inaterial to be considered here are as. follows: | : 


| Section 2347. [In part.] livery ‘person above: the age of twenty-one years, ar 
who is a citizen of the United States, or who has declared. his intention to 


| become ' “such, or any association of persons severally qualified as above, shall,. 
| upon application . ‘to the register of the proper land. office, have the right: to.” 
enter, oy legal subdivisions, muy ea of vacant coal pnnee of the United: 
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. States not sthonrice ApaLEDE tated. or leasieen i Soninetene’ author ity, not 
7 exceeding one hundred and sixty acres. to such individual person... * 


a : * - ot, a) - * ; * 


| Section” "2350. rin part. }. ‘The three preceding sections. shall be. held to. 
authorize only one entry by the same: person or association of persons; and no. 
association of persons any member of which shall have taken. the benefit of 
‘such: sections, either as. an individual or as a member of any other associ la-— 


tion, shall enter or-hold any other lands under the ‘provisions thereof; and 


no member of any association which shall have taken the benefit of such sec- | 
tions shall enter or hold any other lands under their provisions... . 

Section 2351. [In part. The ‘Commissioner of the General “Land Office is 
authorized to issue all needful rules and regulations for carrying: into effect 
the. provisions | of this andthe four preceding sections. 


That the lands here. involved are of the character Babe to pur- 
_ chase as. coal lands; that the entrywomen are over twenty-one: years’ 
of age and citizens of the United States ; and that they. are other-: 
. Wise qualified to. purchase - coal. lands, are matters ‘which are not! 
questioned by your office. 3 ie: 
The coal-land laws, above quoted, provide that an individual 
shall have the right to enter not to exceed one hundred and sixty 
acres, and that only one entry shall be allowed the same person. . 
The law clearly contemplates, and the Department has repeatedly | 
held, that an entry under the coal-land laws must be made in good 
faith in the entryman’s interest, and not for the benefit, of. another. | 
(See cases of Adolph Peterson e¢ al., 6 L. D.; 371; Northern Pacific 
Coal Co., 7 L. D., 422; Brennan v. Hume, 10 L. D:, 160; MeGilli- — 
cuddy e¢ al..v. Tompkins e¢ al., 14 L. D.,.633; Conner. v. Terry, 15. 
L. D.,.310; Elwood R. Stafford et at. 21 L. D.,.800.) In those 
| States: in ahich no right or title in ‘the wife's property would vest - 
in the husband by virtue of the marital relation, she may, if other- 
wise duly qualified, purchase coal land in her own and exclusive 
-interest.. Whilst an arrangement between them for the procure- 
ment by her from her husband of the purchase money would in such 
casé stand upon the same footing here:as a like transaction between _ 
any two individuals, yet in view of the peculiar personal relations _ 
which subsist between husband and ‘wife the land department is 
entitled to specific proof that she does not really purchase in the 


7 intérest of her husband, and. the. exceptional requirement in such 


cases, now a practice of: lone standing, 1s justifiable and reasonable. 
| It is, however, apparent that in sich cases as the present, as well 
as In all others, whether of so-called private entries exclusively | 
under section O34, Revised Statutes, or entries made in the exercise 
ees preference rights, a further showing by each individual entryman — 
or association, that the entry is made in his or their own exclusive 


behaif, is necessary inorder that the law may be properly admin- -~" 
| istered. Otherwise, nominal. entrymen, with oy furnished. by ae 
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—, 


disqualified persons or associations, might purchase ra lakes: 


bodies of vacant coal lands for and on behalf of such persons or. 


associations, and thus accomplish by nae, that ge can not — 
_ be done directly. | | 
The provisions of the coal- land ies fully warrant the require- 
‘ment in all cases that in entries thereunder the entryman shall show | 
under oath that the entry is made in good faith in his own and indi- 


~ -vidual interest, and not in the interest, directly or indirectly, in whole oe 


or in part, of any other person or persons whomsoever. 

Your office is therefore directed to require that the entrywomen | 
herein. make the full showing above indicated, and to ‘require that 
the appropriate showing, as above prescribed, be submitted ‘in all 


other pending and future cases, upon pain of cancelation of the entry: oe 


in each case. — 
The decision of your office j 1s modified accordingly. 


. PROCLAMATION AND REGULATIONS OPENING THE PASTURE ANI D. 
' WOOD. RESERVE LANDS IN THE KIOWA, COMANCHE, AND APACHE — 
INDIAN RESERVATIONS IN OKLAHOMA. sds 


‘By THE Preswounr OF THE Unrrep Sramns OF Anmmatca, . 


A PRO CLAMATION. 


. ¢ Le cone 


eee section two of the act of June 5,' 1906 (34 Stait , 218), 


directed that the four hundred and eighty thousand: acres - raz. ae 
* ing lands heretofore selected and -set apart by the Secretary of the. 

_ Interior in the Kiowa, Comanche, and Apache. Indian Reserva- | 
tions in the Territory of Oklahoma, for the use in common of cer- a 


‘tain Indian tribes, pursuant to article three of section six. of the 


~- aet of Congress, approved June 6, 1900, entitled “An.act to ratify 
and confirm an aproauent with the dina of the Fort Hall Indian . 


Reser vation, in Idaho;” and the twenty-five thousand acres of land - 


heretofore set apart by the Secretary of the Interior as a wood _ 


; eae in said Kiowa, Comanche, and Apache Indian reser- 


vations “shall be opened to: settlement by proclamation of - the 


President of the United States within six months from the passage’ 
of this act, and be disposed of upon sealed bids or at public auction, 
at the discretion of the Secretary of the Interior, to the highest | 


bidder under the provisions of the homestead | laws of the United — 


States, and under the rules and regulations adopted 2 the Secre- | 
tary of the Interior; ” : 7 

_ . And, whereas, by section six of said ee of June 5, 1906, it was 
7 acid that certain portions of said four handted ‘and eighty — 
thousand acres of land should be allotted. to certain Indians. de- 


ties 


eae, 


: Regiater a eaten 
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~ scribed. deters re by ie. uct of June 28, 1906. (84 Stat., 580), 
- it-was further declared that certain other portions of said. far hun-. 
dred and eighty thousand acres of land should be sold to certain — 
: lessees thereof ; : . 


And, Ciera aden the act econ March 20, 1906. (34 ae 


Be 80), Ahora the establishment of town sites ‘and. the sale an : 
lots within said four hundred and eighty thousand -acres of land, | 
the Secretary of the Interior was authorized to set aside and re- 
serve such lands as he may deem Thecessary — the establishment: = 


of town sites; 


Now, therefore, ae Theodore Roosevelt, Preadent of the United | 

States of Aoneriea, by virtue of the power in me vested by the said 
act of Congress, approved June 5, 1906, do hereby declare and make — 
known that all of said four hundred and eighty thousand acres of _ 
eet jand, except such portions thereof as may be allotted, sold or reserved 


in the manner prescribed in said acts of Congress, and all of said 


- twenty-five thousand acres of land will be opened.to settlement and. 

aa disposition,, under the provisions of said act of June 5, 1906, and . 
under the rules and regulations adopted | by. the Secretary of the | 
_ Interior, at such time and in such. manner as the said ae of: 


the Interior may fix and prescribe. | 
In witness whereof I have hereunto. set my aad and caused. ths a 


_ seal of the United States to be affixt. ~~ 


Done at this city of Washington this 19th day of September, | ans 


¢ the year of our Lord one thousand nine hundred. and six and. of the — 7 


Independence of. the United, Hess the one hundred and Haney: 
first. , | : 7 | _ 
: Gees Roosrvaur. 
‘By tits President: — | a 

Auvey A. _ApER, oo : 
Acting. Demretary of State. 
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| Daparrmans OF THE Interior, 
" Genera Lanp Orrice, — 
WwW ‘ashington, sg. O, REE: 19, 1906. 


—  Onited States Land Office, Lawton, Olona: | 
Sirs: By virtue. of the authority of the act of J une 5, 1906 (34 


- Stat., 213), and in accordance with the President’s proclamation, it: 
is hereby ordered and directed that all of the lands in the pasture — 

and wood reserves in the former Kiowa, Comanche, and Apache © 
‘Indian Reservations, situated in the counties a Kiowa, Caddo, and 
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| ‘Comanche i in your district, which’ are aie aced and described in n the 
schedules hereto attached, be disposed of under sealed bids to the 
highest bidder under the provisions of the homestead laws of the 
United . States, the provarione this act, ane the iolone regu- 


‘lations. _ | 7 
: 5 . ‘METHOD AND TIME or MAKING BIDS. 


1. Each bid must be upon a an similar to that attached heres, ; 
which form will be furnished to prospective bidders upon applica-. 
tions made either in person or by mail to the “ Register and Receiver, » 
Lawton, eigccaging or to the “ Commissioner, General Land Office, | 


Washington, D. C.,” and must be men by the bidder and contain _ 


his post- ‘office es Bo, 
2. No bid will be considered which. shall be ata less rate than. 1 gb: 


per acre for the lands embraced in such bid: 
3. No bid will be considered that is. received nee you Kati: 90 ‘clock 
- a.m. on Monday, the. 3d day of December, or aiter 4-0’clock - PB m. on 
- Saturday, the 8th day of December, 1906. : | 
4, Each bidder will inclose with his bid his affidavit, in the ae . ; 


a hereto. attached, showing his qualifications to make entry under the. 


~ general provisions of the homestead laws, and no bid will be con-- 


sidered. which is not accompanied - by such an affidavit. The affi- | eng 


. davit must be-executed before some officer author ized to administer 
‘oaths and having a seal. Blank forms of this affidavit and of the 
bid may be obtained by prospective bidders ° upon- es made - 


. _ either in person or_by mail to your office or to this office. | | 
5. Each bidder may make bids on as many separate tracts as Ae = 
= chooses, but he must list all of the tracts bid for by him separately 


on the same sheet of paper, and set opposite each tract~the total 
amount he bids galas but the right to. aeeeD or ae any bid is 


hereby reserved. 


6. No bid for a single tract must dade more than one. ‘quarter | 


73 mes and the tracts bid for must be described in the bids in the 
same manner in which they. are described in the attached schedule. 


and not otherwise, and all bids which. describe lands In.any other 7 

mariner will be rejected. 7 

 - 4% Each bidder must inclose. with his bid his obec fr. one- Atth of oe 
the highest: dmount bid by him for any tr act, but bidders who bid for ~ 


more than one tract are not requir ed to inclose more than one check. : 


‘This check ue be made payable to the order of “ The Secretary of © 
— the Inter! ior ” and certified ‘by the proper ollicer. of some national a 
bank, - , 2, 
8. Bids may be delivered: at your office within the. tire @entened 3 

| above, either thru the mails or otherwise, but each bidder must, — 
before delivering. his bid to you, inclose it, together ¥ with the > cheeks 








eae affidavit rhentioned: ina: ealed envelop addrest ie he’ “ ‘Register a 
So and Receiver, Lawton, Oklahoma,” and the envelop | must. have: in-. " * hae 
~ dorsed | upon its face near the left end the words “ Bids*for Pasture » 
‘e ~~ Lands,” or other: words indicating its contents, but. the envelop: should 
aS NOt bear any indorsement which.in any way ‘indicates either then name: 


oo a the bidder, the land bid-for, or the amount of the bid. 
et TE any bid i is delivered. to you.in an envelop: which i is not 3 securely 


oe *-gealedl’c or which does not bear an. indorsement indicating its. een 
. or which. bears any. indorsement which indicates. the name of the. bid: : 
so dery the lands bid for, or the amount’ of the. bid, : you will at once’ open. 
fe, ithe: envelop’ and return the. bid and accompanying affidavit and check 
oo ‘to the bidder and notify. him that: you can not’ receive his bid. until it. 
es inclosed | in an. nenvelop sealed and indorsed as: herein directed. 


_ PERSONS “ENTITLED | ‘TO. MAKE BIDS. 
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“to. Al persons ae are’ e qualified t to 5 ane either an 1 origitial: hoe! oe = : ms 


: head entry, a a second homestead entry, or an additional homestead | 
entry: are. entitled to make bids for these lands, but } persons who apply. 
an $0: make ‘second- or additional hornestead- entries must. furnish: with . 
ae “their. bids the. affidavits and. evidence necessary to. show that. they are. 2h 
“. entitled to make:such entries, and. persons who apply 1 to make addi-- . to - : 
a ‘tional. entries must. confine their’ bids to: scheduled: tracts: embracing 
 “anvarea which they. are entitled to enter and can. not b bid for So 

ook larger listed: tracts. - (ee | : 
ae pe Fr Toreign- -born. ‘persons Who. aes co citizens: of the. United” 

oe States or who: have declared. their’ intention to. become such: citizens 
peg will be. entitled to bid. for. these lands, but they must, inclose with their. 
ee bids evidence of their naturalization or * their declaration of intention, 


Saris METHOD: OF. RECEIVING, HOLDING, “OPENING, "AND. ‘RECORDING ‘BIDS: 


19: You ‘will, as. ‘soon. as” “you. receive thse “instructions: provide 


ee youreslt with: a strong box: or boxes: ‘securely closed, fastened, and | 
ee sealed. i in. such a manner that, they can not be ‘opened and closed again 
o "without leaving evidence. of their. having been opened.: These boxes — 
oe should. be so™ ‘constructed as. to permit. the. envelops. containing - ‘bids « - 
“tobe deposited _ therein: and to. prevent. such’ enyelops: trom. beittg, oS 
oe extracted | therefrom: ‘until the boxes have been. opened.» © ee a 


~ 18. As soon as you have received. any envelop, properly indorsed 


on ae as.to show that it contains a bid, such envelop, must be numbered; - 
ee ‘stamped 6. Received - 
receiver, or by some. der: in their’ office: designated by them, and 
then: deposited in one. of. the. boxes: mentioned, in the presence _ of 





, 1906,’ ” and signed by: the register or 


: ia the register. and. receiver, and the box must. thereafter be ‘kept 
880—-vou, 35-06" n—16 | oe ee en 
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cin your ‘possession rail ie is: oe as hheréinafter directed: and ho : 
- distinguishing mark must be placed on any. properly. indorsed envelop — 
containing a bid, either by you or any person. under. your. direction or. ier 
eo before being deposited i in the boxes, except: as-herein provided. _. 

14. Beginning at 9 o’clock a. m. on Monday, the 10th day of Decem- 
ber, 1906, and continuing thereafter, Sundays and. holidays excepted, ca. 
from 9-0 clock a.m. until 4 0’ clock p. M., 80 long: as may. be necessary, ee 
you. will publicly, under the supervision. ee: such person or persons a6 
_ the. Secretary of the Interior. may designate, open. the box or boxes 
‘in which the bids have been - deposited and take therefrom and. 
_ thoroly mix and distribute all of the envelops. containing bids ‘ins: 
such a manner.as to prevent’ their being opened in the order in which — ~ 
they: were received by. you, and ater they. have. been so mixt and. | 
distributed you” will proceed ‘to publicly: open. the bids ‘indiserimi- SF 
nately and: at once ‘cause the name. of the bidder, the lands bid for, : ae 
_ and ‘the amount of his. bid 1 to. be publicly : announced : as soon as s the bie Pies 


is open. 


. 1b. When” ‘the nee ne an oa Pre announced: ‘you. will: a me 
once indorse thereon the number of the bid, the name of the. bidder, mete 
‘beginning with Number 1 and continuing thereafter consecutively © fee 


in'the order i in which the bids are opened, arid as opened xecord them 


in duplicate in. the books herewith. furnished for that purpose. | in 
“aking this record of the bids. you. will give the number of the bids: 
- the name of the bidder and his post-office -addre ess, the schedule num Eg 
ber. andz description of each tract bid = and ea amount bid and z 


“the amount. deposited. - 


16. The bids, with. ie aieavis er checks senda: a one oe 
a the record of bids will then be forwarded to this office and you will ~~ 
make. no notation on the. records of your. office until the successful ae 


ee 


_ bidders s apply to > make e aniry, a A ss ats — : 


“METHOD: or CONSIDERING BIDS AND. MAKING AWARDS. 


“17, “When ae Bids: are re in- cs office te will be tabinlated : Sage 
- into a list showing | each tract. scheduled, the number of each bid made 
~ therefor, the name. and. post-office. address. of ‘each bidder, and: the =. 
amount of each bid... The bids and qualifications of each bidder will | 
ica be considered by this office and the. bids, .affidavits, | and. checks’ ~ : 


~ i: and the list so tabulated will be forwarded, to the Secretary of the _ 


; | Interior, with appropriate recommendations, specifying the name of _— 


the bidder to. eet in the oe of this: see each tract should be é : : | 


= _ awarded. a aa 
18. Upon ee of the ne of this office the ae oe 


ee oe of the Intérior will take appropriate. action thereon, and each | 
Pa ae o | RS. will be awarded to the Pee anrarabst bidder for ue ge oe = 
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Pas: 


a 5 . of bis s Bid therefor, and: ift two ¢ or more. 2 qualified piddees' each: ene ne ie 


| * highest : amount bid for any: one tract, the. tract will be awarded to the’ ene 


= bidder. whose bid was the first: opened. | As soon as a.tract has been CO aS: 


- sanded, to oy bidder'a all other bids. made by. bim will be, canceled. | 


TIME AND. METHOD or MAKING ENTRY. a - 


“19. “After aS awar rd | have, been iigde: you aaill furhiahed with: ; = 
- ihe names of the bidders’ to whom lands have. been awarded, and. the. iy 


checks deposited by them. will be endorsed to, the Receiver, whereupon - 


you will, in the order. in. which the: bids are numbered, beginning ~ 


with Number 1, arrange the dates. upon which: successful bidders will 


ji . “be required. to aes entry and mail to each successful. bidder. a notice | 
- -advising him of the date on which he will be required to appear. and | 


. ~ make entry, and inclose’ therewith a copy. of these regulations. Bears oe 


20... Inv arranging: the dates upon. which entries may: be made. you: ae as 


oo will, assign to each day, Sundays and. holidays. excepted, only such — 


7 — number of ‘tracts. as. | may be’ reasonably entered. daring. 7 office. ae 
oe hours: on that. day. | . : Ae 
O1. After. you. hive feed the dates upon oe entries may be ak ee 


ade you: will prominently post in your office a list, alphabetically. Bc eg 


arranged, according to the names of the successful bidders, giving a 


the. name and. post- -offiee address of each successful bidder and the = _ 
oday., on. which he may make entry, and furnish a copy. of. et list ae ee 


_ : the. press” for publication. | 7 ee 
22, Persoris who. apply to make. Sree tere Ae act. anise eon ae 


< the. usual homestead. applications. and ‘affidavits, executed. either’ a. = 
~~~ before. you. or. some. other officer qualified to. administer such oaths, = 


“and, the affidavit filed with thé bid maust not be. accepted in support 2 ee 
“1 OF the application. as. the homestead qualifications of the ee eo 
e a must be shown to continue. to the date of the. application. - | Parga 


93. .T£ any. successful - bidder. fails without ‘reasonable. excuse to. 


make entry on the day assigned. to him for that purpose the deposit ~ : 


made by-him ‘will be forfeited, but if any such.bidder within thirty 
days from the day assioned to him for the purpose of. making entry: 
presents his. application. to-enter and files. in your office a corrob- ° 


“- orated. affidavit: setting forth any reasonable. excuse for his failure 

to. timely. make stich application’ you will allow him to. ‘thereafter 
make, entry at. any time when the business of your office will permit. 
24. When any successful bidder fails-to enter the lands awarded Sa 
to him as herein prescribed, you. will; at the expiration of Lhinty, (ae 
‘ days: from the. day” assigned ‘to ‘such bidder, notify all the other. he ee 


oe qualified - bidders. for the same tract that. they will be permitted to — me : 
make entry in the order. of precedence indicated. by the size-of their. =. 


ae eas ‘Daginning’ » with the ae Be Si ‘they have not 
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= . eG cen ranted: some poihee tract, ‘but they will be fequited. iC or 
with their applications. to enter one- fifth of the amount of the eae 


oe chase money bid by. then Lo oe 
_ 25. Each: successful bidder must, at ‘the. time a sjiplien to enter, es 


ec 2 ands when he. makes. either: five- -year - final or. -commiutation. proof, : — 
ae ~ tender to the receiver, in addition to. the. amount. deposited: by. him. ae 
SoS on the purchase price of the land, ‘the. ‘usual fees and. commissions | ~. 
a required . under homestead | entries: | made. for’ Jands + priged at 41. QB 


é 96. The. ing requires hes lends to ie ae tot in an equal rene es 


Ne eae one-fifth at the time of ‘entrys and ae remainder i In four canal o a 


ee annual installments. - 
Ae When a paces aren applies t to. ee ‘entry: ae a “tract Te JTS 


| oe “which. he was. the: ‘highest: -bidder, you will colléct, the check deposited : | : 
by him-and issue to hima receipt for the amount of the first: pay- .. 


“+> ment on the. purchase. pricé of. the land and: return to. him. the re- 
ok . mainder of the: sum. ‘deposited: aE the deposit: exceeds: such - “first. 
: _- payment. - Re ns | | oF ay | Ss 
- 98> The. eheaks deposited by. eral Bidders to hori no eiaeds jo 
=... are awarded will be returned to them by this office. after. all Ebids a 

“have been considered by the Secretary. of the Interior. | oe 
20s: When any land entered. under this act is anbrucal in. noany 


oe valid, unexpired, unforfeited, lease made. by: the Government for. AGTI- ko 


: salbital: ‘purposes prior to Ju une 5y 1906, such. land will be purchased 


“subject to such lease, and the purchaser ‘will not be entitled to pos- 


session of. the lands until. the lease expires - or is canceled or fors* 


- feited, but. all rentals accruing therefrom after the sale will belong’ i 


and be payable tothe pur chaser of the land. Any. lessee’ who has or . . | 


2 may: héreatter sublet his lease. i in: violation of its provisions, thereby | 


ee _, forfeits all rights under his lease, and’ the. entryman, will at once be cae 


a - entitled to. possession of the leased lands. 


80. No rights can be acquired i in any of ‘those’ lands fae a 5 tele o 


oe "nent made prior, to entry, and before patent can issue. for any entry | eC 
oe - Inade under this act the entryman must, in the manner provided by. a 
eal the homestead Jaws, make proof of his ee and cultivation upon 
the lands embraced in his entr y, except that: entrymen who have: pur-— her 
Pe. - chased Jands. all of which are embraced in any existing. lease: men- Cae. 
& ‘tioned in the preceding ‘paragraph, held by some other person,. will, oe 
277 Ob: be. required to reside upon. and cultivate such lands during: the ae. 
continuance of the:lease, but they must do so after the lease expires. vee 
_.. , If any lessee purchases: the lands covered by his lease he must come 
Soe se uply. with all of the. requirements. as to residence and cultivation. | Als ee 
eases where the entryman acquires. by purchase or otherwise the” ae 


ne interest, of any. J lessee, under: his lease, -Or where: py! Tease has been for- oS - 
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| ee by. one aableti or = other wide, the entryman will be. required rome a 
reside upon and cultivate the lands from and after the time: he ere 
- le possession of the lards from the lessee. ee ~ . 


$1. The time during which any ‘entered Jand is: cored a. aad. oe _ 


_- unforfeited ease: after the date of the entry will be deducted. fron ope 
the five years during which the entryman would be required to. main- ee 
~~" tain residence and cultivation if the lands had not been leased, and =, = 
i » the entryman. will only. be. required to reside trpon. and. cultivate Hess 
wae land: for: the remainder. of. the five- -year period, : ‘or he may: commute. - ne 
by. paying. -allof: the deferred ‘payments. after an actual vesidence 
i aipen, the land for. fourteen months. age at 


Bae Any: entryman- may obtain title at any fis by ai proof. >: a 


Pau ‘Hat: he. has ‘résided. upon and. cultivated the lands. embfaced in his* ~ oe a 
oe entry for- the period of fourteen months after the date. of his. entry, - 
ce and paying. all of the unpaid purchase: money, or he. may continue — oe 
2 “his. residence for five years and make proof at any time within two = 
* years: after the expiration, of the. five. years, but he can not. commute | os 8 
- While. his land 3 Js in posed ofa lessee  warbouts actual residence on Ae ane 
othe ands. oe 

aed BBS “All: tie. tights ad “rivileges @ oLven by ae enseaad ae ee Poe 
: abd and sailors of the war of ae rebellion, the Spanish- Amer: =.) 22 
“jean. war, and: the Philippine insurrection, or to. the widows. and) |. 
oo caminor: orphan.children of such soldiers or sailors, may be. claimed — oe ee 
“.) under entries: made for these lands, except. that entries: can ‘not. be. ey 
| made under: soldiers’ ndditional mobtss 8" ..7 “es ee, aS Be 

_ 84, In eases where. soldiers or ‘sailors or their widows’. or “minor Cs 
Pe ‘orphan children make acceptable proof of the requir ed residence or . ee 
be cultivation by taking credit for. military service before all. of. the .- ae 
~_annual-installments-of the purchase. price have ‘been: paid you will | ae 
suspend: action on such proof-and not issue’ final certificates: until 
Gene all of the unpaid. installments have been paid. << | 

ie a BB. The ‘widows. and heirs of persons who:-make. entry onder this fe ae 
= Faet: will not be. required to maintain both’ residence and cultiva: a8 
- tion upon. the lands covered. by the entry of a deceased entryman, 5 ene 


but patent will issue: to them upon a sufficient’ showing of either _ 8 


eet, residence or ‘cultivation, and the payment. of ee ‘unpaid purchase ne a 
> “money. a ome 


36. Te any | ae fails to nine any énaual payment. af fame | ae 


oe _ purchase price when due or fails to reside upon and. cultivate (be 7 
iy > lands covered by his entry; as. required by the homestead laws and ee 
= To) these: regulations, all rights in and to the lands covered. by: his entry. ee 
>. shall cease, and: all ‘payments theretofore made shall, be. forfeited oa 
= i. ee his entry. canceled. eG a ae 
oo mio if pone land subject to sale under this act ~is not sold. under eae 


ata: 246 — “DECISIONS "RELATING To THE PUBLIC LANDS. 


- Ghee cebanine. aucly land will théreaftar, until June 5, ‘1911, fe : 


ae “ main subject to. sale and. entry. at public. auction -or on: sealed ‘biges = 


at. such times as the Secretary of the. Interior. may direct, and. they. : ; 


can not be settled upon, or. enter ed in any. other manner, unless 2 
| “Congress: in the meantime otherwise directs, 7 ; 
88. Neither the non- ‘mineral, nor the non- saline affidavit: will: be. 


required of applicants who enter these lands, but all other affidavits - 2 


et required. of homestead a must. be > presented with the: appli. | ; : 
cations to enter. . : ) | 
89. You will, give a separate series 5 ot bers to. all eee and | 


certificates. issued: for entries. made under this act. and will, on the: 


back of each. receipt: and certificate, indorse the words es ‘Sold under 


ve 2 the act of June 5, 1906,” in red ink. - 


40. The. proceeds. of. ihe sale of these Sere rid. aie moneys oe 2 


eo feited. under these regulations. must be accounted for separately — 


a _and- deposited in your designated depository. ‘to: the credit’ of the . = 


Treasurer of the United Stats on account of ° ‘Kiowa, Comanche, . 


ee and. Apache . Indian lands, act of June 5, 1906,” the. certificate oe 


| deposit. setting forth that fact. The. fees and commissions from the 
sale. of these ends are not Indian moneys, but. are. public moneys, ea 


ee Se and are. therefore to be deposited and accounted for in ‘the same ae 


‘manner as fees and. commissions orem: from the” sale of ‘public: oe 
Jands. \ | — 


64610 A map ‘of that part. of ‘Oklahoma in. a witichs ae ide to be. SS 
gold -are located and a brief description of the general character 

- of each” township quoted from the surveyor’s returns made from — 

1873 to 1875 are herewith furnished for the. information of pro- 
_ spective. bidders. Copies of. field. notes which: furnish information. ca 
“as to the character of these lands will be on exhibition at the places 


‘named below, and “may, be examined at those . as by oe uaa —- 


: bidders. . a : 
The field. notes the janded in Agendnina 4 and 5 north of ranges — 
9 and 10 west, Pasture Reserve No. 2, will be at the Indian Agency 
‘at’ Anadarko, in Caddo County. the. field notes of: the lands in town-— 
“ships 4 and 5 north of ranges 18 and 19 west, “Pasture Reserve. 


No. 4, will be at Hobart, in Kiowa County; the field notes of the °. . 


 Jands 3 in townships 2,8, 4, and 5 south of ranges 14, 15, and 16 west ~~ 


-.. ° swill. be at F fodenick: in: ‘Comat County, and the field ‘notes: of 7 
ee all the other lands at. the Lawton, Okla., land. office. + egies eae * 


42, Notice of this sale will -be given by publication in 1 such. news- - | 
paper. as this office: may hereafter direct. oe ae 

aoveny ey a7 oe, | ee ee 

ne a ee W. A . Rrosaos, Commissioner. a md 

| Approved RR Cee ee ee ee ee a 
ae A. Hioxioox, Seoretary. 2 


a 








. ~~ 
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oe se i [Copy of Act of : Congress ¥ 


™ 


AN ACT: “To. open for settlement five’ Hundred - and: five “Hiousentd’ acres of. and: in a tee : an a 


“Kiowa, Comanche, and Apache: Indian reservations, in. Oklahoma Territory, 


Be it enacted. oY the. Senate and Ho OUSE. of Representatives: of the United States San 
oa a America in Cong gress assembled, That all of that part of article three of sec- 
tion six/of. the Act: of Congress of. date June ‘sixth, ‘nineteen hundred, entitled ae 

vo MAn- “Act to: ‘ratify: and confirm an’ agreement. with the Indians of the Fort: Fall . 


Indian. Reservation, in Idaho,” and - making appropriations ‘to! carry: the same ._. 


“into effect, which reads as. follows, to. wit see That in. addition: to the allotment. | 
 of-Jands to said’ Indians. as provided for. in’ this’ agreement the Secr etary of the. 


i ‘Interior shall. set aside for the: use. in common: ‘for. said. Indian : tribes. four hun- 


| . dred and. eighty-thousand acres: of. grazing land to be. selected: by ‘the Secretary | 
of the Interior either in, one or more. tracts, as. will ‘best. subserve. the interests 
of. said Indians,”. be, ‘and the. same is hereby, repealed. - pee ae yg a 


the Kiowa, Comanche, and Apache Indian reservations, in Oklahoma Territory, errs ae 
: 2 by the: Secretary. of. the. Interior, referred. to and. mentioned in: “section one. ot? A 
oe this: Act, and: the: twenty- five thousand acres of land set. apart as.a wood Yeserva- . 
va tion: in. the: Kiowa, Comanche, - and: ‘Apache : Indian. reservations, in. Oklahoma 6. 
“.. - Territory, by the Secretary of the Interior, shall. be opened to.settlement by _ 
oe proclamation: of. the-President of the United States within six months from the = 
passage of this Act and be disposed of upon sealed bids or by public auc; 
mes tion, at: the discretion of: the Secretary of the Interior, to: the highest pidder. ee 
| under. the provisions of the homestead laws of the United States and under the 
= = rules and regulations adopted - by the Secretary of: the Interior, and such. pur- Eee 
chaser: must be duly qualified to make entry under the. general homestead laws: © 
- can ‘Provided, ‘That the money arising from the sale of said lands shall be. paid inte.” q<-. . 
a the: Treasury of the United States and placed. to the credit of said tribes of. ae 
Tee Indians; and said. deposit of money: shall ‘draw. four. per centum. interest per. : ; eee, 
; annum; : and the principal. and: interest. of said deposit shall pe. expended. for the | | 
benefit. of said Indians in such manner “as Congress. may direct : Provided fur- a 


. SEC. BS That. the four hundred and eighty thousand acres of. Jand set. apart. in a 


a ther, That. such sales shall. be subject: to any leases made for. agricultural. pur- 


7 2 ce poses. prior to this Act, the rentals pecune: after. such sale to helong to. yume! «eee 
eS purchasers under this Act; ss ; | oe sete 
Src. 3. That" said: lands shall be eid ioe not er ‘than five dollars per acre, in Saneae 


ae shall be sold ‘upon the ‘following terms: -One-fifth of the price ‘pid therefor 


- fo: be paid: at the time. the bid is made and the balance of the purchase price | 


of said land: to be. paid in four equal annual installments ; and in case any pur- 


~~ chaser fails. to make such’ annual. payment when due all. rights in and. to the 
. land covered by his. or her purchase | shall at once cease and: any payments there- 


: tofore made shall be forfeited and his or her entry shall. be canceled. And - no: | 
title. to: said. land. shall inure to. the. purchaser, nor any. patent - of ‘the United 


States’ issue to the purchaser, ‘until the purchaser. shall have’ in all ‘Yespects com- 


a plied. with: the terms. and. provisions of the homestead laws. .of the United States. 


.) Seo. 4.. That. the. Secretary of the. Interior is hereby vested. with. ‘full ‘power eee 
an and authority to make. such rules and regulations. as to the. time.of notice, man- (0. 
wb ‘i ner of sale, and other matters incident-to the carrying out of the provisions Of: 

ne Ahis. ‘Act as he may deem. necessary: sg z 


SEC, 5. That all lands remaining uridieposéd o of at the seabird lind. of: five years oe 


| c from the taking effect of this Act. shall be disposed of: for. cash, under. rules and. ’ ee ts 
regulations: to be prescribed: by the Secretary of the. Interior. - ee 

Sok ls Sime. 6. ‘That prior to the said proclamation the Secretary: of the. fateriok shall. Shes 
of allot ¢ one - hundred and sixty. acres of land to: each child. of Indian Parentage | born Le ie 


a 





] oh, BAB " DROTSIONS RELATING. to THE ‘PuBLIO LANDS. 





a since. Jane sixth, » Ginateek hundred, whose father or mottie® was a. er ‘enrolled - a 
oo: oie member of either the Kiowa, Comanche, or. Apache tribes of Indians and entitled. — 
~ 49 an allotment of land. under the Act of June sixth, nineteen hundred, opening © 
igs said. Kiowa, Camanche, or Apache: reservations to settlement, gaid allotments: oo 


. = : be madé out. of the lands known as the pasture oo! in said reser vations. . 


; “Approved; June 5; 1906. aie Stat, 218. ) Beet Pg eee ag eat 


Pa et 


FORM OF BID. — 


ae 


ee oS To THE : RuGtsTER. AND cae 


“United States Land Office, Lawton, Oklahoma. 





ging: T;: ‘the. undersigned, being. qualified to. make nee ‘under: the “nomesteside. fs 


“laws. of the. United States, hereby. bid, under the act of Juné 5, 1906, find the 


| regulations issued thereunder; for the separaté tracts of land enumerated. below. oe 


= - ‘ the sum, set opposite each tract, and deposit. herewith my certified check. for ne Z ae 
Ale 2’ suim of $— sai 








, located at - 








ee , drawn on. the - National Bank oe 
dare es 7 ‘post- office, * THE ee BEING ONE-FIFTH. of the largest araount: ‘bid: for: any” one: a 
pate edn “tract.” =I agree. and proniise that if any one of” said bids is accepted will apply tt Sy 


- to ‘make entry of the. tract awarded to me on .the day assigned to. me for. hate 


purpose, and'that the money collected on said check may. be. applied to the pay-_ eae 
ok Sy, “ment of the fir st installment of the. purchase price of said. tract. SO. far as may?) 
i= 7 be necessary to make said. payment, and 1 further agree. and consent’ that the. 
.*. Said deposit may. be forfeited to the United States in the event i fail, without a 


| - sufficient excuse, to apply to make entry. under said regulations. 








“My. present post-office address. is 


— ae thirty days from the day which may be assigned. to me. for "making entry cet 




















| I ae ees you. of. that fact. Pe ae Fe 
Tacs bid for. ee 
Schedule number| ~~ partgof section bidfor. _ ‘| Section coe ‘Range. aiount: 
of tract. ee att Ss 7 eae ee oe OnDIas, 
— - 
AEFIDAVIT OF BIDDER... 
_ SrarE OR ‘TeRRrToRY OF. = ae 
CouUNTY OF ee : -_ : 
~ Personally appeared~ before me the undersigned . officer, 





3 and if: I. ‘changé n my hdapee = 


oe ce 


; bidder named in the’ within bid; who, after first being. ‘duly. sworn,. upon ‘his ‘oath. ae 
states. that. he is “not: the: proprietor of one hundred and sixty acres. of land: in eer 


amy. State ‘or Territory ; that he is. a. citizen of the United. Sates,- or has declared ee 


his: ‘intention to become such | a citizen ; that if a tract of. Jand: is: awarded. to. him Ce 


7 “ender this bid he cor honestly. and in. good faith apply to thake entry. of a : ooh 










“corporation, or syndicate. in making this bid; nor :will’ he’ so. act jin aking: .00 20 i3. 2 
“application | to. enter, in order that such: person, corporation, or, syndicate mayo es 
“obtain orin'any. manner. derive any benefit from this bid or. his entry; that he ~ 

.- does not. apply. for the same forthe purposes of speculation, but in good faith = =. 
to obtain a home for. himself, and that che has not directly or. indirectly. made, 2 ir} 
S “and will not so. make’ any: agreement or contract in any way: or manner, with 9° 0.0) 
— any: person, persons, corporation, or. syndicate whatever. ‘by which the title he a . | ie 
“may. acquire from. the United States Government to any. of the lands’ enunier a ee 
‘ated inthis: bid, or-any’ interest: or benefit arising from-this bid, shall inure in 


sae patie’: tor: ‘the’ purpose” “of: ‘actual ‘settlement and: ‘cultivation, ‘gna: Slot: oe fie eS ae 
(op benefit: or-in: the: ‘interest of any other person, persons, or: corporations ; ‘that he (= 02.7 ""s 
So AWM: honestly and ‘faithfully: endeavor to comply with the requirements. of Mie 3 

“Jaw as.to tesidence: and. cultivation | necessary to acquire title’ to-the lands. a 
awarded him’ under this bid; that he is not acting as the agent of any persony 2000 0 


is - whole. or in. part. to: the benefit of any person. except himself. - ‘The said appli- - : e 
oo? cant: ‘farther ‘swears: ‘that: since Augnst 30, 1890, he has’ not. -acquired: ‘title fone 


and ig- not now claiming under any. agricultural public-land. laws, any lands 
2”. yehich: added to the lands embraced in any tract efumerated in said bid will. 


exceed three bnndred and twenty acres, and that he has not heretofore made ee 


re homestead entry except. as stated in. the affidavit: hereto attached. 


Sign plainly, with: full- Christian ‘name. ) 











oe ee ““Sutiseribed and: sworn: nfo pefore me this: —— - day of ce reece 1908, at ‘the aoe ge 
county above mentioned: ee oe ee Oo es ee ee 
- Lowrreran, el Stig Sie are ie . ? : 7 nie ——-, : . 


| NOTE TO 10 “BIDDERS: 


ee “Bach bidder should; before filling out the: (onesies blank form, carefully a ened 
and. ‘fnlly understand the regulations issued, by the Secretary of. the Interior. - EA 
_|.. The bids.should be. carefully filled out and legibly signed with the first.foll 2° 3 
'-ehristian naine and middle initial of each bidder, and the above affidavit should => 

ee » be executed. before some officer authorized to. administer oaths and having-a Bans ore 
“2s geal.’ It. is. not necessary that: this officer should: reside: in. the Lawton land. ee a 


ce district or’in Oklahoma, as the’ bid may be. prepared. ‘and sworn to before any 


nie officer. located in. any. other State or Territory haying a seal. “When the bid ig) 0 
Ee filled. out-and sworn .to it should ‘be inclosed, with the required certified: Checks e ctae e 

| . for one-fifth of the highest. amount bid for any one tract, in a. “sealed ‘envelop, eas 

aes -addrest to the “Register and Receiver, Lawton, Oklahoma.” The. words 2 0s 


ee. © Bid- for Pasture Lands” shonld be: written or printed on the face of the 


ee envelop, across the left end,: but no. other words, letters, or figures which would one 
on identify either the bidder, the tract bid for, or the amount of the bid:should be 
ee placed on any. part of the envelop. The envelop; securely. sealed, may. be mailed, | a Ea? a 
oe “with the proper: amount. of postage, or otherwise ‘delivered to the register and er 
oo -receiver of. the’ Lawton: land office, in order that it may be. received between the . es 
~~ hours. of 9 o’clock a. m. on the 8d day of December, 1906, and 4 o’clock p.m. 
onthe 8th day of December,.1906, or it'may be delivered to, that office in-any 9. 
~ “other way. “between: those-hours. AJ] bids made by foreign-born persons or per- ~ bo 
~~ -=‘gons*who desire-to make second or. additional homestead’ entries should bee 
ee ‘accompanied by -evidence™ and affidavits sas by the instructions, or. their hee 


bids will not be considered. ae oe ee 





" [Schedule omitted.]. 





: | DECISIONS 3 ‘RELATING To. THE ‘PUBLIC LANDS. 2s GAG. es 


oe rae a D peice eeceaeae babes PUBLIC o TASES = = 


eee WITHDRAWAL UNDER RECLAMATION ACT-EEFECT oF APPLIC ATION ~ : 


“LO ‘ENTER. | 


ste By tlie mere filing of. an sppliestion ‘to eiiter aindér. the. ‘Homestead: law, “upon” 


_ which: action is suspended, and tender of the hecessary: fees, the. applicant S i 
acquires no vested right to or interest in the land applied for; nor does » os 
such. application Have the effect to segregate | the land from. the public: ~ 


: / doniain so as to prevent: a a withdrawal thereof for. reclamation a purposed: 
_ under: the provisions of the. act of June 1%, 1902. Ne a S  & 


oe iB itcheook to the Conic ee of ti the General Land Office, er 


So (BTA G)e 0 Qetobertd, 1908. 8 PY 2 


Noacaner 2, 1905, a ohn J: Maney anes on na the local: <iffice: one : 


plc to eine homestead entry.of the SW. + of See. 98.9, AL. : 
ON. R.27 E., North Yakima and district, ‘Washington, action upon = 


7 which was suspended because of the serious. illness of Mr. ‘H. fe ee 


: ; “ Hinman, the register. -November 95, 1905,, Mr: Hinman. died, ‘thus. 
creating a vacancy in the office of register, which: was not ‘plied: until :..* 


the 17th of the following J: ey cag further delaying: ee on 


- ‘upon. said. application. 


On December 28, 1905, and aay the pendency of the application, te 


: badced upon. for the reasons above stated, the. public lands in the os 


| ; township wherein the tract applied: for-i is. situated, were’ by your te 


” office, pursuant. to instructions from the Department, withdrawn : 
Or | first: form) under. the provisions of the act of. June .17, 1902 - (82. 4 
Stat. 388), and on January 19, 1906, the application \ was cee ms 


because’ of said. withdrawal. 


aes On. appeal by- the: applicant your office, by ean ; be “Apiil 30, Ha 
|. 41906, affirmed the action 6f the local officers. From this s decision the _ 
toe applicant appeals to the Department. he ee 


It is contended in the appeal, in etn and “effect, “that thé - 


= applicant | having presented’ at. the local office a proper application to: a. 
enter, accompanied by the affidavits required by-law, and tendered Bae 

the necessary “fees, he had done all that was required by law to be ~~ 
- done’ in order to entitle him .to make entry, that at the time said — 


on : - application was presented there. was no. vacancy in the office of either: c 
ee register or receiver, arid that the land. was. subject to entry: -where- ee 


‘fore it 1s urged that the said application to enter conferred upon the ce } 


S hie applicant a vested, interest in the land, or, at- least, segregated the a 


~~ land from. the public domain, and hence: that it was. wholly unaffected : — 


he by the subsequent: order of withdrawal. for reclamation purposes of . cas 


Mg the public | lands i in the township - wherein the eeu is. pa 


is 





: ‘ one _ DEOISTONS. RELATING TO. THE PUBLIC LANDS. 26 aaa 


Ree 


Phere) is: ‘absolutely’a no mer re in » thé égatantion that: upon. dhe filing 20ers 
ee a: perfect and complete application to enter under the: homestead ie eae 
a8 law land then. subject to such. entry, and the tender of the necessary fae ce 
ie _ fees, there immediately arises in’ the’ applicant a vested right to or. 3°. 
- interest in, the land applied for. Such right exists in a homestead =. 
- claimant. only. after he’ has done: everything that he is required by ae 
ae daw to doin. order. to acquire: title—that is to say, made. entry, sub-. | 
“mitted final pr oof thereon, showing -full compliance’ with the re 
7 . - quirements of the homestead law i in fhe matters: of residénce, cultiva-. fe. pe 
~~ tion.and improvement, paid all the. necessary fees and charges, anid.) 2 ote: in 
 become-.entitled to a final. certificate. | ‘This. ‘principle. is too well rs 2 


- : a to render. necessary the citation of authorities: to support it. 


‘! 


“Nor does such an application segregate a tract from the public 
domain. While pending it merely protects. the. applicant against. ae . 
. the intervention of.a subsequently asserted adverse claim to the land 
by another person. : ‘It does not. in the slightest degree. affect the - ene 
right of the covernment. to withdraw the land for a public purpose. 
at: “any time ‘Before. entry” (Board of Control, Canal No. 8, State of — 
¢ - Colorado VD Torrence, 32.-L. D.,; 472; ‘Todd v. Hays, on. review, Oa ee 
Parca Va D., 8715 Charles A. ‘Guernsey, Id.; 560; Mary C. Sands, Id.. 653). oe 
Indeed: even a valid homestead ee for land within the limits: of ae x : 
: 2. withdrawal for irrigation works, under the authority of. the act: of | fae . 
“- June’ 17, 1902, SUPA, existing at the date of ‘such withdrawal, upon : 
: » which entry eval certificate had. not: issued, or the legal or. equitable. 2. _ 
title to the. land embraced therein’ become vested, may be canceled: by. See 
2» the Department af it. appear that such land is-required for-use'in | 
the construction and maintenance of such works (Instructions, June6, a 
. 1905, 88 L.. D., 607; Instructions, October 12, 1905, 84 L. Dy 1583, 
aoe ‘Opinion, January- 95, 1906, Td., 491; ‘Opinion. February. 20,. "4906, - 
Nd: , 445), for, as was ‘anted: in eactrqotiens of January 18, 1904 (32° 24 
= da D. B87); such. withdrawals “have the force of legislative with-.) 2000040 
ao denwale: and- are therefore. effective - to- withdraw. all lands. within ee 
: “designated limits to. which a. right. has not vested.” os ie Se Pe 
ow. The sard order: of withdrawal of. December- 98, 1905, in. express oe 
_ - ine excepts therefrom only those lands within the diraite covered | Boe 
< . thereby ‘ “the title-to. which has not:passed out of the United States.” 9. 
_' The tract. here in question falls far. short of caged the en oe 
ee of land so excepted.” : 


It is therefore held that fhe application was , properly fica . 


| et of t the withdrawal. The action 1 appealed from. is accordingly _ 


er 





Pe ge 
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3 : “0 Goboredentar PHOOR-RESIDENCE ERRONEOUS ADVICE, OF  nOCAL. ie 


Se 


ds AMES je Hacsery. a bs . = me aes ; - i 


mo entitle: a ommuting ‘hottiestend:  entiyaian to ‘credit for ceonstincitye . resi- aii 


= _ dence. from. the date of entry it. must. be. shown, not. only that he: established ae 





a a bona fide residence upon. the land within Six, months from: the. date of : - 


- the. entry, but: that: his actual presence: on. the: and. was. thereafter sub- oot 
stantially. continuous. to the: date of. submitting final proof. Sees, es 
fe The laches or default of an nayen can not be excused because of erroneous ae 

es advice even him by" local officers. EA ae me A eg oe 
i Sonia: Hitchoock t to the Corinne oft the General Land Once, an 
ae L. C.) ee October 19, 1906. : = (E. P. ) i 
, oy 2 


Ne arb 19, 1903, ‘Ta ames as ‘Hagerty inde homestead oaitry: aes 


Je NW. + of Sec. 29, T. 3 N., R. 95 E., ‘Pierre land district, ‘South: 


: Dakota, and: on. a Bec 1905, submitted . commutation. ae 


: ce __-Mereon, upon. which’ final certificate issued August 25, 1905. 


By decision of June 5, 1906, your office held. the-sho'witig” as” ton 
residence to. be. faeuficient rejected the proot,. and held the. commu. ie 


, oa tation ‘cash’ entry for cancelation... oe ae . as a 


- From this. decision the entryman appeals. Geass phe eae 
At the final-proof hearing the entryman testified: that he was van ae 


a ened that he-established residence on. the land “April OF, 1904; 


that. he ads not. resided continuously. thereon; that he was. (absent i 


bs at from. the land from the first of Jilly. svantil September. 10, 1904, and. 
again | from November. D5, 1904, until April 9, 1905, working for pos 


ee . living.» From an affidavit, filed by. the enttyman to. support. the: 
-- -appeal it. appears that he remained on: the Jand. continuously from” 


| ° ’ the 9th. of April, 4908, until the date ca which ae peed 2 
i final proof. : a 


‘It is. Gonueided: - in ipsum aa offect, by. ‘the appellant’ that, | 
a having established his. residenée on the land five months and eight a 
days after making’ entry, he i 1s entitled, under the departmental ruling. 


in the case of F Fry v. Kuper (81 L. D. , 159) ,-to be credited with five . - 


“months. and seven days’ constructive residence on the land; and that 


| . this period, added to the time he actually. spent on the land, aggre-. 
te, gates. more. than fourteen. months, and hence that he has shown. suffi- 


oe entry. reign 7 ee ee gal ee 
Th owas hela In ite: case of Fi Pry . w “Kuper; supras that’ a ‘eonaautingy ne 
oe ~ entryman who. ‘establishes residence. on the land within: six months: 
“from the date of his entry 1s entitled. to be credited with. constructive. Sie 
~ yesidence from date of entry. To entitle himself to be so credited, 


~ clent residence on the land to. enable him to make commutation ca sho . 


ee eS however, the entryman_ must lear ly. and satisfactorily show, in e 








ae 


“DECISIONS | RELATING: TO. THE ‘PUBLIC LANDS. JOS BBB 


view: of t the. comparatively’ brief period: that’ ie. is 3 tequired | i a ee 
‘on. the land. in order to make commutation. ‘proof, and of: the fact re te 
“that he’ 1s not obliged. to. submit proof within the short time: in. which ne | 
~ commutation. is allowed: not only that. he established a bona fide esi ae 
dence on the. land within. six months from the date of entry, Dut 
~ that: his" actual. presence. on the land. was. thereafter ° substantially oo 
continuous to the date of submitting final proof. This is clearly i 
~-accord with the ‘principles repeatedly announced by. the. Department. Pre 

From. the proof: submitted in this case it appears: ‘that. during the <- oe 
period of nearly sixteen months that intervened between the time: the 
~ entryman established his residence ‘on the land and the date. upon» ee 
which. he: submitted. final proof,. he was absent for two. periods. of, 
- gespectively, two months and ten days and four: months and fourteen: Pe ey 
eas: This showing: falls far Short of meeting. the Pequaremonts ae 


above stated. 


It-is éontended, shawover, that’ eee as: stated 3 ‘in the. affidavit of. ee 
the’ entryman accompanying the appeal, he. absented himself from” pe ee 
the land for the. periods named upon the advice of one ofthe local 3. 00.8: 
Bhesietsh whereas, had it not. been: for such. advice he: would have! Seco 
~ remained continuously_« on the land for the period. which, he ismow 20000) 
- informed by your. office, is required: by law, the continuity of. hig 6 25 
~ actual residence.on-the land should be held. to have been uninter- SS 
- rupted by’ such. absences. ‘There i is no merit in, this contention. - The ee 
~ Department. has repeatedly: held that the laches or: default: of. an Oa ee 
~ entryman cannot ee excused because of. erroneous advice: even him > wee 


“by. local officers. - 


. The proof subinitted is, | “for the reason above: stated; ‘held: ie be : - ae 


"insufficient, The decision appealed from i is s therefore hereby affirmed. . 


_URAYH OF ABSENCE—AUTHONITY ‘0 GRANT-SEC. 3, , ACT OF MARCH 2, 7 


“1889. 


| Prome N. Buowsax. 


“nhs - Ae aS . oy = 7 ” 
ae r ee he es ; 


The officers of the land department have. no “discretion in Ate matter of “grant: 
ing. leaves. of: absence: to ‘homestead entryman . beyond. the » authority. con: 


ferred: by. statute, and ean. only. allow leaves of: absence. to. thosé applicants 
who: have. met: all the requirements imposed by law: 


~The provisions of ‘section, 38 of the act of March 2, 1889, anithoriaing the grant 


ee age of leaves of. ‘absence. to- homestead. entrymen, were intended to assist... 
ns - homestead claimants | who. are making: an honest effort. to perfect their.” 
; > entries and acquire a home who™ expect: in good faith to: return | to ‘the - 


oo Jana’ a after. the expiration of the ‘leave of: absence and to continue. compli-:: 


: . “ance: with the law, and can not be extended to ole who has no ‘intention of 
on ~~ returning: to the: land.¢ or making: any. further attempt ‘to carry 1 the entry to. 
ce ees completion. | : , | Be Se 





aa $ eta 
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pers H itchcock to the Uonunieionee of the Genera Land Offtce, = 


es = a L. Cy eS October 19, 1906. _(E. 0. P. ): . 


UF FS Phoebe N autnan his appealed to the Cheeta from: your r 
| - office decision. of March 10, 1906, affirming the action of the local. 


ae we “officers: denying. her pplication for: leave “of: absence for one year : 


: from J uly 23, 1905, from the land embraced. in her homestead. entry a 


oe made July oT, 1905, for the N. 3 45. ‘SE. a » Sec. 15, T, 23 N., ‘R. 18 nN ere 
O'Neill land district, N ebraska. - . 7 

ie he applicant in her appeal er that the ‘allowance: af. ap: aA 
a) plications of this character is a matter resting Solely i in the discretion ie 


08 of the Secretary of the Interior. This conception of. the discretion-_ ue 
“sary power vested in the Secretary is erroneous. The right. of home- 
stead claimants to leave of absence is clearly defined by the statute. 


_ - granting: o it and itis only by virtue of. such statute that. any. authority | - 
is conferred upon the land depar tment to allow. this privilege. The. + 


authority of ‘the Secretary of the Interior is no greater than that 


conferred. by. law, and he can only allow leave of absence: to. those . a 


applicants w who have met. all the requirements imposed by the statute. 
Those requirements were: clearly. pointed out to-the applicant: by the. 2 


5 es, local officers and the showing made by -her in ‘support of ae appli ee 


- eation in no way tends to meet the conditions imposed. - 


The object of the statute is made. plain. by the iio ned. (See. : es 
3, Act March 2, 1889, 25 Stat., 854). It was. intended | to, assist’ 


oe homestead claimants who were anion an. honest effort to perfect” ae 
“= their entries and acquire.a home, and who expected to, in good faith, ae 


= return to the land after the expiration. of the leave of. absence’. and < 


continue the work which had: been interrupted by reason. of any of . 


- the things specified in the act. This. applicant, however, admits <7 


‘that: she has no ‘intention of making any further. attempt to: comply oe 


— with the law: and that she j is. only seeking this pr ivilege 1 1n. order that. — 2 


ie she, may be given: an. ‘opportunity to sell -her improvements and. dis. : 
ee pose of her right ‘to the land by relinquishment.. e a ee 


~The Department. has no hesitancy in affirming the action of your - 


i a office and the Jocal office upor the Showing made. ; 


so ws 
pee 


$< 


CONTESTANT-APPLICATION * TO ENTER PRIOR TO TERMINATION or en 
| ‘CONTEST—RELINQUISHMENT. ee ee 


uJ U DSON ‘Rewo.. 


AL contestant ean acquire no. “right whatever to he: land in ‘controversy by the. : 


. presentation of an application to enter the same. prior. to termination es < 


*" the contest and while’ the entry remains ‘of record, 


R Yelinqnishments of entries run only to. the United States, and when filed 1 tor. me 


_ any purpose operate. to clear the record of the entries. to. which they: relate - 


. . and should generally. be. retained as a pare of the records: oe the land 7 


xs “department, WP ORs Hct 


7 ee _ DECISIONS, ‘RELATING 0. THE PUBLIC ‘LANDS. 255 ie ee 


q . . © Bane a Hitohoook to the Opnmesaner oft the Generah Land Ofte, ; a oF 
ae L Gy. October 19, 1906. 0. Py oe 


teal 


a) eee Reno: ‘has’ ed ao the’ Department’ 3 om your. lfice 7 


= decision. of December 29, 1905, rejecting his application to. enter, a he : 
— under. thé. provisions: of section 8 of the act of April 28, Rp (33, Per 


. Stat., Bat), the NE. + SW. 4, W..4 L SW. ty Sec. 28, W. 4 bNWed OS 
ct. LNW.4 SW. 4, Sec. 26,-N 1 SW. 4 4, See. 25, T 35N,, R. 46 W, All gk 
ae antes, land district, ‘Nebraska, | ae 

. ~The action of your. office. was an “iffmance of - that: of the local eo es 


i os officers but in addition to the reasons assigned by. them ‘for the rejec- oe 


See of ‘the. said application. you state: that. a ia ‘portion of the: land 


oe i applied. for is embraced 4 in the existing entry of one Churchill. Since - - 


og the rendition of your said decision the relinquishment. of Churchill 7 


: ~ has. been’ filed and the entry referred to- canceled. » AG appears; chow: ith ga 
ae ~ ever, from: the report of the: local officers, that one Burns, had, prior. “he 
: - a to. the filing of said: relinquishment, instituted: contest. against said) on 
Sees entry, which contest had “proceeded. to. hearing ald . was awaiting as a ies 
See. ~~. decision i in the local office. This being tr ue, the application of Reno, 
~as:to this tract, cannot be'allowed pending: the exercise of any pt ‘ef. ces 


eo “erence right: to which Burns may | be entitled.’ he ee 
“Claimant, urges. that by reason of his ce contest. nguinst the. eg 


aad homestead eney, of. Christina Keck for the SE. 4 NW..4, NE>i PSWar ee | 
~* LN. 4 SE. 4, of said section 26, which land he ‘expects. to enter WON, Bho. 
a athe, Daeeeestul: termination of. hie. contest, his. application should bes 2° f20e 
-. relieved from the objection that the tracts ‘therein described are. . 
a oe ‘noncontiguous. To allow this. construction: would’ amount to'a most ae — 
. ynreasonable construction. of the statute. under which the application ey te 


tre “IS made, and could. operate only aS-a: nullification. of one. of its: express » ew Ls 
ae requirements. “Et can not be presumed. that a contest ‘will be success- 


=. «ful -On the: contrar y, the. legal presumption is to the contrary , Onde 
1 -the- burden is upon the contestant to overcome it.’ In any event, = 
soo SO long as the entry: under contest: remains of record. the land. covered ae _ < < 
oe thereby | is. placed. beyond. the reach of other claimants for any pure; 

pose. The action taken by your. office and. the local officers i Is eeu re 


ae “correct, and must be affirmed. . - ee 
Its ‘noticed that Reno in. letter to the cca ftiogke. ee wh une 5 1908, ‘ 


tracistnitting certain relinquishments, requests their return to hae ee 


a Ge “in‘the event of his: application. being: rejected. ‘In the: opinion of. > oe | 
Ss the: ‘Department: this request. should not be. complied with. -Relin- ce 
oe quishments run only to the United -States and when filed for. any ei 


_~ purpose operate to clear the record. of entries. to which they relate 


. : and should be retained as a “part of the records of the land. depart- Me 


ment. They are not the proper objects of barter and sale and. specu- : | . 


. dation and: such trafic will not ene encouraged ae the land department. _ 
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oe 


os 3 “HOMESTEAD—PREVERENCE. RIGHT UNDER XKINKATD | ac. 7 


- Pouwran 2 v. “Monteme.. 


_vening vent, attached 10 the. land, > they: will not be. disturbed. 


a ty 


en Hitchoock t to the Commins of the General Land Office, — 


a nei The preference tight of entry accorded by the act’ of ‘april 28, 1904, vested only, ae 
Say in persons. qualified to. exercise. it, and. if, prior. to the vesting thereof, inter- nae 


se L. GC.) | October 19, 1906. ie O. P. ee 


~ Leopold. Moellar’ hae anpealed. to ‘the Department £ fom ‘your office ae 
eciion: rejecting: his application: to: enter, under. the. provers, of o oe 
~ section 8 of the act of- ‘April 28, 1904 (33. Stat., BAT), the:S::$ SE.4,6 05 
Sec. 4, N. 4. NE. 4, Sec. oT 28° N., R: 49. W,, gues land: district, oe 
“Nebraska, because of the prior ‘preferential right of entry. Se oe 
by section-2 of said act claiined by Bernard Puetze, who filed prove Eee 
"against said’ ‘application. a aa 
The material. facts disclosed by. the record are, briefly » stated, as |. 


Mt 


“follows: 


The. land In. pn e is J contiguous to. ‘the 5 otiginal Aomestond a 
“sat of Puetze which he-owned and occupied July 13, 1904, the date). 
he sought to exercise his preférential right. Moeller had no original: 
~ homestead eiitry. for land contiguous to the tract: described i in-his -pro-) 
~ tested application filed in, the local office July 2, 1904. “Gn the latter 
‘date Puetze was the owner of more than 160 acres of land, exclusive)... 
.. of that embraced in his original homestead entry, which excess he “0° 
alleges he sold and’ tranéferred on the same day he attempted to. make: 
entry of the land: involved, but prior to the presentation of his: applis 2 7 
cation. . Moeller, at the time of filing his application, swore. ‘thatthe: 300: 
Ja. + land applied for was. not subject to the preference. right. of any. other he, 
ao _ claimant entitled. to make ene under section 2. of the act, tof April 28, ee 


1904, supr ae 


AE the hein ordered: on Like pioteat of Pacis an een oe ee 
made on. behalf of Moeller to establish the disqualification of: Puetze 28 
by: showing that. the alleged transfer of the land. owned. by him’ ae 
-exclusive-of that embraced in his original entry, was not bona fide, © 
“but in the: opinion. of the Department : a determination of this. ques: Cees 
tion will be unnecessary” toa correct: decision’ of the case. ~ This: 1g : 
‘in accordance with the decision. appealed from, but for the reasons - ook 
following it will be observed. that, it is based upon. different grounds: 2°! :. 
7 - from fhose: relied. upon by your ‘office, which. held that if: “Puetze Se 

was, qualified to make the original. entry, which i is not disputed, hie 
ds. qualified. tomake. the’ additional entry.” The. reasons, advanced - 2 oS 
to aubpert this construction of the | act. referred to are not suppor ted eee 


i a 


| Arthur J | Abbott, ‘on. review, 7 (357 L D, » 200). “Tt. was therein held 


> 
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ee that ‘the. area. cenbunsed in the Srp bomeind entry aheuld be Ge a: 


oe eliminated from the calculation in ‘determining the qualifications of 
..the applicant, but that his qualifications were .to be determined as = 
+ of the date of the presentation of his application for second: entry” oe. 
iv . os, and. not as.of the date. of his original entry. The. analogy. set up. 
0 in“your decision between entries made under section 5 of the act of — 


March 2, 1889 (25 Stat., 854), and the act of April 98, 1904, supra, e a | 
a4 - Aes destroyed when the language of the two acts is. carefully cousid: oy, 
ered. The’ distinction is: pointed out'in the brief of counsel filed. es 


en “support. of the appeal. - By section: 5 of said act of March. 2, 1885 


os - SUPA, no limitation was Imposed upon: the right of entry an - a 


. . : granted, by compelling the entryman to meet the requirements of f the : 


- general homestead law, while all entries under the act. of. April 28. 

i im 1904, sup ‘a, must be made subject thereto, except as ‘those provi- 
gions are therein waived, and. the act contains no language which = = 
i as warrants the implication ‘GE a walver in respect to the qualifications 7 


Of the claimant with respect to the ownership of land, except the _ 
= elimination of all: matters arising out of a prior honiestead entry, 


: ae authorized. by the first. proviso of section 3 of said aut. It w oe - | 
-. therefore incumbent upon Puetze -to show that he was not. ‘the: 


i owner of more than 160 acres of land exclusive of that embraced in 


: his original homestead. entry, and until he was- possesi: of: such. By oe. 


ure © qualification he :could claim no. rights under the act of April 98, 


1904, supra. It-is admitted that Puetze, at the date of the presenta 7 


op tion of Moeller’ S. application, was disqualified as an, entryman -under eae: 
me eid act: and that the affidavit of. Méeller to the effect that the land © a eee 
applied for. was not then subject to the preference right of BILY ee 


_ other person: was literally true. At that time there was “nothing to. 


pee ; prevent. whatever rights Moeller may: have been entitled to under 


a | his prior application from attaching: to the land applied for. “The - oe ee 


. . - rights of Moeller are not affected by reason of the transfer by Puetze : | 
of the surplus land owned -by him, even tho he was a qualified entry- 


man entitled to. the benefits of section 2. of said act, at the time he 


attempted, to exercise his preference right, ae ee such transfer : 
“.. was made after the filing of Moeller’s. application. The preference 


as right granted by the act in question. vested only in persons qualified — _ 
_, to exercise it, and if, prior to the vesting ther eof, intervening rights: 


as ; have attached to the land subject to its exercise, they will not be dis. mond | 
 turbed. © The general rule that an entryman’ S qualifications are to. 


~~ be determined as of the date of the presentation of his application Hr i 
<6 enter 1s subject to the modification that. where, prior to the removal — 


of a ‘disqualification. which existed prior to such presentation, the — 2 : i ane 


- 84 adverse. rights of others have intervened, they will be protected. - 


ee (Short v. Bowman, 35 L. D., 70, 74). It is clear therefore oe 


- 580—vor, 35—06 M17 
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— the Ante of the. filing. at Moeller’s ap plicstion Pisins cut no -: ; - 
.  - rights ‘under the act. of April 28, 1904, supra, by reason of his — 


~admitted™ disqualification, and the subsequent removal of such diss. a 


| qualification. will not operate to defeat the rights of ‘Moeller under 


_. his prior application. Moeller’s application for the land in con-. a 
~» . troversy,, if otherwise re gular, should, for. the reasons herein stated, - 
be allowed. | o | | 


2 | _The decision appealed from i is S accordingly hereby reversed. a : 


Se 


oe | (PRIVATE LAND. (CLAIM-SMALL BOLDIN G—ACT OF MARCH 3, 801. rere: 


Juan Sancunz Y Avopaca. 


Kas 


_ at ‘the date of the decree. ae 


me . Benciay H itchooek to the jaa of the General Land Office | . - =, 
| (FR. L. Oy | os October 24, 1906. oe. , FB. } oe ae 


oss The emreatin eee in ner appeal is raglisttias a ‘anal: holding — 
claim asserted in. due time under sections 16 and 18 of the act of ~ 
ee. March: 3, “1891. (26 Stat., 854), and lying within the surveyed limits — | = 
oo. ofa Mexican grant. cenenneds under authority of the 8th section Of eos 
oo said act upon a. voluntary petition, is excepted from the operation ~~ 
of said decree if final ba had 1 not been made at the date of the. 
: “decree. - et 
Notice. of nae aa was filed with the Saece eee J une 6, ee 
- 1898, and during that year was surveyed as lots 1 and 2, section. 3, Pee 
. TLTN., R.2 E, Santa Fe, New Mexico, embracing” 88.47 acres. : 
o Ge - Elta within ihe limits of Lo de Padella Mexican grant, which. was) a 
confirmed by the Court of Private Land Claims Novenber 98; 1896, 3. . 
- under section 8 of the act of March 3, 1891, upon the voluntary peti- a 
“i tion of the claimant, and the survey or that claim was ner by a cc. 
the court August 6, 1902. | ee 
~~ You refused to approve this claim for’ patent for the reason ‘that, ee 
— as the final proof had not ‘been made at the date of the ‘decree of — eo 
oo confirmation, it was. not: excepted therefrom, basing oe decision ae ee 
~ upon “ Instructions ” of May 14, 1902 (31.L. D. , B82): | ee oe, 
In those: instructions your office was advised. taat hii at the dite ee 
7 of a decree by the Court of Private Land Claims confirming: a. Mexi- — ae ee 
| can eet can pes of the. 8th section of the act of. March. 3. Z : , : ay | 


.. “the confirmation of a ‘Mexican’ grant ‘under auehostty, of ‘tlie ‘Sth. section of ae 
the act of ‘March a 1891, upon - voluntary petition, will not preyent the «= : 
issuance of patent fora ‘small- holding claim lying within. the: surveyed 5 

~ limits of the grant and asserted in due. time under sections 16. and 18. ae 
said act, notwithstanding: final. root: ans said claim had not been made Pee 
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* Aesits'a a anal helding sain to. leinds lying within the limits oe said : : ee : 
oe notice of which had: been ‘filed with the Surveyor- General in- 5 


> due time, and ‘upon which final proofs had been made, showing that a8 a 
~~ the claimant is entitled to a patent, must.be held to have been. dis- 


ae posed. of or ‘granted by the United States, within. the meaning of . — a 
a ~ sections 8 and 14 of said act and therefore excepted from the ad Toe ee 
: of. confirmation. : _ aes oA 
~ >, These instructions | were given. in response ‘to the inquiry of your eee 


pftiog as to whether small-holding claims upon | which final proofs: 


one had been made at.the date of the decree, and in conflict with a Mexi- 


3 can. grant, were excepted. from the-decree. They did. not hold di-. 


a : rectly or inferentially that: such claims ‘upon which final: proof had - ae | 
wag “not been made at' the date of the-decree were not excepted. oe 
“Section 16. of the-act, upon which appellant’s claim is ednied: oe 


= _ provides that in township surveys thereafter to.be made i in the States a : 


~~ and. Territories named 1 in the act—. 


- “it it shall be made to appear to. the. satisfaction of ‘the cenit surveyor making: rs | 

.. . such survey, that. any. person has, “through himself, his: ancestors, grantors, or’ oO 

. their. lawful. -successors: in title: or. possession, been in the continuous adverse | wa 2 
| oe ‘ actual bona: fide possession, residing thereon as his home, of: any tract. of land — i 2 
oo) ér in connection therewith of other lands, all together not exceeding one hun- 


re dred. and sixty acres. ‘in. such. township for. twenty. years next. preceding the 
. i time of making such survey, the deputy surveyor shall recognize and establish ¥ 

Whe: lines. of such possession. and make the subdivision of: the » adjoining. lands in 
2 accordance: therewith. | : 


Upon receipt of ‘Such survey and E prcots the Commissioner of a General 
asa Office. shall cause careful investigation to be made in such manner “as 


_ - he shall deem necessary for the ascertainment’ of the truth in. respect of such - ae 


i ‘claim’ and. occupation, - and-if satisfied upon such investigation. that the claim-... 


| ant. comes within the provisions of this section, he shall cause patents to be: | 


| . a issued to the parties so found to be in. possession. for the tracts” respectively. 7 : 
SA claimed by them: Provided, however, That ‘no: person - ‘shall -be entitled. to.con- | 


“= firmation- of, or to: patent for, more than ote hundred and sixty acres in his 7 
own right by. virtue of this section. - Nets SG 


The 18th section ‘of the act provides that claims arising fuer 


7 : a section shall be filed with thé Surveyor-General within two years. : 
ae from the passage of the act “ and no claim not so filed shall be valid,” te ee 
and that, “no tract of such land shall be subject to. eee under the : ee ine 


ia land laws of: the United States.” ~ “Sure 
| Section 16. was amended by: the act. of February a1, 1893. (er Statg - 

470), by. striking out the words “ residing thereon: as his home,” oo 
: cwhich. also extended the time for filing claims to December 1, 1894. 


The purpose of the 16th section of the act. Was to secure to. . i 


Pe, Small holding claimant, as -a donation, the land which. he had - a 


| =. “ through himself, his ancestors, grantors, or their lawful successors 


co Sin. title. or “possession; been in the continuous adverse” actual bona ae 
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fide possession 2 Ae twenty years next preceding ’ the township. 2 
__ survey, not oxéeading one hundred and sixty acres. © | 
~The right thus granted was made to depend upon hens ex: 


o - isting at the date of the grant, and continuing up’to the date of the 


: township survey, and not upon any eandition to be thereafter per- | 


Ss formed, except to file notice of the claim and to make proof of the 


continuous possession for twenty yore next preceding: the ead 7 


ne of the: township. 


. These, however, are only concurring net necessary to the acqui:: 


| sition of the legal title, the one asserting the existence of the claim = 
at the date of the act, and the other establishing that fact by satis. 
— factory proofs, and showing that the claim. had not been abandoned 7% 


at the time. of the township survey. Altho a failure to: file notice 


of the claim within the time fixed by the statute would. render it : 


. invalid, and-altho a failure to submit proofs within the time and in 


the manner required by the regulations might subject the claim to. ~ : 


forfeiture at the instance of the United States, yet. when final proof — 
~~ hhas been made in accordance with the regulations showing. that the _ 
claim comes within the provisions of the act and that the claimant — 
is entitled to a patent, the right thus completed relates to the < date of .. 
the grant. > | 
| Bacay the question of conflict with the Maxicail grant, ‘it 1s 5. Sleat 
that this claimant, as against every one else and in. viréue of the 


--. donation granted by: ne 16th. section of said. act, is entitled to a. = 


patent for lis claim, if his proof shows that the claim comes within | 
the provisions of the section. | os oe 
A claimant who has filed notice of his claim within the aa required. by the. 


act, and had by such notice protected the land from entry under. the public. i . 
Jands laws, does not. forfeit his right to make proof of - his. possession. and occu- 
pancy by ‘his failure to apply for a survey. The material question upon. which” . 

~~ his-right- depends is whether his occupancy and possession of» the land is: of — — 

- such a character as to entitle him to the land and that fact must be made to 
_ appear to the satisfaction of the register and receiver and the Commissioner of oe 


fe 4 thé General ‘Land Office. The survey of the claim is only a means to aid in 


perfecting his right secured by the filing of the. claim and the making of proof ie | 


in support. thereof. (Hipolito Dominguez et al., 33 L. D., 61, 68. : 


In the case cited the question was as to the right of claaiante andes! z Tye 


"the 17th section of the act, relating to similar possessofy claims in 


_.townships that had been surveyed’ at the date of the act. It washed. — 
a ae that there is no limitation in ‘the act as to the time in whi¢h: the 
ee am, right of. entry must: be exercised, except that provision in the 18th sec- 
' tion requiring notice of such claim to be filed with the. Surveyor- ct 


~ General within the prescribed period and that the effect of such. ° 


a notice i js to withhold the land covered by the. occupancy and posses- eee 


o, ~ sion of the claimant from entry under the public land laws until the «| Frcs: 
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ae ‘dame 1s finally adjudicated and determined, » citing Cantrel V. ‘Bur- a 


russ, 97 L. D., 278 7 
ie Does the peter of the Marea grant prevent ihe per erfecting ro 
of this claim by the issuance of patent? The recognition by Congress | 

..of such possessory claims and of.the right to perfect the same by re- 


ceiving patents therefor upon making proof. to the satisfaction of 
- the Commissioner of the General Lard Office of the continued occu- ~ 
- -pancy of the land. for. the prescribed period, was conferred by the | 

game act that gave to the owners of Mexican grants the right to have 
such grants enn: upon the condition that “any part of such 
land that shall have been disposed of by the United States” shall — 


be excepted from confirmation,.and which also provided, by. section — 3 
- {4 of the act, that if any of the lands “ decreed to any claimant under 


the provisions of this. act shall have been sold or granted by the 


_ ‘United States to: any other person, ‘such title from the United States ee 


- to such other person shall remain valid notwithstanding. such decree, 


ae and ‘upon proof being made to the satisfaction of said court of such i. 
.. sale or grant, and the value of the lands so sold or granted, such 
court: shall: render judgment in favor of such claimant against the 


United . States. for the reasonable value of said. lands | so sold or ~ 


eee ‘granted, exclusive of betterments, not exceeding _ one. dollar and "ee 


: eo twenty-five cents per acre for such lands.” 


At the date of the decree of confirmation, and. for three years prior _ 


therete; this-claim had been segregated by survey and was then, and _ 7 


had been since 1877; in possession. of claimant and for more than . 


~ ‘fifty years prior thereto in as oF his predecessors: im interest : 
; and title. : ang : 
«Tt is tr ue the confirmee ander ihe Rie acan grant could not inen a 


~ have known whether this claim came within the provisions of section - 


16, so as to entitle him to a judgment for the money value of the land, 


ats for. the reason that the rigat to. a et had not been. established by a 


pees proof, 


ale may: be that. the suena can aot now be ere by the eo 


ae : cae indemnity, for the want of a tribunal having jurisdiction. to 


° r ender a judgment for the amount: That is not a sufficient reason for 
: withholding from this claimant the ‘evidence of his: compliance with | 
the statute. If this claim is excepted from the decree, it is ‘by. force 


-_ of the statute itself, and the issuance of a patent by the United States 
can neither add to the right or title of the small-holding claimant nor 

* take from the confirmee any right secured-under his patent. It would 
simply be the. evidence of whatever right was confirmed by the 16th © 
section of the act,.and the courts would then have jurisdiction to 


: determine whether sucli claim ‘was excepted from the decree.  .. 


Your decision is reversed so far as it holds that the confirmation of - 
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| the Meticnn. grant is a 2 bar to the i issuance of the patent for The ri 


holding claim. sire 


No decision i 1S . hereby siti as to whale pie simak comes mithin a 
the provisions of the act, the final: ‘proofs not-having been examined, ~ 
_ and the case-is therefore remanded: for: further consideration by" you 


_ # 


office. 


AUTHORITY ‘TO WITHDRAW LANDS WEEHIN J A FOREST. RESERVE. “ee 


-Orrnton. 


% Lands within a forest reserve, not known, to ‘contain valuable saliebal aepoiita, —_ 
may be appropriated to such uses as may be necessary to car ry out the a 
aims and: accomplish the: ends contemplated in. the establishment of ee . 


.r eser ve. . 


ee Assistant Attornes Yy- General 1 Campbell to thé Secretary of the 7 neniOn - = 
) October 24, 1906. : - OW. C. P) . 


The. Secretary of Agriculture having requested that certain lands ae a oo 
in Holy Cross forest reserve be withdrawn: for use as a 2 ranger station, 7 . 
and for experimental purposes, you referred. his letter. tome“foran = 


opinion on the question pe in the first paragraph of the letter a: 
of the Secretary. of Agriculture.” The pe referred t to reads | 


as follows: 


- | have the GbE to request that the lands in the. State of Colorado indicated. — 
by’ the attached description (List No. 1~Holy Cross Forest Reserve) be with- _ 

a drawn from appropriation and use. of all kinds under all of: the public land vs 

- laws, subject to all prior. valid adverse claims, for use- as. a ‘Ranger’. Station,» “7 2 
for experimental. ore ‘by the: ‘Worest Service in’ ‘the: administration of. He ro 


a eser ve. 


opinion is desired. 


By section 24 of tie ae of Maréh 3, 4891. (26 Stat. 1095, 1108), = 


the President was authorized to. set apart and reserve 7 any State or 
‘Territory having public lands bearing, forests. any part of the public 


~ lands wholly or in part: covered with timber or undergrowth, whether co 
of commercial value or not, as public reservations. Further. pro- en 


7 No question is ea in this paragraph, Buti one oe must. be : - 
determined is as to the authority under the law to. take the action | win 
requested, and. that, J learn informally, is the one upon which ane iM 


visions relative to such reservations are found i in. ‘the act of J une 4,0 


| 21897. (30 Stat., il, 35, os among y which ¢ are the following. ea 


. tions: oT 


It is not the purpose or . intent. of these | provisions, or of the act providing for : 
such reservations, to authorize the inclusion therein: of lands more valuable for ee 


the mineral therein, or for agricultur al purposes, than for forest. purposes. — 
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ais Nor shall anything herein pr ohibit any person from ener upon Mae forest 
es reservations for all. proper and. lawful purposes, including that of prospecting, . : 
. locating, and : developing the mineral resources: thereof : Provided, That such = - 
om -Dersons comply with the rules and regulations cover ing such forest reservations. 


~And any mineral lands in any forest reservation which have been or may be 


oe contained. 


—- me is alae tavided: in oo. see ave upon roe moinsndabon: of the a 
a Sectetary of the Interior with the aD provel of the President, after Bs 
_ Notice as therein prescribed— | 


| “any public lands embraced within the limits of any forest: reservation which 


~ after due examination by personal inspection of a; competent person appointed 
. for that purpose. by the Secretary of the Interi ior, shall be found better adapted 
for. mining. or. for agr icultural purboces than for forest usage may be’ ere 

' to the public. domain. . , 3 


: Se shown to be such, and subject to entry under the existing mining laws of the . | | 
_. United States and the rules and regulations applying thereto, shall continue to. . 
Pe be: ee to such location and. eu pote tetendine any provisions herein : 


That it is the patie of Conires to ‘exclude eo fore reserves, 7 


so far as may be practicable, all lands except. those chiefly. valuable 


for forestry purposes, is further evidenced by the act of June 11, 


1906 (34 Stat., 233), which provides that the Secretary of Rovinul: 
ture may, upon. application. or otherwise, examine and ascertain as 


to the location and extent of lands within permanent or temporary | 


=f 


forest . reserves, except certain counties in California, which are 


chiefly valuable’ for agriculture and which, in his opinion, may be 

occupied | for agricultural purposes ithOnt. injury to the forest re- 

serves, and which are not needed for public purposes, ’ and file lists - 
and descriptions: of such. lands. with the Secretary of the Interior, 7 
who shall declare said lands open e homestead settlement and ‘entry - 

_ in the manner therein prescribed. | ties é 

Le The original proclamations establishing such ery Cite 7 

_ ally . withhold the lands embraced therein from all forms. of appro- 

_ priation, except under claims initiated prior to ‘the proclamation, - 

which are excepted therefr om, and except under the mineral laws. | 

Any. lands within the reservations may be ‘used for any ‘purpose 


: “necessary to proper’ protection of the timber and effective adminis-: _& 


station, if that be necessary to effective enforcement of the regula- 


purposes as may. be advantageous to the furtherance.of such reserves. 


_ The only purpose of such a further order must therefore be to pre-— | 


vent the exercise of the privilege | given by law to prospect, locate 


. ‘and develop. the mineral resources of the land within forest reserves. ; 
and to make entry under the mining laws of such lands therein as 


ca tration of the reserve. “A further order would’ not be necessary. : a : 
merely to subject lands within a forest reserve to use for a ranger” 


‘tions governing stich reservations, or to use for such experimental ~ 
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may te er to be ois That is, it is sought by such furthér 

withdrawals to effect. something that was.not and could not be, in the © 

_ face of express provisions of law, eee by the proclamations | 
establishing forest reservations. | 7 

Tf there be such power it must come eroti one of iiiree sources: (1) 

the general authority of the Executive over the public lands; (2) 

the general authority vested in the Executive over forest reservations: 


(3) the authority given the Secretary of the Interior over forest res- - 


_ervations by some specific provision of law similar to. that of the act. ; 
approved June 4, 1897, supra, which reads as follows: ae 
The Secr etary of the Interior shall make provision for the. pr otection against 


ae destruction. by fire e and depredations - upon the. public forests and forest. reset 
vations which may bave been set aside or which may be. hereafter set. aside - 


under said act of March third, eighteen hundred and ninety- -one, and which may : 


be continued ; and he may make such rules: and. regulations and. establish such. 
service as will insure. the objects of such reservations, namely, to regulate their 
occupancy and. use and to preserve the forests. thereon fron. destruction.. = | 
By the act of f February dl, 1905 (33 ‘Stat., 628), the Secretary . of — 
| Agriculture i is to execute all lade affecting public lands reserved for 


re reserves “after such lands have been so reserved, excepting | 


such laws as affect the. surveying, prospecting, apprepriating, enter- 


.. Ing, relinquishing, reconveying, certifying, or patenting any of such 


lands.” This provision does not in any manner affect the question 
as to the authority of the executive branch ot the eorcrnnicny. to 8 
make the withdrawal requested. 3 : fhe | 


~The power of. the President to Y withdraw and reserve from Sale and . _ 


set apart for public use parcels of the public lands has been recog- 
nized, as the supreme court said in Grisar v. McDowell (6 Wall., 363, 
881), « from an early period in the history of the government.” | ‘Sach. 
an order by the Executive operates to effectually withhold the land 
.- affected thereby from disposition under the general land laws. (Wol- — 
_ eott vw. Des Moines Co., 5 Wall., 681; “Wolsey. v: Chapman, 101 Us." 
455; Bullard v. Des Moines, &e. R. R., 122 U. S., 167; Hamblin »v. 
Western Land Co., 147 U. S., 581.) The ultimate outee! of the pub- | 


lie domain and of the disposal thereof rests | in the Congress. The 
-. Constitution (Art. 4, See. 3) provides: 


The. ‘Congress shall: baye power to dispose of and. ake all ‘needful. rules and | 
regulations Feepecuns the rere or une? property Beene ine. to: the United ae 


: States. 


Speaking of this provision the supreme court in cone States v. 
Gratiot e al. (14 Pet., 526, 587), said: : | 

The. term ter ritory, as here used, is merely descriptive of one kind of property; . : 
and is equivalent to the word Jands. And congress has the same power over it | 
as over any other property. belonging to: the Vautee States ; 5 and this power is 
vested i in | congress without limitation. | 
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| “The exercise of any ‘executive authoxity jinithe pi‘etnises is , therefore. F ats 
7 inet to such limitations and restrictionsas Congress may see fit to” ne ges 
impose either by general legislation or by enactments relative to spe- 


. elfie subjects. - Congress has imposed.a limitation upon the power of ~ 
- the President in the matter of establishing forest reserves by declar- _ 
ing that his authority in this respect doce: not go to the extent of in- — 
cluding in such reserves land more valuable for the mineral therein: | 


than for forest. purposes and that such lands within the. boundaries / 


: of a forest reserve shall continue tobe subject to location and entry 


32 under existing mining laws. Lands that can not be appropriated or | 
set apart for the main purpose for which forest reserves are created: 
. ean not be appropriated. for a subsidiary purpose or for useasanaid = 


: to. the main purpose without the sanction of Congress therefor. The 


_ other words, the inhibition against inclusion of mineral lands ina = . 


forest reserve is equally effective unless or until modified by Congress, Tia 
against their appropriation in aid of the administration’ of sueh Te 


ae serves. The general authority of the. executive branch over. forest. dae 


- reserves 1s likewise subject to such restrictions and limitations as Con- 


: press. may deem - it proper to impose. The restrictions heretofore ae 


_- mnentioned apply to the general authority of the executive branch in _ oe 


eee asd respect -of the control of forest reserves. Authority: to appropriate ao . 


= a mineral lands for, or subject them to, use in aid of the administra- _ 
tion of forest reserves can not be predicated upon the general author- 

. ity of the Executive over the public lands or over forest reserves, 
TE’ there be such authority it must be found in some. provision Ole ets 


7 law which grants it or plainly recognizes it’ either by express terms a | 
a or by inferénce so strong’ as to clearly indicate an intention to grant 


or recognize it. The proven in said act of June 4, 1897, that the . a : 
Secretary of the Interior “ shall. make provisions for the protection os 


against destruction by fire and depredations upon public forests and 


» forest reservations” and that “he may. make such rules and regula-. 


tions and establish such service as will insure the- ‘objects. of such 
~ reservations,” carry with them of necessity authority to use. portions ne 


- of the reservations in such manner as may be: proper and necessary 


aye tor effective protection or for establishment and maintenance of such . 


. service as may be needful. Possibly, if necessary to proper per-_ 


formance of. the duties" devolved upon him by this law, he would. | 
- be authorized to: use for that purpose a portion of the public ee ee: 


-. outside the boundaries of the reservation. At several sessions of | 


Congress : since that act appr opriations have. been made “+o meet the 
_ expenses of executing the provisions » of the act of June 4, 1897. - 
That of J uly 1, 1898 (80 Stat., 597, 618), is “to meet the expenses of 


forest. inspectors and aaawtanis ond for the employment of foresters © > 
ae and other patency help,” etc. That of March 8, 1899. eg Stat. 1 eat 
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| 1074, 1098), is to meet. the expenses of forest inspectors 4 and are : 
ants, superintendents, supervisors, surveyors, rangers, and ‘for the 


a employment of foresters and other emergency help,” ete. ‘The acts. 


of June 6, 1900 (31 Stat., 588, 614), March’ 3, 1901 (31 Stat., 1133, 


- 1158), June 28, 1902 (32 Stat., 419, 453), March 38,1908. (82 ‘Stat., 


1088, 1115), April 28, 1904 (83 Stat., 452, 483), follow the sording | 

_ of that of March 3, 1899. Up-to this time these appropriations were — 
carried in the acts making appropriations for sundry civil expenses — 
of the government, but since transfer of the administration of forest — 


reserves to the Department of Agriculture (act. of February 1, 1905, 


- . 88 Stat., 628), the appropriations for this purpose have been pred a . 
in. the acts making appropriations | tor the Department of Agricul-. oad, 


7 ture under the head “ Forest Service.” . In: the act of March 3, 1006: ra 


(33 Stat., 861, 87 2-3), appropriations are made— on 


. To enable. the Secretary of Agriculture to- experiment’ and to make - aod 
, continue. investigations and report. on ‘forestry, forest reserves, forest fires, and - 
lumbering ; ; : . seelx through investigations and the planting. of native and 


| foreign species suitable trees: for’ the treeless. regions; to erect suitable. build- . 


_-ings;. . for all expenses necessary to Brune administer; improve, and 


: peteudt fie national forest: reser ves. 


For ascertaining: the natural. conditions upon. and. for utilizing ‘the national ce 


forest reserves, . for the employment of local and special fiscal and other _. 


agents, clerks, assistante, and. other labor ‘required in practical forestry, in the 
administration of. forest reserves, and in conducting ane and. investi- oh 
gations in ‘the city of Washington and elsewhere. | | 
‘This wording i is followed 1 in the act of June 30, 1906 “(84 Stat: 669, | 
683-4), except abate the cost of any building was. limited to. $500 in : 


- the former act while in the later it is put at $1000. : 


By these provisions there has been created a. systdm of sain insta” 


tion which demands for its execution the permanent appropriation of | - 


lands. either. within or without forest reserves. It can not: be that 


lands upon which money has been expended in erection of buildings feo ieee 


or for any other purpose. contemplated by these laws making | appro- 


_ priations for protection and administration of forest reserves may 
afterwards be taken by individuals. In respect of appropriation of 
: agricultural lands for use in the administration of forest-reserves, _ 
- one provision of the act of June 11, 1906, supra, is significant. The 
lists to be made by the Secretary. a Agriculture are to include lands | 
chiefly valuable. for agriculture ee may be used for that purpose ~ 


h without injury to the forest’ reserves “and which are not needed for 


“%: public purposes.” Lands needed for any of the ‘purposes. “specified 
‘in the appropriation acts, such as the planting of native and foreign — 


_ species of trees, the erection of necessary buildings, the -establish- 
' ment of stations necessary. to effective protection and various other 
purposes, are needed for public purposes. Clearly, then, such ‘tracts 


- A84 are > needed for these purposes are to be excluded from the lists _ 
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| of inde to- be eaea to ‘homestead settlement and. entry « even | tho . : - 
they be agricultural lands. -~ a pag | 
In respect of mineral lands, an additional feature is to be! one 


o Naeed Such lands have been reserved from disposal under the — 


| general, land laws and a separate and distinct system is, prescribed | 


for disposal of lands of that character. In the act. of July 4, 1866 | 


(14 Stat., 85), now: section 2318, Revised. Statutes, i is the ‘declarations Le 

“Tn all cases lands valuable fai minerals shall be reserved from sale, 

| except, as otherwise expressly directed by law.” The act of May 10, 
1872 (17 Stat., , 91), now sections 2319 et seg.:, Revised Statutes, de 


clared all valuable miner al deposits j in lands belonging to the United ee 


: States to be free and open. to exploration and purchase and pre- | 
~ seribed- the method. by which possession and: title to such lands 


; ~ might ‘be acquired and held. ‘Thus lands of this character were in | 


effect taken out: of the operation of the general Jand laws. Tt was | aon 
evidently: in ‘recognition. and pursuance ‘of this policy of hol dine ae 


mineral deposits ie ee to exploration that. Congress made the declara- a _ 
tion. in the act of June 4, 1897, that it was not the intent or purpose — 


2 to authorize the thelusion 3 in forest reserves of lands more valuable. a 
~~ forthe mineral therein than for forest purposes. So well established: 


~ods this policy that it has been held that a grant of public lands did. 


not. carry mineral lands even tho there was no express exception aes 


a _ (Mining Co. v. Consolidated Mining Co., 102 U. S., 167 Ja _ 
- .The duties. devolving upon. the Secretary ‘of Agriculture. under: — 


. “ “the: act of Jt une. 4, 1897, and subsequent appropriation acts, require = 2 
for their proper performance the occupancy and use of some land: || 


and. therefore. those acts carry with them by necessary inference : 


eo power to. subject. tracts of public Jand . within these reservations i 


to such occupancy and use. An inhibition against the- appropria- - 


‘tion. of. mineral. lands for such purposes ‘jis - ‘clearly to. be drawn | 
from the general policy. of leaving mineral deposits open to explo- 
ration and the lands containing such deposits subject. to disposition 


e under the mineral laws. only and also from the express declarations _ 


in the act. of June 4, 1897, ‘quoted. above, that mineral. deposits and 
~ Jand- containing isaek: deposits are not to: be included in forest. 
reserves, but are to be and remain. open to exploration, location and. 


entry. under the mining laws. Lands known. to contain valuable - : : 
. mineral. deposits are not. subject to withdrawal or appropriation 
for use in the administration of forest réserves any more than. 


they are. subject to inclusion in. such’ reserves. The establishment 
- of a forest reserve does not: contemplate the actual use or occupancy © 


| eee each or any particular tract within the: designated boundaries - - 
|. ~ of the reserve and, hence, there i 1s no incongruity in providing: that aa 


= after the creation. of the. reserve lands therein may be > Prospected, wees 
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7 and, e shown to be ae in char oe located. and ee under 7 5 
- the mining » laws. The purpose for which’ the withdrawal now 


proposed is to be made ‘contemplates ‘and requires. the actual use _ 
and occupancy of each tract and the expenditure of money upon . 


each or most of such tracts, and. this of ieee excludes the asser- ed 


7 tion of-any other claim. - 3 
-‘Tuand not known at the time to be ineealt in character. may be 


devoted to purposes recognized by law as proper in aid of the — 7 
objects sought to be. attained by establishment of forest reserves | 


or coming within the purview of. the appropriation acts for protec-. 


tion and “administration: of such reserves, . and subsequent discovery e 
of mineral therein will not affect its use for . those purposes or — 
render it liable to exploration, location or. entry. under the mining 


aes laws. This is in accord with the general rule that the known char-. 


7 . acter of land at date of its sale controls and that the right- and 
title of a purchaser from the. United States can not be defeated. 


_ or affected by subsequent discovery of mineral in the land (Deffe- 
back vo. Hawke, 115 U. S:, 392; 404; Aspen Consolidated Mining 
Co. v.. Williams, 27 L. D.; 1, 15-18). This rule is. equally appli- 
cable to appropriations of public land for public uses and its 

application is necessary to properly safeguard and _ protect public 


interests. ‘The known character of land at the time ofits appro- 


priation for government use, in this case for use in protecting and 
- administering forest reserves and accomplishing the objects sought 
by establishment of such reserves, is the criterion for determining 
its liability to such appropriation. Having been once properly 
- devoted to such public use no change in its ienown character result- 


ing from subsequent discovery of mineral therein can have any effect 


upon such appropriation or make the land subject to. exploration, - 


- location or entry under the mining laws. 


_. The uses to which it is proposed to subject. the land by the avast 
_ now proposed are not sufficiently defined to justify’ an opinion as to 
_ whether they are uses recognized by law. Nor are facts. stated’ 
. that would justify this office in expressing ‘an opinion as to the neces- 
_. sity for appropriation of the particular land mentioned by the’ Sec- | 7 


is retary. of. Agriculture. ‘That question, however, is not a proper one. 2 yee 
 for’a legal opinion, it being administrative in lapacter and resting) ~ 


for de eranation in the discretion | of the executive officers. ~The © 


se quantity of land to be appropriated, for designated uses should be a 


limited to that actually necessary to effectually accomplish the pur- 


"poses contemplated. That also is a matter of administration to be os 


) 4. determined i in the exercise of a wise discretion. 


Pee ami of « opinion, and so.advise you, that there i 1s authority to. ap- ae 
ts propriate land within a forest reserve, not known to contain valuable’ 


’ 


~ 
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_Taineral: cepodte to es uses necessary foi carry ait the’ ‘alms and ao : 
accomplish the ends contemplated bythe laws authorizing the estab- oe 


. lishment of such reserves and. the appropriation acts making appro- _ 

_ priations for protection and administration thereof and carrying for- | 

ward investigations and experiments authorized thereby. | 
tases | 
~E AS Hirexicoox, Secretary. 


| LEAVE OF ABSENCE-SECTION 8, ACT OF MARCH 2, 1889. 


Lora Fartow. 


- The affidavits. to. seaport 4 an. application for leave: of absence may be: executed on 


ss before a notary public having jurisdiction to ace oaths within the 2 4 
land district in which the claim is situated. a 


- The action of the local officers approving an application for oe of “absence 3 - 


under the provisions of section 8 of the act of March 2. 1889, is in all 
- eases subject.to review by the Commissioner of the. General Land Office. — 
"The. es allesaton in support of an application for leave of absence that the. entry- 

--:. woman, who is.a school teacher, ‘desires to “ attend. a term at the State nor- 


eal school,” does not set forth sufficient ground, under the provisions of sec- oe 


_./ tion 3 of the act of } are 1889, to warrant the allowance of the | 
: _ application. 6 Sg EE oe ae as = 


a Satie y TT itcheock to the Ce of the General Land 1 Office, 


oes « L.C.) October 25, 1906. (A W.P.) 


2° An appeal” has bas filed on behalf of Tesla: Farlow. from your ae 
lies decision of F Tebruary 90, 1906, wherein you reverse the action 
of the local: officers. and. deny her: apoleacon for leave of absence ae 
pee from her honiestead entry No. T4335, made April 13 1908, for the — -- 
- N. 4 of the SE, 4 and the S. 4 of the NE. 3 {, Sec. 26, T. 2 2 Sis R. 12 E. , : 


ae Rapid City, South Dakota, land. district. : 
«>. Claimant’s application was filed with the local sie on Dévomber'. 
i 1905, and the leave of absence therein recuested .was granted: by. 


ae - them December. 6,, 1905; on which date they transmitted . the same . : 
°F top the cpusides ion of your “office. ~The eas 18- a COPY en a? 


ane claimant’s application: 


| STATE oF Lowa, County of Cedar, Ss. 


Cin . Leola: ‘Farlow;: of: Rapid City, S. D.,-being ‘first duly. s Sworn. areaes to , law, 
a deposes and: aus that she is the identical Leola: Farlow who made H. E.. No.” 
7485, for the N. 4 SE. 3, S. 3 NE. 4, Sec: 26, Twp. 2 S:,. Range 12 B.; B. H. M., 


| ~ on. the 13th day ‘of: April, 1903; aad established her residence on said land. ou: | 


2 the: 16th’ day of. August, 1908. Before the 16th. day of August, 1903, she had = 


her Jand.fenced, by setting fence. posts, 20° feet apart, and stringing 2 ‘barbed 


-. wires, entirely around the claim; that she also.had completed a house 12x 14 
i feet; made of good. lumber, with shingle roof, windows and doors, and. estab- | 
lished a residence. She had no breaking done, for. the reason that she took. 

voit for. grazing ‘purposes. For which purpese | she leases it. | Being engaged in _ 
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teaching ‘school, she found it necessary. to. attend a term at “he State Normal = 
School, at ‘Cedar Falls, Iowa, and. desires a six months’ leave of .absence. 


. from Dec. 25th, 1905, until June 25th, 1906, ‘that. she may finish. ‘the te ot 


; before returning to. her home. 
Lnora Fartow. 7 


- Subseribed and sworn to before me, this - 28. day of. Nov., 1905. 
ae) ea REFSHAUGE, Notary Public, 


7 Srare ¢ OF. Sours Daxora, County of ‘Pennington, 8s. | 
~ On this Dec. 1, 1905, before me J..8. Gantz, - Clerk of Circuit ¢ Court, in. and. for as 


7” county. and’ State aforesaid, personally appeared Estella McMahon and Madge ath, 4 es 
~ Keliher, who being severally duly sworn, each on oath for ‘herself says: Iam 


_- familiar with the contents of the within affidavit of Leola. Farlow and know . 


the statements therein contained are true. ? 
Poe gS 8 : = | ESTELLA ‘MoMaon, : 


. MADGE. ‘KELIHER. 
"Subscribed and sworn to pefore 1 me th is 1 day of ‘December, 1905. 
a Pe S. GANTz, Clerk of Circuit Court. 


7 


Byd decision of February 20; 1906, your office held. that: 


‘The reason set forth does: not bring the said application within the pro- | 


ee - _ visions. of Sec. 8, act of March 2, 1889 (25 Stat., 854), and you were without 


_ authority to grant the same. On. ‘this account and because her affidavit. in - 


- support of her application was made before a notary public, an officer not qual- - 


" tfied to act in homestead cases, under the act of March 4, 1904 Cee Stat., 59), 
- the said application is hereby denied. 


From. that decision claimant has appealed to this Department, and: - a = 


, assigned. errors as: follows: 


fei N In. ‘holding applicant’s. affidavit in support of her application for leave of 
‘absence was required’ to have been verified before an officer ‘qualified to act in’ 


2 homestead cases, the act of March 4, 1904, not being applicable to a. Bhowine for ‘ ee 


= leave of. absence..: 


2. In holding that the showing Heteint was not sufficient to entitle this appli: | 


. - cant to:a leave of absence, and that it was not sufficient to bring said application. . . ; é = 
“within the provisions of. section 3, act of March 2, 1889, or at least within the in ee 


“spirit of said provision, 


3. In reviewing the. decision of the: Register and Receiver, the said decision © 


| being: final under’ the provisions of law. in such case made and. provided, and a; 
subject to review. only for manifest abuses of discretion. pian spay is no abuse. Of — 


a discretion in granting said leave of absence. 


ta fine same. 


: Seétion 3 at he: act of March: 2, >, 1889, supra, under which this ppt i z ae 


4, In denying said application for. leave ‘of absence, and in not granting the 


cation was made, provides: a | | ee oe 
That. whenever it shall be made to appear to the register pnd receiver of any | 


_ public- -land. office,-under such regulations as the Secretary of the Interior may - : . 
__. prescribe, that any settler upon the public domain under existing law is unable, 
by reason of a total or partial destruction or failure of crops, sicknegs, or. ‘other 
| “unavoidable casualty, to secure a support for himself, herself, or those depend- 7 


ent upon him or her upon the lands settled upon, then such register and receiver 


: 


~ 


iit may grant to such : a settler. a. leave of absence nom the claim ues which bes oe 8 : 
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Be = ee or ‘she has filed 3 for a | eno not erosdiins one year. at any one time, and such 


* d - settler so. granted leave of absence shall forfeit no rights by reason: of such. i : 
. "absence: ‘Provided, That. the. time. of such actual absence. shall not be oe | 


‘from the actual residence required by law. 


. The. first. question raised by the appeal i 18, nciice or not thé ope aap 


Y tae 2 i: cation: for leave of absence was. properly te Relative to. the — a n 
ee holding of your office that in this: respect it should conform to the 


i requirements of the act of March 4, 1904 (33, Stat.. , 59), it ‘will first |. 


- _ be noted that parties. desiring to take homestead . entry: were orig- 


- Inally required to make affidavit. before the register or receiver of the - . 


* local land office, with the exception that under section 2294 .of the ae 


hehe Revised. Statutes, on certain. stipulated. grounds, the affidavit required 7 | 
“by law could be -made before the clerk of the court for the county . | 


_ 7 sce which the applicant: was an actual resident.’ ‘This’ section was - 
amended by the act of March 11, 1902 (32 Stat., 63), wherein | hie 


ea -was provided that. thereafter all affidavits, proofs, el oaths of any 7 a 
kind whatsoever. required to be made by applicants and. entrymen | 


ander the homestead, pre- emption, timber-culture, desert-land, and — 


: timber and stone acts, may, in addition to those theretofore author- 
‘ized, be made. before any United. States commissioner, or. commis- 
‘sioner of the court exercising federal jurisdiction ; in the territory, or 
- before the judge or clerk of any court of record in the land district 


. in which the lands are situated. The act of March 4, 1904, supra, ~~ 


amending this act, again provided. for making: the aflidavits, proofs, _ 
and oaths, required to be made under these-acts, before the officers 
named in the former act, the only. changes being that such. could be 


made in the county or parish in which the land is situated, altho the ~ 


place of making the same: be outgide the proper land district, and. 


ae also validated such. proofs and. affidavits. which’ had Ceroto tre. been. 


so made and duly : subscribed. _ Reference hasbeen made to these acts 


os | amending and enlarging the scope of section 2294, supra, in order to. 


direct, attention to the fact that each has es to the oaths and. 


fT affidavits: required by the act under which entry. 18” sought to be 
ms made. Now, it. will be. observed that” section 3 of the act of March 2, . ae 
= ~~ 1889, Supra, authorizing. the: granting of leave of absence, does not. % -s 
coer, require the execution and filing of an affidavit-or oath, but. narnote: - 
oo the local. officers: to -grant such. leave whenever it. appears, for the - 


oe Teasons. therein named, that any settler who has made entry is unable - : 


| ac to secure support for himself and those dependent | upon him en the 
~ lands thus settled cn! “under such re one as: the Secretary of the a 


| Interior may “prescribe.” 


a Tn. pursuance ‘of this act the. TMepstuhent.¢ on Mach: 8, 1889 ic i. D: ’ ue - 
of eae 314), issued its circular of instructions to registers. and recelvers of 7 


aes United States land offices directing them that: 


The applicant: for such permission- will be required. to. ‘submit taining to an 


i consist of his own affidavit, eee by the. etiay ats: of disinterested wit- 
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“nesses, executed before the register. or ‘receiver or some officer in the land dis- 

~ trict using a seal and authorized | to administer oaths, setting forth in detail: 

the facts on ‘which ke relies to support. his application, and which must be. 
_ sufficient to satisfy. the register and. receiver, who are enjoined to exercise their ue 
' pest and most careful Judgment in the matter, that he is unable by reason of a | 


" . total or partial destruction or failure. of crops, sickness, or other. unavoidable 


casualty to. secure a support for himself or. those dependent upon him. upon the 
_ land settled upon. In case a leave of absence is granted the register and re-- 
_ ceiver will enter such action on their records, indicating the period for which 


- granted, and: promptly: report. the fact to this office, transmitting the’ testimony — 


A on which their action. is based. In case of refusal the apPucant will Be allowed 
_- the right’ of. appeal’ on the usual conditions. . ete 


(See. also pages 16 and. ve , General ot Office cineulary insagi” < 


January 25, 1904.) 


— . From the above it will be observed that’ in incon tomate a the - 
- authority granted by the act in question, it is required. that such an 
applicant’s request must be based.on showing in the form of his own 
' affidavit, corroborated by the affidavits of disinterested witnesses, — 
executed. before the régister or receiver. or some officer in the land. . 
district using a seal and authorized to administer oaths. Examining - 
the application in’ question it appears that claimant’s affidavit was — 
executed before a notary public in Cedar county, Towa, but that that 
-of the: corroborating witnesses was properly | executed before the — 
clerk of the circuit court of Pennington county, South ‘Dakota, an — 
officer in the Rapid. City land district.. While the notary public | 
before whom claimant executed her affidavit ‘was an officer using. os. 
geal and authorized to administer. oaths, yet he was not an officer in: 
the above land district, nor in fact of the State in which her entry | 
~-was located... oe this reason, and not because. her affidavit was‘exe- — 


cuted before -‘ ‘an officer not qualified | to. act in- homestead cases, 


. under the act of March 4, 1904,” supra, the Department. Is of the cna 


* opinion that the application was not correctly | executed. - | 
ms As to the third specification, of error it is sufficient to direct atten- 
“tion to the departmental circular issued under the authority of the 
act hereinbefore set out.. It directed that the local officers pass wpon 
such an application, but, in the event of its rejection by them, specific- 


ally grants the applicant a right-of appeal on the usual conditions. eg nies S 
- And in case of its approval, further directs. that they make proper oe 

record notation and promptly report the matter, transmitting. the: 2 
testimony on which their action was based, for the consideration’ of 


your office. .The contention therefore that the authority granted 


the local officers by this act is purely diseretionary,. and. subject: to eee 
review by your office only in the event of manifest abuse, ae not oF ia 


: and | can not be admitted. 


. In view of the holding are no Sropenly Pen ee applie. : . ae 
tion was presented, the ‘Department might dismiss from. further con- - 
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: aeration the ry raised — the second and fourth. pecignmneris | 


of error as to the sufficiency of the: application, but inasmuch: as the 


same is before the Department, the showing made’ by applicant has , a. <3 
: been examined. . Upon full consideration thereof it is.not believed - 


that the facts alleged are sufficient to bring the’ application within 
the provisions of the act, and thus warrant its allowance. Claimant 


_ does not allege either alure of crops or sickness, and conceding the 
truthfulness of the allegations, even a most. liberal interpretation = 
_ would not warrant classing such showing under the head of “other __ 
. unavoidable casualty. ” Jn this connection, see J ohn Riley (20 L. Det .% 2 


. 21), and Adele-C. Leonard (22 L. D., 716). 


For. the reasons herein stated the “judgment of. your he is | 


| : : affirmed. 


- ‘SECOND AND ADDITIONAL HOMESTEADS—ACTS OF APRIL 28, 1904. 


: ‘Frank Doren - BT AL. a 7 
. & 


ow homestead see eae and ‘yelinguished after. the ‘passage of the act of April Sa 
-28, 1904 (33 Stat. 527), ean not be made the basis for the ‘restoration of. 


_ the homestead privilege under that. act. 


7 former act. 


ee ee Where. one. entitled. to. have his homestead vistie restored to him enaee the pro- - : 
are : visions of the act of April 28, 1904 (88 Stat.,.527), and also entitled to make - 
an additional entry under the provisions of section 2 of the act of April . 
(= 28; 1904. (83 Stat., 547), exercises the latter privilege, he thereby exhausts , 7 
es his homestead rights: and is. not entitled to. claim any benefits under the , ee et 


= Secretary Hitehoook to the Uenmiie ie the General Ties 1 Office, | 


en “OR LC) _ October 25,1906. = (EO. P.) _ 


Frank Dolph has appealed to the Dopartaient from your office on 
decision of March 30, 1906, holding. for cancelation, in part, his — 

-. homestead entry allowed March 18, 1905, under the provisions of sec- 
tion 2 of the act of April 28, 1904 (33 Stat., 547), commonly known as. 
the “ Kinkaid Act,” for the NW. 3 4,5. 4 NE. 3 4, NW. 4 NE. 4, Sec. 21, 
SE. 4 SE. 3 ae Sec. 20, NE. 4, Sec. 29, T. 18 N., R. 31 W.., North Platte 
ms Tani district, N ebradka because of conflict sith the. prior applica- 

_’ tion of one John T. Terpening, filed March : 9, 1905, for the whole of : 
| said section 20: 0 - 
~The record farihee discloses thst Frank Nee "Bateman ae vont 3 
+ June 80, 1904; under the provisions of the act of June 1 1902 (32. 
Stat. , 388), for the S. 4 N. 4 of said section 20, it being at that time 


anclnded in a Sol te June 21, 1904, for irrigation pur- 
poses. Said withdrawal was vacated ca the lend restored to entry 


< February. 14, 1905. April 4, 1905, Bateman was. allowed to eae as 


oa -580—vor 35—06 m——18 


~ 
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- adaitonal-t to is nee entry, se under the provisions. ‘of 
section 2 of the act of April 28, 1904, ee the N. 4N. 4,N.4 . SE. 4,- 
SW. 4 SE. 3 4, SW. d 4, See. 20, SE. 4 ‘SE. 4 4, 7 Bee. 19, same township and 
range. °° | 
By your aes decision appéaled Gun the ee af Dolph as to the - 
SE. 4+ SE. 4 of said section 20, was held for cancelation. This ac- 
~ tion, if poriect: was incomplete, for by the cancelation of the entry as 
to iss tract, it follows that the entry must then fail as to the NW. 4, _ 
_ section 29, as said tract is hereby rendered noncontiguous to the lands 
included in that portion of the entry allowed to stand. | 
. Your office decision held, with respect to the additional entr y of 


Bateman, that it was illegal and unauthorized an must therefore be — - 


~ canceled. | | 
As ‘to the application of Reeponine i it was held ae it ead be. 


-allowed. only as to the S. 4 of said section 20, for the reason that the 2 . 
original entry of Bateman, having been pr peony, allowed as to the 


 &. £ N. 4 of said section, defeated the application. 4 as to. land em- , 
beuced therein: and likewise defeated it as to. the N: 4 4 N. 4 of said 


section because of the nencontiguous character of the entry. “The. °° 


Depar tment sees no reason for confining the selection of Terpening 


ed di to the S. 4 of said: section if it should develop that he preferted to es 


take the other land described in his application, viz.,.N. 4 N.4,. sec- 


tion 20. However, the determination of this question “will be un- 


ta = necessary to a decision of the material questions presented oy the a - 


appeal. 


Neither . Bateman. nor ee sppesieat from your Mieecion x - es 


~ put.the whole matter is brought before the Department on the single | | 
appeal of Dolph. ‘However, the facts connected with the respective 


entries of Bateman and Dolph and the ‘application of Terpening — 


are so intimately related as not to admit of separation, and a correct 
determination of the question raised by the appeal of Dolph renders | 
necessary a decision defining the separate rights of the respective 
parties. An orderly disposition of the case requires at the outset a 
settlement of the rights of Terpening under. his application -pre- 
sented prior to the: allowance of the second entries of Dolph and 
Bateman. - : 

In this connection the record discloses oe eons. made home- 
stead entry, December 13, 1903, for the S. $ NE. 4, N. 4 SE. 4, Sec. 


20, T. 16 Ni, R. 24 W,, wad J une 29, 1904, age. ciao entry 
dee the pork of ecuon 2 of the act of April 28, 1904. (83 — 


Stat. , BAT)» ‘for the N. 4 ee 1, EB. 4 i NW, 3 4, NE. £ SW. $, S.4 1 SE4, -: 
 §. 4 SW. 4 4, See. 20, N.4 | NE. 4, NE. 3 + NW. 4, ae 29, same town" > 
i ship. and range. Both of said: sctnes. were canceled. oy relinquish- = - 
ment J anuary 20, (1905... The appliontion. now under consideration | 
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 j is eae han can One be. allowed, if at all, under re provisions of 


--gection 1; of the act of April 28, 1904 (33. ‘Stat. , 527), restoring: the 


| “homestead right in certain, cases. ~The action of your office. allow- 
ing the application in part and rejecting it as to the remainder, in — 
effect held that Terpening was entitled to claim the benefit con- 


ferred by said: act. His affidavit filed in support. of his application 


_ for restoration ‘of the homestead right sets: out. that after making os 
said. original and additional entries, he cultivated’a portion of the 


. land and discovered that it was “ wholly worthless for- agricultural - 
_ purposes and unfit for a home for this affiant and his family,” and 


- that he executed: ‘his. relinquishment without consideration. . With- 


- out at this time considering the sufficiency of the showing thus made - 
with respect.to applications of this. character, it is first necessary to. 
determine whether the benefits conferred by the last-mentioned act 
‘ean be successfully asserted by those persons who have. made and 

relinquished an entry subsequently to its passage, upon the relin-_ 
quishment of which, under the conditions enumerated, the restora- 

— tion of the Hemnestend right. depends. In the opinion of the Depart- 
‘ment the language of the act admits of but one construction, and. 

limits the exercise of the right therein granted to those persons - 
only who. made the entry subsequently relinquished, prior to its 

‘passage. the term “ heretofore,” as used therein is one of limitation, 
and. as to time has reference solely to the date of the passage of the | 
act. It follows, therefore, that entries made and relinquished after 
_ Its. passage can not. be. made a basis for the restoration of the right 

under its provisions, -however it. may be as: to entries made before — 


and relinquished. after its enactment... This precludes the assertion | 
of any right in. -Terpening based upon the relinguishment, of his 


- - additional’ entry made under the provisions of the so- -called “ Kin- » 
- kaid Act,” supra. He would not therefore, in any event, be entitled — 


toa restoration of his homestead right except as to 160 acres, and 7 


i this is dependent upon the relinquishment of his original entry 

_ made prior to the passage of the act. The determination of this 

_ question rests entirely upon the proper construction of the two acts — ae 
under consideration and presents more difficulty. | 


~The act providing for the restoration of the homestead right was 


7 intended to relieve those persons who had. theretofore exercised and. | 


Sy thereby exhausted the homestead privilege from the hardship result- eee 


ing from an honest mistake as to the character of the lands or who 
were unable, because of unfortunate complications. of ‘personal or 
business affairs, to DE oceed. under the right initiated and any: it-to 
po fection.. 

2 ae ei ankaid Act” a os its spice the slaeienent of the area 
i which might be entered under the homestead law, within the speci- 


-—_ 
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fied territory, because of the recognized inferior quality of the land. 
_ The act of April 28, 1904 (33 Stat., 527), has, as hereinbefore stated, 
no reference to the “Kinkaid Act, and to those persons: entitled 


thereunder it operated to restore the homestead right without quali-_ se 
a fication, as tho the former entry had. not been made. Under such a 
right an entryman is permitted to exercise the homestead privilege — 


unimpaired or diminished. The act never intended to confer any — 
lesser or different-right. The possessor of an unrestricted home- 
stead privilege is Pree, to exercise it by entering not to exceed 160 
acres under the general homestead law or 640 acres under the “ Kin- 
kaid Act.” Even conceding the sufficiency of the showing made by _ 
-Terpening in support of his application for the restoration of his home- 


stead right based upon the relinquishment of his original entry. (it . 


having already been decided that. he gained nothing in this respect - 
by the relinquishment. of his additional entry) , would: he then be in 


position to assert a right of entry in either of these two ways? Itis 

clear that he would not. He would have no right which he could | 

assert under the general homestead law, ae of his entry under 
the “ Kinkaid Act ” of 480 acres, the relinquishment of which availed . 


him nothing. ‘The only right he might have would be under the — 


first proviso of section 3 oF the latter: act and could amount to no 


more. than the right to enter 160 acres within the territory pre-. 


- a - geribed. “In the opinion of the Department the act restoring the = = 


~ homestead right is not to be thus construed. Terpening, by making 


original entry the basis for an additional entry under section 2 of 


| “Kinkaid Act” will not now be heard to say’ that he relin- ~ | 
| pes his original entry for any of the reasons specified i in the said 


~. act.of April 28, 1904 (33 Stat., 527). By making his original entry. - 
the basis for an- additional entry he merged his rights under the gen-— 


. eral homestead law with the rights acquired under the “ Kinkaid | 


Act.” By reason of his election: he is estopped from. asserting any 
rights under the general homestead law, and as this is the only law. 


to which the said act of April 28, 1904 (33 Stat., 597), has reference, ms 


he is not now in position to a any benefit thereunder. It is clear. 
therefore that. Terpening is not entitled to the restoration of his 


homestead right, and his epee to enter. said section 20 must be. ey es 


: rejected. in toto. 
This construction will not operate: to. im any” manner jeune 


_ the rights of persons: who made entry under the general homestead _ 
law prior to the passage of the act of April 28, 1904 (33 Stat., 527), - 


and relinquished the same under the™ conditions therein sae out, — 
without making said entries the basis” e any rights a by. the | 


oe Kinkaid Act,” a2! 
| - This disposition of the claim of Terpening. based upon his a Pn 
ePphigason, makes it MUUECESALY. to. “consider the other. -questions. ee 
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7 eer by the appeal of Dolph, inact. as. s is. now eng imma- | 
-terial whether his application to enter additional lands under the | 


“Kinkaid Act” be considered under the provisions of section, Qor 


| section 8 thereof. © The conflict having been. removed, it can prop- 
~~ erly be allowed under the provisions of either section without preju- — 


dice to. Dolph, and, in the absence of any objection, other than the 


one upon which your decision i is based, ce be allowed for all the 


tracts therein described. 


*, ~The action taken by” your office with Tale: to ‘the eee of . . 
‘Bateman’ is correct, regardless of the rejection of the application of — 


i Terpening. His original entry having been made after the passage 


. of the “ ‘Kinkaid Act” can not be made. the basis for peed | 


2%, entry under section 2. thereof (Robert Knoetzl, 34 L. D., 134). ~. 3 
‘might, however, upon the completion or relinquishment of his orig- tte ee 


inal entry, be. entitled to the benefits conterred by.. the first provi ‘ 
~ of section 3 of said act. — | 3 Ps 7 
— The decision appealed from 1s. sceolinsie aimed as to the 
- action taken upon the application of Bateman and reversed as. to 


a the action. taker with reed to the eppncaone oe Dolph and. 


* 


- Texpening 


"ABANDONED MILITARY RESERV ATION—FOREST RESERVE. . 
‘Orinton. 


‘The neat ve aapaentien ‘of the government has no power to include ‘within a 
and’ as a part of a forest reserve lands within an’ abandoned military 


reservation turned over to the Secretary of the Interior, pursuant to law, 


for disposal’ under the acts of Congress providing for the Alaposition ot 
-Jands:in abandoned military reservations. 


er The. Secretary. of the Interior has no power,. without express levislative au- ie | 
- thority, to prescribe rules. and regulations for: the protection of fish in ae 


streams fowing. thru and within. the limits of a for est. reserve. 


| Assistant Attorney- Conrad. babel to the Secretary of the ie mae S 
Re a 7 terior, October 26,1906. (E. F, B.) 7 


By relenane of : a ‘letter from the. Secretary of. Agriculture datca : 


oS uly 27,1906, my opinion. is requested as to whether or not the action . - : 


a suggested on. page 80 of a pamphlet transmitted. with said letter Sas 
entitled “The Golden Trout of the Southern, High Sierras,” can | 

eS under existing law be carried into effect. | 
The action suggested on page 30 of said nape is as follows: 


In order that» adequate. protection” be secured, ‘it is recommended - that. the io 


: 4 limits of the Mount. Whitney. Military Reservation be extended so as. to. inelude © 


: _ the: ‘whole of Volcano. Creek. This can be done by extending the eastern bound- 
as Bry, from the present southern spoundary a the meridian of | 18" 10° to its 
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iatereeebion with the parallel of 36° 20’, thence west on that parallel to Kern 
River, which should be made the western boundary. The northern boundary - 
should be extended westward. to the main fork of Kern River. This. would in- | 


“elude all of Volcano Creek, the headwaters of Cottonwood Creek, and South 


Fork of the Kern, as well as all of Rock Creek and Whitney Greek. When the’: 
boundaries have been thus extended, fishing within the limits of the reservation 
should -be absolutely prohibited, for three’ years, after which it. might be per- 
| mitted under certain restr ictions. These restrictions ‘should pr ‘ovide a minimum 
size, limit the’ number that pany be caught, aud prohibit all fishing during the 
spawning season. ee : ee sg ied 
There are two propositions anced in this j inquiry : First, Ghee 
| the executive department has. authority to include within, and as 
part of a forest reservation, lands in an abandoned military reserva- 
tion. that has been turned over to. the Secretary of the Interior, pur-. 
--suant to law, for disposal under the acts providing for disposal of | 
lands in abandoned: military reservations; . second, whether.a.reser- _ 
. vation of such lands can ‘thereafter be made for the. propagation and» 


"ee protection of fish i in the streams flowing thru and. within the limits 


- of such reservation by prohibiting fishing in such streams for a cer- - 
tain period with a view to permuviing it thereafter under certain : 


restrictions. 


The power and sathon ey of the executive asaavencnts of ne oy. - a 


ernment to use, control or dispose of the public domain is. derived = 
solely from acts of Congress, which, under authority of article IV, . — 


section 3, of the constitution of the United States, has the absolute. 


and unlimited power to. dispose of and make all ‘nesa hil rules. and | 


regulations respecting the. territory or other. property belonging to 
the United States. (United States v. Gratiot, 14 ces 5265 Gibson v. 
Chouteau, 13. Wall, 92.) 3 
A land department, of which ie ‘Searttary of ins eee is the 
- supervisory: head, has been created by statute, as a special tribunal, 
to which has bean confided the execution of the laws regulating the 
surveying and selling, and the general care and control of these | 
lands. (Knight v . Land Association, 149 U. S., 161; Riverside Oil 
Company »v. Hitcheotk, 190. U.'S., 316:) © “ Congress has also enacted 
a system of laws by which rights. to these ined may be acquired 
and the title of the government conveyed to the citizen.” (United _ 
| ‘States. v. Schurz, » 102 U. S., 878, 396.) The executive department 
- can not exercise any power of eoncel or disposition of the public — 
lands except as Congress has directed, either by express enactment: 
or by necessary implication, including the. use and reservation: of 
lands: It has no arbitrary power to reserve lands or withhold them. _ 
from the operation of the general: land laws, and altho it. may; in 
virtue of the supervisory power and control vested i in. it, set apart 
portions of the public domain for public. purposes as the exigencies 
of the public service may require, or to accomplish some end in the |. 


wv 3 
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-peripiniance of. a uty aaieined upon that iepacunane in the exe- 


; 7 cution of laws affecting the disposal, control and care of the public a 


ee lands, it. can not, in the exercise of such general power of super- 
~ vision, infringe any limiting provision of a particular act in which © 


- the duty to be- performed has been specifically provided for. (In- 
structions, 33... Ds ‘104; see also opinion. oes cera Knox, . | 


OB Op., 589.) yee rer ee ig 2 
By the act of July-5, 1884 (23 Stat., 108), Congress has provided | | 
-. a special system for fhe disposal . of ere in abandoned military : 
-*- reservations. Such. lands are: placed under the control of the Sec- _ 


BRS retary of the Interior for disposal.in the manner pr ovided by the - 


—- statute. to the exclusion of every other mode or manner, or -under. oo 
any. other law. While the statute does not: place such lands beyond -_ 
the power of Congress to make such other disposition of. them ast 


: it. may deem proper, the authority of the executive department. 1s'. 25° 


2 he absolutely limited and: controlled by the provisions . of the act. | “ 
- (State of Utah, 30 L. D., 301.) | 2 ee 
O00" Ahe, reservation of. lads for military purposes jis .an -appropria- _ 


: ; tion. of the. land for use by the United: States, and such reservation ona oe 


takes them out of the category of public lands, as that term is 


a sf defined by the court in Newhall v. Sanger (92 U. S., 761, 763). 
> When they are No longer needed for that purpose. card’ have been. 


a - turned over to the Secretary of the Interior, they are not restored - 


- os to entry under the general land laws, which authorize the acquisi-_ | 
| tion of inceptive rights to them as public lands, but the statute — 


“expressly provides. that they shall be appraised and. disposed of 


| at public sale to the highest bidder at not. less than the, aa, . oo | 


| value. 


When oe i made special provision foe the disposal of any , 


~~ class or character of lands, as in the case of abandoned military reser- 


| ts : vations, it is an implied prohibition against their disposal in any ©. 
other manner. (R. M. Snyder, 27 Li. D., 82; Instructions, 38. L. D.,._ 


180; Opinion, Ib., 319.) Nor can it: be ‘accomplished indirectly by ; 


= changing the character of the reservation. ae 
From these well established principles it. must be et a _— 
- the executive department has no author ity to vacate a military reser- 


-* vation or to convert it into a forest reserve, without special statutory 


authority, for the reason that it would indirectly violate the-law by : 


co taking those lands out of the operation of the statute that makes spe- 


* oe provision. for their disposal. 


If.a military reservation is merged in a forest reserve it must be 


eae deeccarily lose its identity and character and if the lands should 


thereafter be restored to the public domain, they would be subject to. 
entry under the general land laws, sinless provision was made, for 
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. their jpoal otherwise by Congress. Bath action. would therefore 


| indirectly subvert the provision of the statute. — 
The purpose for which the reservation of the lands smbeaceas in mene 


military reservation is desired can be practically accomplished by 7 


| ~ temporarily withholding the lands from disposal until appropriate — 


legislation can be had, by reserving them for ‘such uses, and placing ~ 
them under the control of the proper officials. But I am of the | 


opinion that there is no authority in the executive department. of the ne 


= government to change the character of an abandoned. military reser- aca 
vation, or to ‘convert it to uses not contemplated by Congress. 


_ The accord question is answered by the opinion of Attorney- Gen- 
eral Knox, reported in 23 Opinions, page 589, in which it is distinctly ew. 


held that the Secretary of the Interior can doe without express legis- 


; jative authority, prescribe rules and regulations by which the national 


2, forest reserves may be made refuges foe game, or by which the hunt- 

‘ing; killing, or capture of game thereon, may be forbidden, and that 
__ neither the act of June 4, 1897 (30 Stat., 11, 34), nor the act of 
March 3, 1899 (30 Stat., 1095), nor any ohher provision of law, con- 
_ fers upon the Secretary of the Interior this power.: The Attorney- 
General states that’ unless hunting or fishing on. forest reserves is 
made unlawful by either Federal or State law, the Secretary can not. | 
prohibit it. Such want of authority applies equally to all executive aires © 


officers. 
Tam therefore of the opinion that the action contemplated & can not 
lawfully be carried into effect. : 
Approved : | 
zi A. Hrroncocx, Secretary. 


Hanson v, GRAMMANCHE. 


| “Motion for review of Acnamncneal decision. of Magele 28,, 1906, Bt 
OL D., 524, denied raed epee Hitchcock, October 2%, 1906... 


APPLICATION TO ENTER-SECOND APPLICATION—WAIVER OF RIGHT. 


B. PRANK ALLEN. 


. ‘Where an application can not be allowed in the forth presented, ‘for the reason + 2S 


that it covers in part lands embraced within an existing entry, and. the 


applicant: subsequently files a new application embracing a part only of the = 
vacant lands covered. by the first application, he. thereby waives all rights _ 


- under the original application as to the remainder, — 


, , 


| ‘DECISIONS RELATING ‘TO THE PUBLIC. LANDS. =. 281. | 


a sBeonbiory Hitchcock t 5: the Aidan of the General Land Office, a 
6S. V. Be wg Gis, October 29, 1906. fs i. 0. Py. 


| B. ‘Frank Allen a appealad: to the Deparanene from your. office =. 
axel decision of January 25, 1906, denying his application to enter, under, 

_._ the provisions of section. 1 of the act of April 28, 1904 (33 Stat., 547), 

- the SW. 4, Sec. 17, SE. 4 ty » Sec. 18, T. aNn.,, RB. 40 W. Lincoln land dis- an. 
ae oe Nebraska. - = 


The record. een that Alien first neds application we the Me- 


; | Cook land office to enter, in addition to the tracts above described, the 


"2 NE. 4, Sec. 19, NW. 4, Sec. 20, same township. and range, oec 


~ application was rejected. in toto by the local officers, for the reason 
_that.the SW. 4 of Sec. 17 was then covered by the homestead. entry 


‘of another. On appeal, your office held that the application of Allen — pa 


- should have been rejected only aS. s to the tract cover red. ‘by the existing 
entry 
_ .. Pending. Allen’ s appeal a the dean Oe sis local officer Sy one 


, William. J. Hardman was permitted. to make entry of the SE. 4 1 of a 


— | . said See. 18, together with other lands. This action was seacis aia 
“ . and your office directed that Hardman be called upon to show cause _ 


2, why his entry as to the tract in conflict should not be canceled: Be-- 
fore action was taken. by peta) Allen filed a. new application a) 


= describing therein only the NE. 4 of Sec. 19 and the NW. + of Sec... 
_ 20, which was properly alléyed Your office then held that Allen | 


at had thereby waived all his rights under his-first application and his © 
. appeal taken from the rejection thereof by the local omer and di- 


rected that the entry of Hardman be held intact. 

-- Counsel for Allen contends that stich effect. should not be given ‘to 
the second application of Allen, for the reason that it doseribed 

a part of the lands first applied for, and that if favorable action 

. should be taken on Allen’s appeal from the action of the local officers 


* rejecting. his first. application, he should be allowed to extend his 


~ second entry to include the other tracts. In support of this conten- 


tion reliance is placed upon decisions of the Department which hold : 
that the filing of a valid application to enter protects the rights of 


the applicant as against other claimants, as tho the entry. vel been - 
allowed. Without controverting the correctness of this rule, .it is.” 


| clear the:same has no application, in the determination. of this case. 

-- The first application of Allen included a tract not then subject to. 
ae entry. As to such. tract it could not be allowed. Neither could the 
local. officers arbitrarily reject: it in part and allow it as to the - 
- yemainder without the applicant’s consent. He could not. be com- 


= pelled to. take only a portion of the land applied for and thereby 


o exhaust. his right, His ae as ene, anoluging therein S oe 
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certain jane noe ‘subject to entry, could not be. ceeds as equiva- - 
lent to actual entry until corrected by the applicant and the tract not — 


A _. subject to entry eliminated: therefrom. Before this was done Allen 
_ presented a new application, which was properly allowed. In the 


. opinion of the Department he thereby waived. his rights under his. 
‘former application. as effectually as tho he had withdrawn the same, — 


as he had a right to do, and under a second op seor entered the: ay | 


full area allowed by statute. lo, & 
It is not shown by the record that the fence entry. ‘covering 7 


~ the SE. 4 4, Sec. 17; at the. time of the filing of Allen’s first: application, we - - 
has been canceled, tho counsel in argument asserts that such action . 
has: been - taken as the: result of Allen’s contest. If this be tr Wey es 


Allen might, in the absence of any intervening adverse claims thereto, ~- 
be allowed to extend his rene entey. to include ioe t act: (Elonry | 


~ Hookstra, 34 L. D., 690). 


~The Geneon appealed 1 from j 1s acoordingly hereby afirmed 


SETTLEMENT UPON UNSURVEXED LAND—NOTICE BY IMPROVEMENTS. | 
Watuine v. Van Per. 


The imoravanent of a settler on unsurveyed public land aré notice of -his claim 
to the full extent of the techni¢al.quarter-section upon which they are found, 


_ upon. survey, to be located, and he is not required: to give additional notice ae 


of the extent of his claim, by improvements: or otherwise, upon each forty ° 
_ acres of ee tract claiméd. | : , a. oe ae * 


Semel Hasieoul to the Commissioner of the General Land Office, | 


(S. V. P.) October 29, 1906. *s B4 {Gs C, Be ~ 


This case tavelves the SW. 4 section 4, T. 62 N., R. 19 W. Duluth; 
Minnesota, for .which William: J. Van Pelt le Homeceend entry 
October 18, 1904, being the day the plat of survey of said township. 
was filed: in the. ioc office. Later, on the same day, Idell Walling © 
- applied to enter said tract, alleging settlement thereon May 15, 1903, . 
and continuous residence thereafter: ‘She asked for a hearing, which 


_. Was duly. had. The register and receiver, March 20, 1905, found that ban 2 


> Mrs. Walling was the prior settler on the land, had made valuable a 


: - improvements thereon, and that her residence. had been continuous 
_ since date of settlement.. ey held, however, that her improvements . 
extended only to the SE. + of SW. + of said section 4, and that. she — 


did not, until after survey, indicate hat portion of the land around - . 


ae her dwelling she intended to claim as her 160- acre homestead. They fur- 7 


ther held that—*A settler on unsurveyed land is required to givesome : 7 
_- sort’ of public notice as to what land he desires,” ‘and. that, “he must ea 
a first pick. out what he ve designate. it; and ou others a chance ;” | 
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| ‘ tbat the rule that a ectilement: onthe Gone donun will carry with © 


it the technical quarter section on. pierce settlement 18 made Appice ; 


only to surveyed land. | | | 
- - The register and receiver further found, ‘lie. aang ine question 
~ admitted of some doubt, that ‘Mrs. ‘Walling, when she first settled, in- 


oa tended to take a claim in section 9—probably the NE. 3 | NE. 4 of that 


section, which corners with the land in controversy. 


_ From the decision of the register and receiver both parties er. Ss 
~ and -your office, October 11, 1905, reversed their action, held for can- s 


~ celation V an. Pelt’s. ontry, and, awarded ‘the: entire tract, to Mrs. 
- ‘Walling. 3 ou 
© The entryman’ 's ee aca filed J anuary 20,. 1906, ae the’ | 


| case here. ~The testimony has been carefully reviewed. The same pa . 


: . substantially stated in the decision. appealed from. oe 
.. The undisputed: testimony. is to.the effect that Mrs. Walling. aatiled _ 


eee a what, after survey, proved to. be the SE. 4 of SW. 4 of said section ; oe 2 
that her residence thereafter was Cont aaoe: and that her impfove- 


if ‘ments, consisting of a dwelling-house, poulany: house, two barns, milk-_ 7 aan 


*S os house, hog-house, and ‘several acres: cleared, four acres ® being: culti- Me ata *, 
-.. .- vated, are of the valué. of about $1,000. | | 


“Wan Pelt, July 30, 1908, settled on what, after s survey, proved to be 
_. the NW. £ ie section 4, but fifty or a hundred yards north of the line © 


a between the NW. $ and SW. 4 of said section. He’ stated ‘that he 7 
posted notices, sine the land - in question. (SW. §). Finding, me 


_ after survey, his house was on the wrong tract, he built another house 
on the land he claimed. (SW. 4) and sorpleted, and moved. intoit- 


ae October 29, 1903: “He stated that his improvements were of the value : 
i of about. gL, 200 and his residence was continuous. 


It is probably true that Van Pelt thought. when he mads setiisinent 


_ that Mrs. Walling had settled upon and claimed the NE. 4 of section. | | 


9.. After the survey, and about September 16, 1903, ‘Mrs. “Walling ; 


ee caused. notices to be posted, claiming the land 3 in. question. Van Pelt ee 
Tee, removed these notices. 7 : 
_ There is testimony to the effect that netics. were put. up saonad by ge 

~ Mrs. Walling and by witnesses NA Eden and James E. Means, 


stating: “I hereby claini the NE. } of section 9, as my homestead, . 


according to squatter’s rights.’ 2 “But Mrs. Walling testified that she’ a 4 
never authorized such notices and both Eden and Means testified 7 
oan that they had never seen them and were never authorized to post, any - 
~~ such notices. Iti 1S in ‘evidence that when. Mrs. ‘Walling, at her house | 


and before survey, was asked what land she claimed, she pointed : 


north-and west,. stating that her claim. was located there. The tract sang 
pointed out is the jJand in question. | 


_. The evidence as a whole Is: hardly sufficient to show. that Mrs. Wall | 
Ing: claimed any land other than the mee in question, She: was, 


5 dea 3 Be 
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| ee oree in scehs as a6 what would be, after. survey, the a ecaintien _ 
of the. tract she had settled upon. Her improvements were not far 
removed from the SE. 4 of section 4, nor from NE. + section 9. It is, 


on the other hand, , perfectly clear that until after the survey wasmade _ : 


~~ Van Pelt was not a settler on the land, and when he did settle there 
he knew or might have easily ascertained that Mrs. Walling’ s im- 

_ provements were on that tract. i 7 | 
Reverting to the legal eae, ee as on owe, your . 


office differs from the local office, it may be said in general ‘that the. | ts : | 
rule i is well settled. that after survey and before entry, notice and. im= : - 


provements go only to the extent of the technical quarter section on — 
Awhich . such settlement and improvements. were made. In. other. 
words, one who settles on land intending to. enter a quarter section 


_. situated in two or more sections or two or more technical quarter sec- ~ 
os tions, AS defined by the public surveys, “must, to protect. his claim,. give 


‘notice by improvements or. otherwise of the full extent of his claim; 
otherwise, he may suffer loss of a part of his claim, if the same be 
settled upon by a subsequent settler, who had no notice of. such prior 
“claim. . (Staples v. Richardson, 16 L. D., 248.) : 


The same rule applies to settlements ‘made before survey, ‘Dake sg 


v. Birdwell (20 L.. D., 388); and the rule appears to. be Agee 
in its application. Breen v. Howlett. e¢ al. (17 L: D., 522). | 
require a settler, before. survey, to give notice. of the extent of i 
improvements or otherwise on each forty acres of the 160-acre tract 
desired would -be impracticable. It would impose conditions alike . 
_ burdensome and difficult of fulfilment, and in its practical operations 
might, under certain conditions, compel him to post notices or make 
improvements on different parts of a circle, the circumference of 
which would be.a mile from the particular place: on which he had. — 
built. his house, else be at much expense in ascertaining his exact; 
-Jocation. He would know that he could not get all the. land thus 
claimed, but to make sure of getting the quarter section settled on, 


%, he might take this precaution. Other and later settlers seeing the 


notices of the claim would be ‘dissuaded, by fear of a contest, from — . 
| settling. on the lands apparently claimed by another 5. and thus the — 
settler,’ while ‘able to take but 160 acres of land, would actually, 


oe ge peoncs of such a rule, prevent others from settling on any part — 


of the four sections covered by his. notices, “until after the: survey 
defined his claim: he See 
Even tho Mrs. Walling Peenie Acie patel ane NE. 4 of Jagaan : 


9 as the land she desired, her settlement and residence were actually ? 
on the land in question,» ana her right to enter the land ‘she settled - oe a 


on .was not defeated by her alleged designation. of another tract. 


- “Akers v. Ruud (16 L. D. , 56). 


The action epee es froma | is affirmed. 
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- SETTLEMENT CLAIM UPON LAND EMBRACED IN EXISTING ENTRY _ 
| SUBSEQUENTLY CANCELED UPON RELINQUISHMENT. ie 


| Keyem wv. . Macevnis. 


oe _ a ‘Saint: gece’ upon aeiteniedl made in coe faith and: followed. by the as, 
. establishment and maintenance of residence upon. a tract of land embraced . 
- within an. existing | entry attaches immediately upon | the cancelation. of os 


a the. entry upon relinquishment, and is not. defeated by the filing of a 
* soldiers’. additional application covering the same land, even tho the settler . 
% “may not assert. his claim until after the - expiration: of three months from 

ee the’ date. of the cancelation of the entry. | 


| Seoretary H H itchoook to the ee of the General Land a Of at 


ae (S.V.P) October 29,1908. 2 (Hi. 9. ‘B.) 


a This ea involves the right to lots L ‘and 2, section 30, T. 56 
7 N,, R. 23 W., Duluth, Minnesota. | - 4 | 
| The: ragterial facts are as follows: | | ee 
_ 'The'land in question was entered by. J ohn P. Daly H une 24, 1901, 
; under the homestead law. : 
July 9th Minnie Kenfield: applied to eee nomiestend entry of the 


_ land, which was rej jected for conflict with Daly’s entry, but on August - 


96th thereafter she filed a second eppueueny alleging settlement _ 


oF os May | 15, 1901, and asked for a hearing. 


, Ay hearing was granted and the case was ‘called Novanbe: 21; 1901, | 
at Ila. m, both. parties being present, when contestant Kenfield | 
: asked for a. eae until 2 p. m., for the purpose of raising money to 


23 - pay the fee for taking the testimony. The contestant failing to — 


appear at that time, the case was dismissed. for want of aaa ee 
~ and no appeal was taken from that decision. te 
_. The day following Daly relinquished his entry, and upon the can- 
~-celation thereof Charles H. Maginnis applied to make entry of the. | 


 Jand as assignee of a soldiers’ additional: homestead right. 


_. March 19, 1902, Minnie’ Kenfield filed with the register and 1 re- 
- . ceiver a corroborated affidavit, alleging that she established residence _ 
. on the land prior-to the filing of the application by Maginnis and has 


ever since resided upon the same, making valuable improvements __ 
~ thereon; that she is a married woman, but Ge more than a year she 


: has bean, ‘compélled by her own exertions to support. her family, her 28 


~~ husband being a victim of consumption and.in such enfeebled con- 

-. dition as to require nursing and attention; that she made her settle- _ 

- ment with the intention of claiming the land under the homestead 

7 law as the head ofa family ; and that for more than a month from ~ 
5% November 23, 1901, she was held in quarantine in: Grand Rapids, _ 

- Minnesota, by the: health authorities, and by such restraint was pre-. 


| a vented from neers her ie to the Jand. | She asked for. a hear- 
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- ing ‘to determine the e right ie the land as between herself and Ma - 
ginnis, 


You directed the: local mies to orien a nee to determine the ts 
following questions: First, whether Minnie Kenfield was a bona fide 
-. settler and resident on “the land at the time of the cancelation of | 


Daly’s entry and of the filing of the application of Maginnis and of 


the character and extent of her improvements. on the land; second, 


whether she is qualified to make homestead entry ; third, whether a 7 


has been guilty of laches-in applying to enter the land; and’ fourth, 
whether the application of Maginnis to enter the Jand was made m igi 


| good faith. 7 
Upon the testimony taken’ at the hee tie local eee feund: 
First, that Minnie Kenfield was a bona fide resident upon the land 


at the time of the cancelation of Daly’s entry and the filing of — ? | 
. Maginnis’s application, November 22, 1901, there being no evidence © 
to disturb the. showing that for’ ea ten weeks prior to N ovember. 


15, 1901, she had been actually living on the land with her family, 
having a house which she had furnished, and one cow; second, that: 


- she was qualified to make homestead entry as the fenel of a family, 


_ . the proof clearly showing that for a year past down to the time of 
_- the hearing she was the sole support of the Kenfield family, her 
~ husband being badly affected and unable to do any work, except at 
_ times when he delivered washing for her; third, that she did not. 


commence proceedings against Maginnis within three. months from | 


the cancelation of Daly’s entry, and was therefore guilty. of laches. 


in not applying for the land earlier ; and fourth, that the application we 


.- of Maginnis must be presumed to have been made i in ee faith, _ 


there being no evidence to the contrary. | 
~ Your. office upon the appeal of Mrs. Kenfield affirmed the fade 


of the local officers, upon every question, and by decision of March 


— 25,-1904, you dismissed her contest upon the ground that she had ; 


_ failed to assert her claim within three months from the date of ou . 


cancelation of Daly’s entry. — 
Mrs. Kenfield appealed. from your ieee: Glick you, by com 


“7 of August 9, 1904, refused to transmit for the reason that it was not: . 


filed in ‘anaes No further action appears to have been taken by her | - : ; 
until June 13,.1906, when she filed in the local office an affidavit, in | 
the nature ot a petition for the exercise of the supervisory power ~~ 


of the Secretary, praying that the appeal from the decision of March -~ 


: 25, 1904, may be considered altho not filed within the time press | 


_ by the rules of practice. — 7 
— She alleged that she lives on the land sat hee husband, Timothy se 


Kentfield, who is bedridden, being unable to walk or in any way to © 
contribute to his own or affiant’s support; that she supports herself 
and husband by her own manual labor, which consists principally 
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“ofa raising acaalee on the land applied for, sihigh is sails ata hee 


~ - town nine miles from. her claim; that she has improved and culti- — 
na vated the land with her. owl hands, grubbed. stumps unaided, dug up 
the soil, planted crops, and now has a poor but comfortable es on 


the land; that ber possession of the claim has been open and notori-.. 
ous ‘to everybody since May, 1901, and her clearings and improve- 
' ments, which are to a great extent the work of her own hands, are- 
‘worth: about $700... She alleges that: she is uneducated and has © 
always been informed and believed that her faithful performance — 
of the law by living upon, cultivating and improving the land would 
: fully protect her adi that the land would sometime be awarded to 
her; that she has failed to. get an entry thru some technical objection 
or deta which she does not understand, and. she has never received 
notice of the. rejection of either of her aeolian. and if notice — 
was ever given to. any one for her, she never received it, and has ~ 


continued to live on, improve and -cultivate the land; that. she is ste 


- informed. that her attorney failed. to. file her’ appeal ae the Com- 


~ missioner’ S. decision of March 25, 1904, in time, altho he informed .- a 


- . her that he had filed it. in cau time, and thru poverty she was. : 
> unable to further: “pursue her rights at the time, having’ no money and | - 
. her time having been taken up with hard labor to ee her to 9 


a ee her hushand. 


Replying: to this petition, Maginnis insists that the case ayeuld not 


a he reopened, for the reason. that the petitioner has had every oppor-_ 
‘tunity. to. present her claim to the Department and has repeatedly 


defaulted, no ‘action haying been taken upon the refusal to transmit 
her apoE until nearly two years after the case was finally closed by 


nl ae your office; that her assertion that: she had no notice of the decision: : 
of your office of March 25, 1904, is contradicted by. her own statement — 
in her affidavit, “ through poverty she was unable to further pursue 


her right at. that. time,” and. 1s refuted. Py. the records of the General - : 
Land Office, | 
Upon the petition. and the answer eenseeto the Depatundat by its 
letter of July 18, 1906, directed that the papers be forwarded to the 
. Department. for examination, which has been. done by your letter of 
July 25, 1906.. : 
Itis a well. established aie that: altho error may oe been . com- 
~ mitted in refusing to transmit an appeal from a decision of your | 


7 _ Office, the supervisory power of the Secretary of the Interior will not ~~ 


be exercised upon a petition for certiorari unless it is clearly: shown . 
that a substantial right has been denied, and that the petitioner is | 
entitled to relief by the exercise of such authority: So on the other. ~ 


are hand it is equally well established that altho the right of appeal was — 


_ not. wrongfully denied, the Secretary cf the Interior may neverthe- 7 


| less. by: virtue: of his SUPEEVICOEY oe In the disposal of the ‘public exe oP 
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domain, pane approonil rolet: in 1 every case if upon full sonadena: 


~ tion of all the facts and circumstances it. 1s shown that a substantial — 


right has been denied to any claimant for public lands and that he is 
entitled to the relief. sought. Oscar T. Roberts, 8 L. D.,.423; White- 


. ford v. Johnson, 14 L. D., 67; Robert O. Collier, 19 L. D., 82; 


| Blackwell Townsite -v. Miner, 20 L. ‘D., 544: eg v. Tundell, 38 
L. D., 160. | 


7 An examination into the merits of the case 1s therefore ease, a 
in order to determine the relative rights and equities of these litigants _ 


' and whether the petitioner was primarily entitled to the land, and, fo.” 


so, whether she has by her laches or other conduct deprived herelt of 


- that right because of the infringement. upon rights that have in- 


torvened and the injustice that would flow from a recognition of any 


* yight in her at this time. In other words, whether the facts are such . ~*~ 
that the equitable doctrine of estoppel should be applied and forbid 


the assertion of a right as against the claims of others who have acted 


3 upon a failure to protect such right properly and in due sedson. 


Supervisory, authority is conferred by the statute upon the ad: | 


tary of the Interior to control all proceedings, whether by appeal in 


the manner prescribed by the rules and regulations adopted by hin | 


or otherwise, “ having for their ultimate object to secure the aliena-— 
‘tion of any portion of the public lands, or the adjustment of private 
claims to lands, with a just regard to the rights of the public'and of © 


private parties. . . .‘The rules prescribed are designed to facilitate — 


_. the Department in “he dispatch of business, net to defeat the super- 


vision of the Secretary.” einen v. ‘Land Deen 142 ae S., 


. 161, 178, 181. 


It makes no differ ence hates the appeal i is in ae: form according to the 
established rules of the Department, or whether the Secretary on his own : 
motion, knowing that injustice is about to be done by some action of the Com- - 
missioner, takes up the case and disposes of it in accordance with law and 
justice. The Secretary is the ‘guardian of the people of the United States ; 
over the public lands. The obligations of his oath of office oblige him to see _ 
that the law is carried out, and that none of the public domain is wasted. 
or is disposed of to a party not entitled to it. He represents the’ government, | 
which is.a party in interest in every” case meee the oa and disposal. 
of the public lands. : 


‘The testimony clearly. sustains the finding of the register saat 


~~ receiver, which was affirmed by your decision, that at the time-of the © . 


--eancelation of Daly’s entry Mrs. Kenfield was actually residing upon | 


the land with an invalid husband who. was entirely dependent upon — 
her for support.. She was therefore a bona pee. settler nee the 7 
‘qualifications of a homesteader. | 


- Under the rule: ‘announced in Dowman v. Moss (19. in D., 526), on 


which has been affirmed ‘by the Supreme Court (176 U.S., 418), her 
38 sottlement, existing at. the time of the pena nent of Daly: _ - 
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entry, attached at. once upon ees fine of that rélinquishment, and 
Was not: defeated by the application of Maginnis to make entry as __ 
assignee under the soldiers’ additional homestead | ‘right. ‘Nor did: 


ao the temporary absence from the claim at the instant of the filing =. 
of the relinquishment. affect or defeat: her right, it being clearly 


: shown that she had established a bona fide residence upon the claim 


; for about three months prior to the cancelation of the entry, which — 7 F 
was subsisting at the date of cancelation and. has ever since been. . 
a maintained by-actual residence, cultivation and. improvement. . 


~.- The petitioner’s right. depends upon whether the claim to the land : 
- initiated. by her settlement existing at the date of the’ cancelation . 


- of Daly’s entry has been forfeited by her failure to take the proper 


‘steps to protect. her claim against other appropriation within three 
months from that date, and whether it has been defeated or impaired . 
— by. her failure to have. her case presented to the Department in due | 


~~ time. and ‘in conformity with the rules of practice, and whether the 


“respondent. has, by reason: of his application and the defaults of pe | 


a titioner, a superior legal or equitable right to. the land. » 


At thé hearing, Mrs. Kenfield tented: that she first. settled on the a 


: land May 10, 1901, remaining two or: three days. ‘At that. time the | 
land was covered by the homestead entry of John Ross, which: was = 


a canceled June 24, 1901, ‘the day Daly made entry. She was again 
on the land in, July, but it does not appear that Mrs. Kenfield had 
made actual residence on the land prior to the date of the cancelation ~ 


of the Ross entry, or. was actually present’ on the land at that time. — | 


| As: she could acquire no right by settlement on land covered by the — 


. entry of another she had no such right as could be successfully 


asserted. against Daly, the subsequent entryman, by virtue of her set- 


. tlement. But such settlement followed up as-it was by an actual 


residence established the latter part of August or the first of Sep- 
tember following, when she returned to the claim, taking with her 
_ bedsteads, : bedding, stove, sewing machine, chats. table and all 


_. . her household goods,” and built a house 3 im which she then moved and 
has since occupied as her home, may be considered as demonstrating — 
~. her utmost good faith and the purpose of her seti tlement and to estab- 
dish the fact of her actual residence upon. the claim at the date of _ 
_ the cancelation of Daly’s entry. ae 

“When she took her furniture upon: the claim she took with her es _ 


“invalid, helpless husband, and from that time they actually resided — 


. wpon- the. elaim until November when she took him. back. to. Grand 7 | 
Rapids, where’ she.formerly lived, arriving there Noyember 13th, — 


and she went to Duluth to atiend the trial of her contest, against ; 
Daly, which. was set, for November 21st. | 
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2 She testified that she ‘took her AEbaAe es Grand apis on ac- 
count of his infirm condition, but. she left on the claim the cooking 


stove, sewing machine, carpet, and the cow, which was left i im n charge a 
_. of her son who remained on the claim. oe ts ae 


She’ left Duluth November 22nd to-try to raise money to. go on 
with the case and when she arrived at- Grand Rapids that day, found 
her daughter ill with smallpox and was quarantined from that day 
to February 15, 1902. From December 6, 1901, to February 15, 
1902, she nuirsed and boarded smallpox patients at the request and | 


under an agreemént with the county. physician in the house in which 


‘she and her daughter were then living and which she had formerly 
occupied before residing upon her claim. She testified that she had 
never been paid for the. service. The local office and your office held 


‘that the time in which she Should have filed her application i in order e: 


bo protect her settlement right, which attached upon the cancelation 
ef Daly’s relinquishment, expired February 22, 1902, unless suffi- | 
cient cause was shown for her failure to act. within that time. — 


In this connection it may be stated that that - provision of the pre- : bea 


emption law fixing the time in which the declaratory statement must 
be filed to protect a settlement right, which was extended to the _ 
homestead law by the 3rd section of the act of May 14, 1880, de- 


~ clares that if the settler fails to file his declaratory statement within ; = 
the time required by the act “his claim shall be forfeited and the © 


tract awarded to the next settler, in the order of time, on the same — | 


tract, who has given such notice and otherwise nem pace with: the ~ 


concious: of the law.” : 
In Johnson v. Towsley (18 Wall, ic 90) the cout, in construing : 
this provision, said: | | a 


If no other party has made | a. settlement or. ore given’ ie of sack neon 
tion, then no one: has been injured by the delay beyond three. months, and. if at. 


any: time after the three months, while the party is still: in. possession, he makes 2 - - 
his declaration, and this is. done before any one else has: initiated a right.of. | 
. . preemption by settlement or declaration, we can’ see no purpose in. forbidding = 


him to make his declaration or in making it yoid when made. “And we think . 
that Congress. intended to provide for the protection of the first’ settler by~ giving 


-- him three months to make his declaration, and for all other settlers by saying. 


if this-is not done within three months any one else who has settled on it 
. within that time, or at-any time DEtOre the. first settler maces his dec arenOy, 
shall have the better right. . 
See also Gainer v. Paazig, 8 L. D., 546, 
While the failure to make the leita: of record or to take other * 
- proper steps to protect. a-settlement right, within the. time prescribed — 
‘by the statute will not of itself cause a forfeiture of the right the 
Department will always. take it. into consideration | in determining - — 
whether the settlement was made in good. faith especially where 
there are BVETSS claimants for the Jand, 
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| Than appears to be no reason in this, case why a. Per of: this. 
settler’ s right should be declared, in view of all the circumstances. 


The filing of her claim to the land on March 19, 1902, within four 2 
se months from the date of the attachment of her settlement right and - 


-. a little more than.a month after. the discharge of her last smallpox. 


~ -patient, is certainly a reasonable time under the circumstances. 


It was one of the series of efforts made by her to have her claim 


ca ied: of record, and considered with the important fact of con- 
- tinuous actual residence, cultivation and improvement of the claim, it 
_ establishes beyond:a doubt her bone fide intention to make the’ land on 
a home. While she has been guulty of laches in not presenting her 
~ claim to. the Department. at an earlier date after the refusal to 
transmit her appeal from your decision of March 25, 1904, she has, 


nevertheless, continued to reside upon the land, as appears from her — 
affidavit of May 7, 1906, asking that her appeal be considered, which _— 
tends to show that she has in all respects complied with the law: The 
. element of good faith is the essential foundation of all valid Sa 
under the homestead law (Lee v. Johnson, 116 U. S., 48, 52).- 
- The application of respondent has not been allowed and when he 
filed his application he knew that petitioner was-a settler upon the 
land and had made application to enter it whder the homestead law. 
.The application of Maginnis is denied. You will instruct..the 
local officers.to allow petitioner to make entry of the land and to take 
such ee steps as may be required bye law... 3 oe 


~ 


| Res SCRIP—LOCATION—OCCUPIED LANDS. 
| Frepaniox Ww. McRevnorns. 


‘Lands netanlly: occupied by another are ee sabieet to location with Valentine 

| serip; and whether the occupancy is such as meets the requirements of the 
- homestead. laws, Or whether the occupant is qualified to assert and mdin- 
‘tain a claim under those laws, will not be inquired into under an ae 

bey 8 tion to locate the land with such scrip. 


- ee H eRanek to ne enn: of the Bickel Land: One . 


ae (S.V.P.) October $0, 1906. (EL FB.) 


This appeal i 1s filed by ‘Frederiek W. McReynolds from the decision 7 


as of your office of May 29, 1905, rejecting his application to locate lot 


; ~ 5s Bec. 3, Te: 57 N, R. 7 W., Duluth land district, pimaeot, with aes ; ; 


| Valentine scrip.. 
The application was rejected. because - no affidavit was filed with | 
_ it ees that: the land neues for was not es 
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i apeae filed. a ue ohn review of that decision and with, aid. | 


no . motion he filed an affidavit alleging: 


“That gaid land is occupied. by a squatter, one John Shea ; thet affiant is 
"informed and believes and: therefore avers: that said ‘Shea is disqualified from — 


. making a homestead entry thereof, having performed acts and entered. into : 
-. contracts. ‘contrary to the homestead » law, and ‘that he is" there purely for specu- — 


lative purposes, and not with the intent of making a bona fide home for himself, 


aa: said land being. chiefly valuable for the heavy growth of timber thereon, and a 7 
ae the iron ore supposed, to be beneath’ its surface. Se 


He asked. that. a hearing be ordered to > determine the truth e ‘the a 


ee alleged. | Te 
By decision of Decnbee id “1908, you held. nee ae aindanit aS 


to the disqualification of the person occupying the land was not suffi- — 
 elent to warrant the revocation of your decision of May 29, 1905, or 


the granting of an order for a. hearing, and your decision -rejecting 
the application.to locate the land with said scrip was adhered to. | 
Your decision is based. upon the ruling of the Department in 
Litchfield . Anderson. (32 L. D.; 298), construing the act of June-4, 
1897 (30 Stat., 86), and Holgme: that Jand actually occupied is’ not 
“vacant land opened to settlement,” and that the question .as to 
whether the occupant is qualified to assert and maintain a claim 
under the land laws of the United States will not be tried and deter- 
mined under. an aepueacn to’ Deserect Jand under. the act of June 4, 
1897. | 
It is scutes by appellant that the land was eateed at the date 
of his application, but he alleges in his appeal that such occupancy is 
by a squatter who has no legal right to the land and that since his affi- 


_. davit was filed a hearing has been ordered by the land office at Duluth, 


Minnesota, to determine all questions regarding claims to this land, 


and appellant was made a party thereto. He has filed an.affidavit | 


showing that at the time of his application he had no’ personal 
_ knowledge of any claim to the land. He also states ‘he is advised 
- that the testimony. taken at said hearing shows that the squatter re- 
- ferred to, one John Shea, has abandoned his claim and moved away, : 
and he insists that under the law his claim attached as soon as Shea _ 
abandoned. - | | | 


_.He insists that the rogulitions governing ne location: of V weatine , ee 


a scrip and those governing forest lieu selections are radically different, 


- the former merely calling attention to the fact that the scrip 1s locat- 


E able on any unoccupied public land, and. the latter absolutely Te- 


quiring an affidavit of | a aa) to ‘be filed with and as Big of - 


the application. | 
= Tt is not alleged that fe aeee hiecd to was had upon ‘this 
| epEbesony nor 1s it shown by the record, or otherwise, 3 In what case 
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| iy hearing was had. It may be. ume: from the statement in . the | 


— appeal that it was between adverse claimants to. this tract other than 
“ appellant.: Such vague and indefinite statement’as to the present 
status of the land can not be considered in determining this case, even _ 
Gf it be. conceded that the subsequent abandonment of the land would © 


inure to the benefit of the. applicant to locate the scrip thereon, for . 


—- the reason that-it appears from the record that Shea is ‘still asserting 
his claim as a settler, and in the appeal of Malinda Tanner from the = 


~ decision. of your office approving the survey of the meander line of 
Cedar Island lake, part of this tract was claimed. by Ta anner, under — 
a settlement made long prior t (2. and oxisting at the e date of this aD | 
- Jant’s application. 7; 
Therefore the material quien ee by this appeal j 1S iene: ae 
land is-subject to location. with Valentine scrip if it is in fact occu- 


pied. at the date of the application, irrespective of the qualifications ee 


of the occupant or of his right to acquire title to the land under any - : 
of the general land laws, and whether the rule announced in Litch-. 


field v, Anderson’ ee L. D. 298) 3 is veers to. locations made with - 


~ Valentine scrip. 24 

If the rulé announced in. the case cited is. ‘applicable to this case, 
a hearing merely for the purpose of determining whether the occu- 
pant of the land was qualified to acquire title under any of the gen- 
eral land laws would be of no. avail, as it was distinctly held in 
that case that “ whether the occupancy. 1s. such as meets the require- 
ments of the. homestead laws or whether ‘the occupant is. qualified 
to assert and maintain a-claim under those laws are questions which. 
_ will not be tried and determined under an application to select land 

- under the act of 1897,” expressly disapproving of the theory advanced 
~~ by the local office “ that-unless: the land be occupied by one qualified 


- and. intending to claim it-under settlement laws, who has settled and — : 
- resided upon, and improved the same as roauiced by those laws, it: ~ 
| must: be considered as vacant land opened to settlement, and subject te 
oe 10. appropriation under the act-of June 4, 1897.” . | oes 
~ No reasonable distinction can be. perceived. between ‘these two laws = 
in reference to the status of the lands that may. be taken thereunder. 
oo" The language of. the act of June 4, 1897, is that thé*person relinquish- — 
7 ing to the United, States title as land “may select in ‘lieu thereof. 


a tract of vacant land opened. to settlement.” The act under a oe 


. the Valentine scrip was issued provides that the claimant ‘ ‘may "2,90. 
select, and shall be. allowed patents for an.equal quantity of the unoc- oo 
~ cupied and unappropriated public lands.” ha 
_. To be vacant, the land must not: be occupied by Sa ‘(Kern a | 
. Oil Co. vy. Clarke, 30 L. D., 550, 566.) Vacant lands: are fae, a 
~ unoceupied lands,.and it does not appear from anything in the stat- 
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‘utes that Ces intended any -distinetion in , the lands described 
by the respective terms. | 


_ The contention that the diferente i in 1 the eSenlations ne the two Be 


| acts make decisions as to forest lieu. selections: inapplicable to Valen- 
tine scrip locations can not be sustained. The difference is only as 


to the time of production of. the evidence required in either case to - a 
show that the land is subject. to such. location or. selection. - But. the. 


real question in the case-is whether. lands actually ae aa others : 
are subject: to location with this scrip. . _— Lee x 
Appellant contends that the word unoceupied, as need) in ie net a 


ee providing for the issue of Valentine scrip meant “not legally occu- 
_ pied.” - Under the ruling of the Department in, the cases rclted) that: - 
contention. can not be sustained, as there can be no distinction between — 


the words “ vacant” and. ‘ ‘ unocctipied ae as. used. in- the. respective 
_. acts, and your decision refusing to order a hearing upon: the eee 
furnished. by appellant 3 1S. affirmed,” 7; 
No. decision is hereby made as to tes naht of. any other claimant to. 
this. land, but the papers are returned to your office ao such action 
respecting their rights and claims as may seem proper. . 


a ISOLATED TRACT—DISCRETION OF COMMISSIONER. 
| Henry LaaKer. 


. The law. eeiatne to the ae of isolated tracts. does not require the ‘Goumie 
sioner of the General Land. Office to sell such lands, but clothes him with 
. discretion to offer them. for: sale whenever. in his’ judgment: it would be 
“proper to do so; and the exercise of this discretion will not. be controlled — 


~ by the Secretary of the Interior unless his refusal to offer any such tract 2a 


for sale: would be’ prejudicial to the interest of the. government or other- 
2 wise involve an abuse of the discretion resting. in him. | o 


| 2 Secnes Hitchcock to the Commissioner of & the Guar Land Office, | 
(S. V. P. ive % &s, _ October 30, 1906. we ee Be eB), 2 


With ‘your. vee: of. June 21; 1906, you ee the appeal of. 
Henry Laaker from the rejection of his application to have lots 


1, 2, 8 and 4, section 22, T. 12 'N., R. 49 W., North Platte, Nebraska, on 


ordered into market, and sold:as an isolated pa under section 4 D5, 
: Revised Statutes, United States. ee 3 aN 
No right can’ be acquired under an application to” hidge: Tatas | 
3 ordered into market and sold as an isolated tract under section 2455, 

- Revised Statutes, and no appeal should be allowed from. your refusal 


to entertain ‘such application. . 


The law does not require the Coin eons: ‘of. the. Géneral Land 
Office to sell such: ands but clothes him with diseretion to sell. at 
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os public outery. sich ony and aigonneey eects of lands as.in- 


hs. judgment it would be proper to expose to sale in such manner. | 
'. His refusal to exercise that discretion will not be controlled by the. 
| Deparcment, except where such refusal will be prejudicial: to the — 

- interest of the government, or otherwise involve an abuse of the dis-" 


-eretion resting in him. This case presents no. abuse of discretion or. 
other reason for interference by the Pepe | 
The appeal. 1 1S dismissed. ) 


DISPOSITION. OF LANDS IN. CAMP INDEPENDENCE ABANDONED 
a - MILITARY RESERVATION. a | 


_Insrrvc TIONS. 


| Daparrmmne OF THE Lyrertor, 

~. Geyerat Lanp Orrtce, | 
| | | Washington, D.C. eaten i F 906. 
Rewer ; AND Rucmrvuin, _ ee on 
Independence, California. 


‘Cuvee: The appraisal of the ‘unpatented portion. of the hay | 


reserve and of the unreserved portion of the post reserve of the aban- 


doned Camp. Independence military reservation, California, i in Sec. 1,” 

- 7.18 S., RB. 34 E., and Secs. 8,4 and 6, T. 18 S., R.35 E., M. D. M.,, 
. sania 9,408. 4 acres, has been 2 by the Secrstary- the 
_ Interior. a ey ae 

You are authorized and dineaicd’ to. allow honey entries to 20 


~. to record for lands therein. Said lands are subject to settlement and” 


entry. under the provisions of the act of August. 23, 1894 (28 Stat., 
491), as you were advised by letter of J anuary 18, 1896. - 
I enclose you herewith.a copy of the. appraised list . of the lands, 


a ; “which includes most of Sees..3 and 4, T. 18.5., R. 35 K., and the W. 


4 of lot 1 of the NW. 4, Sec. 6, same township and anes excepting 


, ee acres in the SW. 4 thereot, more particularly described in the 2 | 


appraised list. 

Upon the. request. of nieraens you ill Ten them at what rate 
per acre the lands entered by them have been appraised. cars 
In allowing entries for the lands in. this reservation you will in 
each case endorse. on the application | “Camp Independence reserva- 
tion, act of August 23, 1894,” ind make: the same notation on your 
abstract of homestead entries. 

Under the provisions of the homestead. ine an entryman has ike i. 


right either. to commute his entry after fourteen months from the | 
date of settlement or offer final proof under section 2291, Revised 


. Statutes. In entries. under said act of August 23, 1894, ie may, at 
e his option, commute after fourteen months from date of settlement, | 


“y 
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with full payment in sachs or: ates submitting orn: fivé~ ~year . 
_ proof and after. its acceptance, he may pay for the land: the full” 
~ amount. of the appraised value thereof, without interest, or he may 


make. payment in five equal ‘instalments, the first payment to be 


- made one year after the acceptance of his final proof:and subsequent: — 
payments to be paid annually thereafter, interest to be charged atthe 
-rate of four per cent per annum. from: the date of the oe of. 
the final proof until all payments are made. | 


- In case the full amount is paid after fourteen months froin ante: of ae _ 
. settlement, you. will, if the proof is satisfactory, i issue cash. certificate i 


| | and receipt ; and in ‘the event that regular final proof i 1s made and the a 
full amount then paid you will issue. final certificate and ‘receipt; 
but when partial payments are made the receiver will issue a receipt 


- only for the amount of principal and interest paid, reporting the 


game in a special column of the abstract of homestead receipts and 
at the time the last payment,is made you will issue. the final a - 


as in ordinary homestead entries. : 
- In issuing final papers you will make the proper Meee te : 
-- thereon, as well as on the applications and abstracts, to show that the 7 
entry covers land in the Camp Independence reservation. . | | 


You are further. advised that the same rule as to the allowance ae cre 


~ .eredit for residence prior to entry and for military service applies to 


entries under said act: of August 23, 1894, as to other pomecteae = 
entries. 7 : 7 


Where, upon submitting final proofs, the Evers ae 4c make | - | 
payment for the lands entered -in five annual instalments, you are > 


authorized to make the usual charges for reducing the testimony to _ 


oe writing, but as the final certificate and receipt can not be issued Pes 
until the last payment is made, you can not charge the final com- 


missions until said final certificate and receipt are issued. | 


_ ‘Where the entrymen submit final proofs and elect to. pay ee the : sh : 
lands i in instalments, you will not give said proofs current numbers ee 
and dates, but will, if they are acceptable to you, make proper notes. | 


on your records chowine that satisfactory proof has been made; and — 


the dates upon which the partial payments must be made, and then . | 
- transmit such proofs to this office, in special letters and. not in eas x 


- monthly returns, for filing with the original entries. 


There are no. guarantees to be taken 1 in order to secure the Gavment 7 


of the instalments, but, if when each’ instalment is due any entryman - 


fails to pay the same, you will report the matter to this office, when _ 


‘prompt action will be taken. in the case. 


Said act of August 93, 1894, did: not repeal + ‘he act of July 5, ‘1884. | : : 7 


Pe (23 Stat. , 103) ; hence parties qualified to make entries under the lat- 


me ter act Cane do 80, m which event they will not have. to make: other oe 


. ‘ o < 
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; : -opaymieht for: the. Jand: than aie usual fee. aaa commissions. Bat in : 


submitting proof on such. an entry the party will be required to show 
that he settled on the reservation prior to its establishment or prior. 


-.to January-.1, 1884, and maintained. continuous. residence thereon 


from the das of. sattleriient: to the date of entry. -See cases of nese be | 


petaare Cole, 5 L. D.,.555, and peony! ». Boyd, 10 L. D., 489. 


ane respectfully, : 
6 F, re 


peng Commissioner. Pe 
| Approved: | 
_E. OA. ‘Haroncoox, Seeretary. 


7 - RIGHT OF WAY_CANALS, DITCHES AND “RESERVOIRS~ALASKAN 
, es “LANDS—SECTIONS 18 TO. a1, ACT MARCH ag 1891. 


-Mrocenz Drrow Company. 
The provisions ee sections 18 to 21, ineliisive, of the act of March 3 1891, Jena, 


ing rights of way thru the public lands for canals, ditches and. voeervolrs | | 
; ‘have. no Suan to" anes within the district of Alaska. 


- | eee Hitchcock to the es of ae General. Land: O fees = 
_ os Y. PB). | _ November 6, 1906. ee oe EE Wes), 


2 ‘The ee ie eonmdened! the aa = the Miocene Ditch 
| ‘Company from your. office decision of March 18, 1906, wherein it was. 


2 held that the. provisions of the act of March 38, 1891. (26 Stat., 1095), —— 
2 granting rights of way thru the public lands of the United States LORS” gs 
~ eanals, ditches and reservoir s, has no application to. the lands within ~ 


- ‘ said act... 


the. distriet of Alaska, and, for that reason, declining to recommend a 


the acceptance of the aces of incorporation. filed by: said. company, — 


c the purpose of the filing of the same having been stated to be to -— . 


~ 


| ~ obtain a right. of Mey over certain. lands in Alaska, for ditches, under | 


Your oie: acta is. ntedidated upon’ he icon. hat the Tends : 


a within the district of Alaska are not included within the general 
vos legislation relating to the public lands of the United States. and that) 
_ the privileges sought by the applicant-have never been une by. a 


special legislation to the lands within said district. 
-The-appeal states that the provisions of section 18 of. ae act oF _ 


“March. 3, 1891, granting rights of way for canals” ‘and. ditches over ee | 
the: public lands. have been uniformly held. applicable. alike to the © 


7 7 public lands within the States and Territories. Reference is then — 
made tothe decision of the supreme court in the case of Steamer . 


| Coquitlam v. United . States (163 U. S., 846), as authority for the - % 


- he Proposition advanced that ‘Alaska 1 is a Tomitory of the United States, 
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from which. it is argued that as’ of necessity the. grant contained i in : - 
the act of 1891 ould: be held applicable to the lands in Alaska.. 


_. - By the act’ of May 17, 1884 (23 Stat., 24), a civil government was 
provided for Alaska and by the eighth sector of that act the district. 


| of Alaska was created: al: land digmies andthe United States. land -- 


office was located at Sitka, cand the laws of the: United States relating ‘ 
to mining: claims and the rights incident thereto were, from and after — 


_ the passage of that act, put in full force in said district, but it was)” 
specifically: provided that “nothing ‘contained in this act shall: be 


construed to put in force j in : sald district the ene land laws of: the: 

United States.” Ag 
By section. 12 of the act of March: aie 1891, the coments laws were 
extended to Alaska under the supervision — ae the Secretary of the ; 
Interior, and by sections 12 and‘13 provision was made for the’ pur- 
chase, by qualified parties, of not. exceeding 160 acres of land, for — 
trade and manufacture, with certain exceptions: provided. for in sec- - 
tion 14 of said act. The grant of right of way for canals, ditches 
and reservoirs ‘is found in sections 18. to 21 of said act, ihe grant 
being found in. section 18, and was made j in the following language: 

But the right of way through the public lands and reservations of. the United. 
States is hereby granted ‘to any eanal or reservoir company formed for the 
-purpose of irrigation and duly organized under the laws of any State or 
Territory, which shall have been filed, or which may hereafter be filed, with 
the Secretary of the Interior, a copy of its articles of incorporation, ete. | 


‘This legislation has general application to the public lands of the 
‘United States but was-not specifically extended ‘to the lands in the 
district of Alaska, and while it may be conceded. that the lands in 
the district of ‘Alaska are a part of the public. lands of the United 
‘States, generally speaking, it seems clear from the special legislation. _ 
with regard to the lands in said district, enacted. prior to the passage 
of the act of 1891, the portion included in the sections of the act of 

1891, before er to, as well as the subsequent. legislation found 
in the. act of May 14, 1898 (380 Stat., 409), extending the homestead 


laws and providing for rights of way for railroads in the district = 


of Alaska, that the lands within said district were not intended to 
be included within the. general legislation round 2 in sections 18 to 21 


- ‘inclusive, of the act before referred to. 


In this connection it is noted that. cake: does not. seem to ie Before 
the Department any.,formal application for a right of way within. 


said district, the present case arising upon the filing of the articles : ae 


of incorporation - of sald company, which: was organized | under. the 
Jaws of California, and as it does not appear from the articles of 
- incorpor ation that the field of operation of-said corporation is limited. 

to said district, there would seem ‘to be no reason. for refusing to > 


accept the same for filing, if the company has otherwise. complied. he 


an Reorsrns J AND Rucetvers, 
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aie the elastic of the DesatGent bearing’ upon this matter. 
. For this reason the Department returns the paps without ome 
affirming tt the decision of your office. | ati ." 


DECLARATIONS OF INTENTION AND CERTIFICATES OF NATURALIZA- 


" Cancuzar. 


“Deparrtent OF THE Leretor, 
. . Generat Lanp Orricr, 
| Wasimveron, D. G., November 6, 1906. 


United States Leng Offices. . 

cere Your attention is called to the act of June 29, 1906 
(34 Stat., 596), relative to the naturalization of aliens, and you aré 
instructed not to receive declarations of intention or certificates of 
naturalization made or issued after September 27, 1906, or copies 
thereof, which are not substantially in the form prescribed by section 
27 of that act, a copy of which is hereto attached. _ 

The declarations of intention ‘and -certificates of naturalization 
made or issugd prior to September 27, 1906, must be executed -and 
certified in conformity with the laws in, force at the date they. were 
- made or issued, before they can be received by you: (See circular of | 

August 11, 1906, 35 L. D., 116.) 
~~ . You are directed to faraiah a copy of this circular to the Clerks of 
courts authorized by said act to naturalize aliens, in your respective 
districts, and’ all clerks desiring information relative to their duties 

under this act should address their inquiries to the Secretary of the 
- Department of Commerce and Labor, Washington, D.C. 

Very mespertealy te gs 
| | | : GF. BeLeen: 
Approved: se ~  Aeting Commissioner. 

UE. A. Hrroucocr, Secretary. oe te Mey | 


NATURALIZATION Act J ONE. ay 1906. | 


— Sno, 27. That substantially the following forms shall be used in the proceed 
4 ings: to- which they relate : | a 7 
| | DECLARATION OF INTENTION. 
“(invalid 1 for all purposes § seven i after the date hereof. ) 

—- —_— 88: ? 
z A —, , aged - years, occupation 
_ my personal description is : Color ——, “complexion: 
. color. of hair a: color of eyes magaee other ee distinctive marks - 











» do. declare on oath (affirm) that 
, height ~ —~—, » welght’ —-, 
; 1 was = 








emigrated. to the United States, of aaneren from 


= “the 
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, anno Domini 








on the —— day of 





- born in — 











on the vessel - -; my last 
. It is my bona fide intention to renounce forever all - 
| allegiance and fidelity to any for eign prince, ‘potentate, state, or sovereignty, par- a 
| ticularly to - , of which I ani now a citizen (subject) 5 ;. I arrived at whe (port} ‘ 
of —, in the State (Territory or District) of - on or about the day of e. 
—, anno Domini ——; I am not an anarchist ; Iam not a polygamist nor a 
| believer in the practice of polygamy ; and it is my ‘intention in. good faith to — 
- -pécome ‘a ‘citizen of the United States of America and to. pepe reside 7 
- therein. So help me God. a aie _ = 


























. (Original sienatme « of declarant) en, 































































































. Subscribed ni sworn to Eee before me. me -day of ——, anno 
. Domini . CO at ot = ‘ rh 
aie - ¢ 2 : . | ee (Official character of attestor. ) 
| | ‘CERTIFICATE OF NATURALIZATION. 
_ (Number - "he & "2 ¢ | 
Petition, volume ——, page-——.  s—S . ae ue Re 
| Stub, volume —, page - are my os Ree apni 
an (Signature of holder). ——, 
, _Deseripption of holder : Age, Hone. ; color, = - complexion, a 
| on of eyes, —}; ie of ale ; wisible distinguishing ‘marks, ——. 
Name, age, and place of residence of wife, . a aa es Names, Ages, and 
: places of residence of mainor children, —-, — Se et 
Be it remembered, that ata ——— term of the court of held at ons. 
day of , the year of our Lord nineteen hundred and. —, is 
who previous to hie. (her) natura lzaton was a citizen or subject of ——, at 





- present residing at number. —— street, city (town), State (Terri-. 
tory or District), having applied to be admitted a citizen of the United States of -_ 

America pursuant to law, and that the court haying found that. the petitioner | 

‘had resided continuously within the United States for at least five years and in © 





1 now: reside at-——: I 


this State for one year immediately preceding the date of the hearing of his 4.5 | 


(her). petition, and that said petitioner intends to reside ‘permanently in the 
United States, had in, all respects complied with the law in relation thereto, and 
that ——he was entitled to be so admitted, it was thereupon. ordered by the said. 
7 coUrL that ~—he be admitted, as a Citizen of the United States of America. 

‘In testimony whereof. the seal of said court is hereunto affixt on the day 
in me year of our Lord nineteen hundred and —., and our amas 








of. 
ence the 








——— FL 


(Official character of attestor-) 





Be O. Murry’ g , ApaavisrratoR ET AL. 


“Motion. for: review of departmental decision of Septenher 1, 1906; 
_ 85 L. D., 152, denied by Pecrevary Hitchcock, November, 9, 1906. 


"DECISIONS ‘RELATING TO THE PUBLIC. LANDS. B01. 
| ‘SECOND HOMESTEAD—AcT: OF APRIL 28, 4904. 
ANDREW B. Corns. 


- An auplieation: to make second homestead entry filed pibsequcntiy to the act of - 


» April 28, 1904, rust” be. denied where it appears that the applicant failed _ 7 


~ To. make. a bona. fide: effort £0 comply, with the law: as to his original eatry: 


: Spain: i ake to the Coe a the General ee Office, 
i L. CG.) ees November 18, 1906. 2 f3, # a (C. J. G.) 


An ee eae been filed by. Andrew B. Curtis rar the decision of 
your office of December 30, 1905, requiring additional evidence in the 


‘ . matter of his application to: make second | homestead entry for lots 
_ 8,4 and 5, Sec. 6, T. 142 N., R. 25 W., Cass Lake, Minnesota. 


8 Tt. appears. that. on June 18, 1898, Curtis made homestead. entry ‘for . 
; the NE. 4 of Sec. 12, T. 156 N. , Ri 83. W., Minot, North Dakota, which _ 


a was canceled April. 25, 1901, i the. ceenlt ‘of a contest for abundonie: | 


- ment filed by one Bella de Taylor, default being made by Curtis at 
| - the hearing. | | 
The: application for. secant bahay Was. filed Novanban 6, 1908, Can 

: tis alleging, after ‘referring to his former entry, that— 7 


He. never resided. upon said land and never cultivated and improved the same 
in any way or manner, and. abandoned said land immediately after making home-. 


re stead. entry thereon and. went to the harvest fields of southern North Dakota to 


7 work. during the threshing season for the purpose of earning money with which - | 
Me oot LO erect improvements upon said. land and that he was unable: owing to the wet 


season to earn sufficient money. with. which to-build the sanie. - | 
Os Affiant further says that he then went to the lumber woods of porters Min= | 
-nesota to work and was. then taken | sick with the la grippe. and confined in 


~ the Sisters. Hospital in. ‘Old Superior, Wisconsin, and: was: discharged therefrom - a 
_ during the latter part of March, 1899, and that he then never returned to North’ oa 


aa Dakota or to said land and this affant never. knew what became of said ey 
owing té said absence. | ' 

_Affiant. further says that he never iegenba what. became of. said entry and 
that he never received any. benefit from said ee in any way. or manner’ either 
~ pecuniary or otherwise. _ : 
Affiant further says that he -has on this 6th. aan of November, 1905, relin- . 


quished all right. and title which he. has in and to said land. and does hereby”. — 


and. herewith relinquish all his rights: thereto freely and. -voluntar a and that. 
he receives no. consideration or benefit therefrom, ee the NE. 3 Sec. 12, ar 
. Twp. 156 N., Rge. 83. | 


This ‘affidavit was not sprvohorated: and: your afice. in . the dedision 


‘e appealed from. required ‘Curtis to furnish. the affidavits of two cor- 


| ‘roborating witnesses to the statements made by. him. The appeal © 
here is accompanied by two. affidavits, in addition to a new one by 


Curtis himself, one of which. is by the superintendent. of the hospital. : 


~~ where Curtis was confined during his sickness, the other by a person 
4 who: was with him during the threshing’ season of. ee and having ~ 
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_ reference to applicant’s financial condition at that time and when he’ 
went to the lumber woods of Minnesota. Curtis ‘states that these 
of affidavits ‘constitute the ‘only corroborating evidence: he is able to 
furnish, as “the facts in this case extend over North Dakota, Min- -— 

| nesota, aaa into Wisconsin, and that he has lost track of. all parties 
except those produced who-can testify i in this matter.” S 3 
This application for second entry is claimed to be made under gec- — 
tion 3 of the. act - June 5, 1900 (31 Stat., 267), which oe 


(in part): 


- hat any person who prior to the passage of this act has. made eatry under — 
the homestead. laws, but from any cause has lost or forfeited the same, shall. 
be entitled to the benefits of’ the homestead Jaws, as though such | former entry 

had not been made.’ : : 


It is urged i in the appeal that as the application 3 in question. is wide 
under the foregoing act, “ no corroboration is required.” This might 
_ possibly be the case were there no other legislation on the subject, as _ 
‘said act appears to allow without restriction any ‘person. who -had 

theretofore made a homestead entry, but from any cause had. lost 


or forfeited the same, to make a second homestead entry. However, a 


section 1 of the act of April 28, 1904 (33 Stat., 527), provides: 


_ That any person wlio has heretofore made entry under the homestead. laws, 

- but who shall show to the satisfaction of the Commissioner of the General Land 
Office. that he was unable to perfect the entry on account of some unavoidable 
. complication of his personal or business affairs, or on. account of an honest 


: inistake as to. the character of the land; that he made.a bona fide effort to a 


comply with the homestead Jaw ‘and that he did not relinquish his” enti'y or | 


abandon his claim for a consideration, shall .be entitled to the benefit of the : 


homestead law as though such former entry had not been made. 


In the case of Cox v. Wells (33 -L. D., 657) it is held hiniuats | 
‘Construing the. acts of June a; 1900, and aa 28, 1904, relating to. ‘second | 


homestead entries, together, the earlier act is held to be modified by the later, cae 


and all applications to make second homestead entry filed subsequently ‘to the — 


date of the later act should be disposed or thereunder, so ‘far as the provisions _ 


of that act’ are applicable. 


In the decision of that case it is-said: - oe | 7 
is That portion of the act of April 28, 1904, above eet forth, like the third sec- . 


tion of. the act of June 5, 1900, relates to persons who had, prior to its passage, —_ 


lost or forfeited their homestead entries, and were for either of. said reasons — 
unable to perfect the same. The act of 1904, however, imposes conditions or. 

‘restrictions that were not imposed by the :act-of 1900, the earlier act provid- 
‘ing merely that any person who had from any cause theretofore lost or for- 


_. feited his homestead eritry should be entitled to the benefits of the homestead <e 


law, as. though such former entry had not been made, while the latter act re- 
quires such a person, in order to entitle himself. to the benefits of the home- 
stead law, regardless of his former . entry, to show to: the satisfaction of your 
office that he was unable to perfect’ such former. entry on ‘account of some © 


unavoidable complication of his personal.or business affairs or a. mistake as to Be 


_ the character of thé land; that he made a bona fide effort to comply with the 


| 


"DECISIONS RELATING TO THE PUBLIC LANDS. - 808° 


he  Romnestead! law? and that he did not relinquish such entry or - abandon the _ 
. claim for a consideration. : | | 


‘The application of eames as. shown. was reel sapseqnenily to the 


= act, of April 28,1904, and his qualifications to make second home- — 
—. stead entry ase therefore be determined under section 1 of-said act; 
which imposes. conditions or restrictions not imposed by the act oe 
June 5, 1900, under. which said application. is made. By his own — 
san sion = he never resided upon said land and never. cultivated | | 
and. improved the same in any way or manner, and abandoned said 
land immediately after making homestead entry thereon.” Conse- — 
quently the apparent inability of Curtis to make a showing im com- _ 

- pliance. with this one condition. alone of the act, namely, a showing | 
“that he made a bona fide effort to comply with the homestead law ie. a 
-. as to his former entry, is sufficient to bar him from the privilege of — 

second entry.’ His. application will therefore have to be denied, not — 
merely suspended, and a decision of your office i is hereby. modified : 


acre ne ys 


—— 


SURVEY—SUBDIVISION BY PROTRACTION. 


| Wana Laurens BT AL. 


a | Where the subdivision of a fuaaiie is made by. protraction and the areas are 
7 estimated, such action, if by proper authority, constitutes a public-land - 


survey thereof, and upon approval of. the plat of the survey so made the 
: subdivisions. thereby established are subject to disposal peorge to the. 
| areas estimated and as they appear. upon, the plat. | 


- : Seccian pri itchoock to the Oothenissioner- of the General Eand Offtee, = 
vay L. ©.) | J %, November 13, 1906. (ERB): . 


Be, The Department has considered the appeal , of Walliain. Laurents . 
and. B. F. Rutherford from the decision of your office of July 25, — 
1906, requiring them to show cause. why warrant location made by 

' appellant upon fractional section 24, T. 15 S., RB. 7 W., New Orleans — 
land district, Louisiana, containing 162. 46. acres, should: not be — - 
canceled for. the reason that said section has never: been surveyed and 
ue land-has never been legally offered. _ | 


~The records of your office show that this esse was surveyed 
in 1875 and 1876 by. Deputy Surveyor S. P. Henry, and the plat of. 


said survey was approved by your office November. 4, 1877; which a 
< ‘shows fractional section 24 to contain 162.46 acres. 


If, as stated in the decision appealed. from, the subdivision of 


: ihe township was made by protraction and the areas were estimated, 


the survey. would nevertheless be effective as.a public-land survey if > 
‘done by proper authority. It is ‘presumed that such manner of sub-— 
division was directed by ooo olfice in view ‘of existing. conditions : 
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| Pee the aa orouae of a plat of survey sO. eae: 1s” ‘ald ne ec ‘2 
upon all persons seeking to acquire title to such lands. It does not — 
appear from any. statement in said decision that the deputy sur- 
veyor exceeded his authority or violated i In any respect, the instruc- 
tion given him under his contract, and as no-reason appears why ther. 

authority of your office. in approving the plat of said survey should. — 


- now be questioned, the~ subdivisions indicated. thereby are. subject, wee? 


to ‘disposal according to the areas s estimated. and as ae appoee pon: ae 


the plat. P 2 
> * The: land having been surveyed | was . therefore Hgally offered. under : 
: the act of J uly. 4, 1876, and your holding to.the contrary was error. 


No decisién is ‘hereby made as to whether the land is subject 4. ~ 


location in other respects, but the papers are returned to your office sae 
— with instructions to pass: upon the’ app puny in the light of the: 
7 directions herein given.  % ae8 


Co a i 


MINING CLAIM—ADVERSE CLAIM JUDICIAL PROCEEDING... - 
| Denise ET AL.’ v. . Smevorr. _ 


~ Where: an adverse caine is pr esented for filing within the per iod fixt by statute: 
but is rejected by the local officers, appeal from such action does not relieve . 
_ . the adverse claimant fromthe obligation to commence judicial proceedings 
| 7 within the SLALULODY: per iod, and a failure to do SO. Sones a waiver of 
_. his. claim. | . : — 


- ee Hah: to ie ie aes of the General one Office, 
| ce L. C.) . eee November 14, 1906. - 7 2G. N. B.) 


November 10, 1904, Sue S. Sinnott filed pian for patent. to F : [oe 


. me Nettie S. pincer mining claim, survey No. 14,636, Leadville, Colo- 


 rado, land district... Notice tvereat was regularly published and 


| posted. The period of publication expired January 9, 1905. 


It appears from the record that during the afternoon of the last = 


named date Thomas Deniss e¢ al., by their attorney, offered for filing — 
ze) purported adverse claim, witch the local officers refused to accept, 
| apparently because Race sae by a plat showing the boundaries | 
and extent of the adverse claim, and that later in the same afternoon _ 
a deputy mineral’ surveyor pfesanted a plat of the conflicting claims, ~ 
which, also; the local officers held: to be incomplete. ‘Whether during : et 


_. that afternoon a proper adverse claim was offered for filing i is a mat- — 


: ter in dispute between the local officers and the adverse claimants, but - 


~.. in view of other facts. ee Ry, the record ‘that Bee is = . 


immaterial. 3 
January 10, 1905, Sinnott was Signed to make ae ‘for fig one ' 

Claim. It appearing by certificates of the clerks of the United States _ 

and State courts having jurisdiction i in the premises, dated and filed | 
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- aon en three. iontns after the expiration of the ‘iériod of publica- 

- tion, that no suit had been brought on the adverse claim (or otherwise: 

. against the owner of the Nettie S. claim), your office, upon. appeal by 
- Deniss e¢ ah, held that the failure to commence suit. in court, es 7 


_ the statutory period was a waiver of the adverse claim. © 


: -.- Deniss e¢ al. have: appealed to the Department. 


- Section. 2326 of the Revised Statutes, provides, 3 in part: 


3. Tt shall be the duty of the adverse claimant, within thirty. dase after. filing A 
his. ‘claim, to commence . proceedings. in’ a ‘court, of competent jurisdiction, 
determine the question of the right of possession, ‘aud prosecute the same with 


- ' ‘yeasonable diligence. to final dgment, and a failure So. to do. shall be a. watver. 
of his. aC yerse: claim. . i” cate Oa - 


me 


; In the case of Scott : v Maloney (22, L. D: 5 4), 3 in: dices ig: - 
| ieee of an. adverse claimant to bring: ‘suit. within the statutory - 


- period, the Department said: 


: The timie within. which suit could be commenced in. a court of + competent juris. 


. diction to determine the question of right of possession, so as to stay proceedings — 


C : for patent in. this case, expired August: 18, 1894. . ‘Delay by the adverse claimant 
. beyond this date, which marked the close: of the thir ty days allowed him by the 


statute, was at his per jl. The dismissal of his adverse claim for any case by 
oe the. local | officers ‘could: not. excuse such delay. - Having failed to com- 

mence ‘suit, the question. of. the: sufficiency or insufficiency: of. the adverse claim, 

ag: ‘such, after that..date was. unimportant. Such. failure: ‘the law: aaa | : 


. declares “ ‘shall be.a waiver of the adverse claim. i 


| Tn. principle, the. holding by the Départinent’s ane eile above case | 
that the obligation of an adverse claimant to begin judicial proceed-- 


ings within the statutory period i is not suspended: by favorable action 


taken on‘a motion to dismiss the adverse claim, and appeal therefrom, os 
is the same in case the adverse claim is offered for filing and rejected, 


for « any reason by the local officers. 


Suit. by Deniss e¢ al. on their adverse saint was nok comméanced i in. 


a court of competent jurisdiction within the thirty days. mentioned ; im. 


the statute. Their - ‘failure Laan therefore, | a waiver of. ‘any: 


adverse claim they may have had. 
. The decision of your, office 3 1S afirmed. 


FINAL PROOF—DESERT LAND ENTRY—CHARACTER OF EVIDENCE. 


-Instevortons. 


So Desert-land entrymen. in paking. proof of possession. of a right 7 sufficient - 
vex water: to, properly. irrigate the land, should only be. required to: furnish the. — 

-. best evidence thereof obtainable. at the time the final ‘proof is ‘submitted, 

which should. also. show that the entryman has done all that he is. required | 


Sy Bg by the laws of the State or Territory to do at that time for the maintenance 


of the right and. that under the right he has actually ‘used: the water’ for. 


| the irrigation of the land embraced. in this s entry. 
_580—vo! 20 





as a 
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| ‘Secretary H itcheock to the Commissioner of the Banca! Land Office, 
. AF. La) November 16,1906. (EB... P.) 


The Department is in receipt of your office iste of October 25, 
1906, transmitting communications from Clarence T. Johnston, State 
engineer of the State of Wyoming, dated J uly 27, and October 18,. 
1906, in which he urges a modification of existing regulations respect- ° 
- Ing the character of evidence required of pee land claimants to 


- establish their rights to sufficient water.to properly irrigate the land 


entered by them. The modification is requested as to the State of — 
Wyoming, but in view of the fact that “similar difficulty exists in | 


other States, altho perhaps in less degree,” a general ee ta 


is made by your office that— : 
the regulations governing ‘final proofs in desert-land entries be So: modified as. 
_ to require the entryman to show, in-making final proof, that he ‘then has ac- 

quired a right to the use of sufficient water to properly irrigate the irrigable ; 


2 land in his entry; that he had done all that he was required by the laws of. the . 


State or Territory to do at that time for the maintenance of: that vight, and that — 


eo under that right. he has actually used. the water for the irrigation o of the land in Pe 


his entry. i 
An examination of the statutes of Wyoming aes an adic able 
system for the conservation and economical distribution of the water - 
‘supply, but. the proper administration thereof absolutely prevents the 


claimant under the desert-land act from obtaining. and submitting — ae 


with the final proof prescribed the evidence required by the State 7 
law to establish his title to a water right. . : a 
~The act of March 8, 1877 (19 Stat., (877), epecdcaliyy requires— a 


that the right to the. use of water by the person so conducting. the same OD Or . 


to any tract of desert land... . shall depend upee bona nee prior appropria- = 


tion. 
This requirement remains unchanged in the endacoey ae of | 


_ March 8, 1891 (26 Stat., 1095). The existing regulations Tequiring a 
the ca to. submit satisfactory proof that he has. an “ absolute 


right” to sufficient water to properly irrigate the land entered is in. 
. . conformity with the terms of the statute. (David H. Chaplin, 3} 35 L. 


* Di, 18i)>. | 

“ iG is clear, however, that the. desert- land act rienced to impose anes | 

condition the compliance with which was not susceptible of satisfac- — 
_ tory proof obtainable within the time fixt by the statute for the com- 

es of the entry. i 

| Where the adjudication, of rights Slaimed oiler: 2. ‘State Cains : 

follows uniform rules of practice, proof that the State law had been 

7 complied with and the right. claimed’ established thereunder. might — 

properly be required by the Department ‘ in the administration of a 


federal statute, of which the State law. is in a manner supplemental. sae a. 


_ It does not follow, however, that the Department is bound to await 
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(oe final action by the State, and it is ce that hen the: edie ise. | | 


‘of the federal statute will be. seriously impeded or. absolutely | 


defeated by. reason. of the procedure obtaining under a State statute, 


which prevents a claimant under an act of Congress. from furnishing | 


 -conélusive proof that his right has been finally established under Boo 
State law, other evidence. ra the possession. of such right. ae) prop- 2 


| : ay be accepted by the Department. . 


The Depdrtment, while unwilling to: change ae ie ulations as. 


- requiring that the desert: land anna shall show: that he has a right. ~ 
to sufficient water to properly irrigate the land, is of opinion ‘the — 
: entryman should. only. be required to furnish the. best evidence obtain- 


| . able at the time he submits his final proof that he is possest of such | 
o mght. In the case of desert- land entrymen in the State of Wyoming, 
~~ the certificate of the State engineer, based: upon the report of the 


-. water commissioner, that the claimant is in undisputed possession. Gi get 


. sufficient: water to ropes irrigate the land entered. and is using the ~ 


a same in accordance with his permit, and the affidavit of the claimant 
that he has made a “ bona fide prior appropriation ” of the water, oo 
- together with such other evidence as the particular case may require, 


should be accepted as sufficient proof of comphance with the statute | 


and. regulations issued thereunder. — 


Claimants in other States where a similar difficulty « exists should be 


2. cquired to furnish the best’ evidence obtainable, and the recommen-. 


: - dation made by your office in this regard is approved by the Depart- . 


- . Ment, and the local officers in those States and.in the State of Wyo- 
-. ming ‘should be instructed to receive and pass upon final -proof 
submitted by- desert- land. entrymen in accordance with the recom-- 
- mendation made by your office, as modified herein, with reference. to. 


a claimants 3 ann the poate: of Wyoming: 
NOTICE OF DECISION-SERVICE BY MAIL. | 
| Sommer v. Enperson. 


— ‘Where notice of. a decision: is given by registered. letter, the registry return 


receipt is the. highest evidence of service thereof, and the date of delivery | 


- of the letter as sSbown by the receipt. is the date of notice of the decision. . 

Where proof. of service of notice by. mail :is supplied | as required by: rule 18 of 
~ the. Rules of. Practice, it will be presumed, after. the. expiration of the time — 

a _ specified in. rule 67, that the. notice was received in due course of ‘mail, 


but: service. by mail. will only bind the party. served from the time the _ 


letter. was actually delivered, as shown by the registry return receipt. 


Secretary H itchoock v0: the Comnvissioner of the General Land Oftce, | 
| & L. C.)- a November Li, 1906. oe oe EK B. E 


With your letter of November: 6, 1906; you transmit the record: in , 
pat thee: case oF J ulius Schmiedt Vv, . Andres Enderson, 1 in response to the | 


-€. : 
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. letter se the Depar tment of October 26, 1906, ioe ‘ise the: rec- 


"ord be. transmitted for’ its epaederation: upon’ the oe oe cer- 


tiorari filed by said Andres Enderson. 7 
_. ~The land in controversy is the SE. 4 SE. 4, ‘selon 7 Send EK. 4 NE. 
4 rand NW. 4 NE. 4, section 18, T. 199 N., BR. 69 W. Bismarck, North | 
i Dakota, of hich Ennderson made Koniestead eritry September 10, | 
1902. A contest was filed ‘against this entry February. 38; 1905, by o 
* Julius Schmiedt, charging abandonment, upon ‘which a fearing was 


had. The local officers found that the entryman “did not make the — ‘ - 
claim his home or establish his residence on the land in contr oversy, 


and the evidence shows that he had a good home upon a preemption | 
which he had proved up adjoining. the village of Ashley, North | 


es Dakota; that the entry. was made solely for the purpose of securing 
~ the meadow on said tract and not with the’ intention of making it 


his actual home. We find that he never at any time maintained | an 


actual and ‘constructive residence thereon, but: that his actual and po 


constructive residence was upon the aforesaid. preemption.” 


“Notice of that decision was mailed to claimant J uly. 15, 1905, by ~ -_ 
_ registered letter, and. was‘received by him August 2, 1905, as ehown 2 


by the “ Résistry Return Receipt.” On August 31st; whi thirty 


oe days form notice of said decision, claimant filed an appeal therefrom 


a which had been served upon the opposite party. You declined to" 
entertain it and dismissed the same for the reason that it ‘was not. 


= Ae filed until after forty days from the date upon which notice of the | 2 


local officers’ decision was. mailed to claimant. You then: considered. : 7 | 
the case under Rule 48 of Rules of Practice, and the record failing = 


to disclose any of the conditions specified i in said rule, you concurred 


| : ~ in their conclusions of law and. closed the case by decision of, Febru- 
: ary. 16, 1906. | | 


Claimans appealed. from that decision, which you. vaseline to 
transmit because-of his failure to appeal from -the. decision of the 
- local officers within the time prescribed - by the rules of practice. 


Whereupon: claimant filed his petition ace PeEuOE RE! oe was a , 


granted as above stated. 


If notice of a “decision is given. by rogrstered vie the. date a 2 


the delivery of such letter as shown by the registry receipt is the _ 
date of notice of the decision, =e is the highest evidence of. the > fact, mo 
of such service. , | | 


Rule 18, providing that’ “ oO, of service ay mail. onl ie the. _ 


= affidavit of the person who mailed the notice, attached to the post- > 


_ office: receipt for the registered letter,” and Rule 67, that “where the - = 

notice is sent by mail, five days Addidowal: will bs allowed for. the ~ ae 

7 transmission of AGeics and five days for the return of the appeal, Be ek a3 
ve were only intended to charge the person addrest with service’ ‘in nee a 
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is absence of : any proof to the contrary: Wheto the ae has Been a 
supplied as required by Rule 18, and after the expiration of the time 


; specified 1 in Rule 67, it will be presumed that the notice was. received 7 


-. in-due-course of anil but “ service by mail, whether by registered or 


unregistered letter, will not bind ‘the. party to be served, if it be 


4 _. shown that such service failed to reach him”: (John P. Drake, i 
LL.D. 574), and will only bind him from the time the letter was: actu-_ 


ally. delivered; as shown by the registry return receipt. That i is the | . 


a highest: evidence of actual service. 


Your office therefore er red i In not considering the « case upon claim- | 


ant? S appeal. 


The petition in . this case sdbeiis DriMa iets sufficient aan as > 


i for. relief to justify the certification of the record, but upon an ex- 


amination of the: same, the decision. of the local ofa is fully sus- .. 


| tained by the testimony—even by. that’ of the. claimant: himselfi— 
«which shows conclusively that if his occupancy — of the land em--— . 


braced in his homestead entry was sufficient. under any circumstances 
to be considered as a bona fide residence, it, was not to the exclusion 
of. a. home elsewhere, for the reason that he never abandoned. his 

| - home upon his land that he acquired under the preemption. law, 
where he had valuable improvements and upon which he se 


™ ua residé thru the entire périod covered by the hearing. | 
This “excerpt. ‘from. his. testimony indicates. the character of. the 


eos: on the homestead. It was in answer to the question as to» 
what move he made to break up: his. home on the preemption. claim | 


os and take his goods to. the homestead. He said: 


aap thought. is was a single man that 1 happened. to, go back and forth between ‘8 


& both places I could. not niake any living on that place either the first or second 
oo year. ae had to farm to make my living and therefore I changed from one. -- 
: place to ‘the. other after I farmed I had to take are of my grain, in this~ 


way I had my et down. there in ‘the papnare and: that claim is. not farming a 


&o Janae - 


He also testified ‘that hes: was ane to § ‘ prepare Hee ae SO | 
7 he could go. there and stay there” but it would take capital to do 
so and as the place was short of water it was impossible for him to 
stay. there. I could not get help. to dig a well. —— re * 

. The finding. of the local officers, that the claimant never at Ane 

. time maintained an actual or constructive residence upon the land, 

and that his actual residence was upon his preemption ' adjoining the 

; village of Ashley, | where he had a good home, is not only warranted | 
by the testimony but is ‘the, only. reasonable conclusion that. can be - . 
deduced therefrom. ty | Poe. e: 

Your decision canceling the entry is affirmed. ee 
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| Azsno Lan 1 AND Caren Co. v. TosuiNson. 


Motion for review of departmental decision of Seianien 19, 1906, 
88 L. D., 161, denied by Sey Be November ve 1906. 


- MILITARY BOUNTY LAND WARRANT—PROOF OF ASSIGNMENT. | 
’ Homer Guerrry.. 
Where one claiming ownership of a military bounty land warrant fails to show | 


that his claim rests upon a “ deed or instrument. in writing” executed by — 
the warrantee in complianee with section 2414, R. S., the land. department 


may require full proof.as to how, when and upon what considerations the — 


warrant past from the warrantee, - and is not precluded from requiring such 
: showing by the assumption of jurisdiction of any court to adjudicate the 
- ownership. of the warrant in a- proceeding wherein the warrantee, or those : 
entivled by law to his succession, were not personally served. : 


eee if echeeek to the Commissioner of the Le Land Office, 
AE L Cae : November 17, 1906. ° | (J. B. W.) 


- Homer Suey appealed from your. decision. of J une 7,, 1906, re- 
pareve to approve assignment to him of military bounty land -war- 
rant No. 34015, one hundred and sixty acres, issued under the act of : 
- March 3, 1855 (1 Stat., 701),., July 10, 1856, to William Smith, sea- 


man, for service in n the HAN) in the Mexican War, on . the ship Cum- a 


_ berland. 
There is no assignment. by Smith, or ie heirs: or anything to show | 


shee or when he or his heirs parted: with title or possession. | For all. _— 


that appears it may never have come to possession of the warrantee 


or of his heirs, or may have been stolen. Your decision does not state . _ 


whether a duplicate has ever been applied for or issued, or that i inves-_ 
‘tigation was made to ascertain whether such was the case. Claim- 
ant’s claim of title originates i in an assignment on back of the warrant » 
by W. D. Kilpatrick, December 16, 1904, acknowledged before and 


witnessed by Hazel Nordeman, notary publie, District of Columbia, 


to Samuel D. Morrison, Jr., of Denver, Colorado, who, one week 


later, instituted suit in the eee court, Denver county, Colorado, 7 


against “ W. D. Kilpatrick and the unknown heirs of William Smith, 
deceased, * in which suit service was made by publication against de- 3 
fendants as non-residents. The court found the proceeding: to be | 
one im rem ‘against the warrant itself and that the service was. s good, : 
“and decreed, “April 4, 1905, that: — | 
William D. Morrison, Jr., his heirs and assigns, are the sole, feaatl and abaoe . 


‘lute owners and holders of the said bounty land warrant No. 34015, issued _ 
| by. act of Congress approved. 1 March 3d, 1855, neat the claims of said war- 
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-yantee, William Smith, and the said W. D. Kilpatrick and their heirs and 
assigns, and against the claim or claims of any end all persons: whatsoever, 


A transcript. of the decree being: filed in your saa you oer | 


: approval of the assignment, holding that: 


_ The judgment. of this court does not show a, clear and indefeasible title in 


- Morrison for several reasons. [1] It is not clear from the statutes of Colo- _ 


~ rado. that a suit to quiet title to- personal property is, authorized. to be brought | 


in the manner pursued in this case; [2] nor is it clear that the parties were 
' brought into court by ° ‘proper. Service... ... No. presumptions are’ indulged 
in as to. the. regularity of a- judgment. obtained upon such service, and it must 
be affirmatively shown that the statute has been followed. ..... [8] There 
is no: satisfactory showing made in this case as to how the warrantee or 
his heirs parted’ with their interest. [4] It. is not shown whether’ or ‘not the 
warrantee is dead ..... and if dead. it.is not shown whether he died testate 
. Or intestate, or whether there has- been an administration upon his estate. 


A proceeding to settle title to personal property. to be in the age 


ee of it was wholly unknown. to equity jurisdiction. Pomeroy, 


in his work. ‘upon equity jurisprudence, in discussion of the subjects 


of concurrent: ees of Sauty and law courts, says (Sec. 17 7) 
that: | | | 


s mine the legal title to chattels between adverse claimants where the claim of 
neither party involves or. depends upon any equitable interest or feature. 


The concurrent jurisdiction abee not ites suits . . . nadtely to deter-: 


Possession of the chattel with claim of right was deemed eae 


oe 4 and sufficient for protection of its possessor until a better title could 
‘be shown and equity had no ground for procedure against one mak- ~~ 
ing no active. assertion of title. It was a maxim that “equity acts 

_ in personam” by enforcing the obligation of conscience when’ a claim- 
~. ant asserted rights. from which he was-in good conscience barred. _ 


i Proceedings. wn rem were unknown. in chancery, and. whatever juris- 
~~ diction of that character the courts of chancery have is wholly statu- 
tory, and no part of their original and general jurisdiction derived 
from the English high court. of chancery, to which they are suc- 
“cessors, in the jurisprudence of the American States springing from 


English colonies. The jurisdiction of the district court of Denver 
county,. Colorado, by ‘decree in equity to quiet title, or to adjudicate ; 
' title, to chattel property in the plaintiff’s possession, must rest- upon 
some provision of the constitution or statutes of that: State, and 


not upon the general powers of a court of equity under principles 


of equity jurisprudence. No such provision is pomted out by appa : 


: _ lant’s brief, nor has any been found by the Department. 


But if cach provision exist, another. objection lies to. this decsas 
aendering it inconclusive of the right asserted. It is a principle as 


‘old as English jurisprudence that no adjudication of right can be 
made until there has been personal service of process upon him whose 


| eee, are adversely. affected, or such other Progeemne. for. notice to | 


Ny 
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‘him as is ee i some: ine of the’ place of the subject- ee : | 
affected, to be taken and held by the courts as a full substitute for — 


‘such personal service. To confer jurisdiction on. the. court ‘to hear, 
_. determine, and adjudge at all; there must be personal service, or that 
-full-and. complete proceeding which the law authorizes to be substi- 


tuted for it. Substituted service can be made in such cases only as. - 
the law. authorizes, and only by. strict compliance. with its terms, 
together with some process: or proceeding by which. the - property 
affected is itself “ brought under control of the court by seizure or 


some equivalent act.” Pennoyer-v. Neff (95 U. S.,.714, 727); Web-. i 


ster v. Reid (11 How., 487, 459); Hart ». Sansom (110. U.-S., 151, 
154-5) ; Arndt ». Griggs: (184 U. S., 316, 320-1). There is no pre- . 


sumption | of jurisdiction when Sudoments upon substituted service - 


are offered in evidence, but “ the: facts essential to the exercise of the 
special jurisdiction must appear in such cases upon the record,” and. 
be proven by the one offering the judgment. Galpin v.. Page (18° 
Wall., 350). And when proof is offered, the adverse party may by 
proof aliunde impeach the verity of the record upon. which such 
‘judgment is founded. Thompson v. Whitman (18 Wall, 468). | 
_ Your office may properly require: proof that the court. pronouncing | 
such judgment had jurisdiction, for your. action is administrative, 
and the United States is a party concerned, entitled to be relieved of 
obligation to the warrantee ‘and his heirs before it recognize obliga- m 
tion to the claimant for the same demand. 
Had there been complete proof of entire regularity of the breosed: 


i. ing there was no evidence that proper parties defendant: were ‘made, - 


--in that no one is heir.to a person living ; and when title is alleged to _ 
have devolved by the law of succession, proof of the death intestate 


is essential to show title of the heir, and without such proof there is 


no evidence of proper parties defendant to the proceeding. 


The nature of the proceeding had in the Colorado court does not . 7 


_ appear to be such as the law of that State provides for service by pub- — 


lication. Section 41 of the Civil Code, as. amended. by the act of 7 


- April 5, 1893 (Sess. ‘Laws,-Colo., 1893, 77 dy SO. >) far as. 8 here material, | 


ms provides that service. by publication— 


shall -be made’ only in cases of attachment,. foreclosure, ee and delivery, 
or other proceedings where specific property is to. be affected, or the Saeed 


is such as is known as a proceeding im rem. 


The statute prior to amendment (Sess. Laws Colo, 1887, 107 ). - 3 
 read— | 


> shall. be made. ong | in cases - of attachment, “foreclosure, ‘Gini. and . Acitvéty, | 


ee divorce or other proceedings where specific property is to be affected’ or the. Dro- 


cedure is such as is known as a proceeding im rem. . 


Beyond the elimination. of ¢ ‘ divorce ” the purpose of the sere | 
| ‘Mnent | 1s not clear. It consisted. in changing “ claim” to the = | 


“DECISIONS: RELATING TO: THE PUBLIC. tanps. . 38138 | 


P } oni and- insertion hi a comma, separating it from the ord delivery. as 
“Claim and delivery ” were given a specific meaning by the act of | 


“1887 (ib., 118), as. what i Is: generally known as the law action of. re- 


_ plevin—a proceeding for recovery. of specific chattels—so that by - 
the. original. act, before amendment, “claim and.délivery” clearly 


i had relation to netians for recovery of specific chattels, in which they. et 


- were taken by process of the court, reduced to judicial custody, and. | 


. Were a brought under control of the. court by-seizure ” » (Pennoyer » v. 
Neff, supra), ‘and constructive notice by: publication can in such pro- 


oe ceedings be authorized. Equity had no part in it, and the proceeding | | 


Was one of law, tried by a jury. If by the prion dmeat. it was in- 


tended to give the courts of equity or law. power to adjudicate any © 


or every assertion of right to or interest in movable chattles which . 


the court had not “seized” and. over which. it took no specific 


2 jurisdiction or control, the proceeding can not be, styled one 7n rem, 
and the: proceeding is in. personam and the jurisdiction. beyond ibe: 


lative. power to confer without personal service of process upon the 


adverse claimant. The claimant has. therefore failed to- comply - 


with regulation 39, warrant circular of July 20, 1875, that: 


fe default of an assignment from the warrantee a decree of title must be: 
obtained from a. eourt of competent jurisdiction. 


~ But independently of the foregoing reasons, ‘and were gene full 
showing of regularity of the proceedings, your office may prop- 
erly refuse to. be: concluded by adjudication of local: courts upon 
- ownership of military bounty land warrants, if not satisfied that the 
warrantee and those claiming under him Nae parted with interest. 
therein. A land warrant is the bounty of the government in consid- . 
~ eration of meritorious service, and in granting the bounty it is com- 
petent’ for Congress to fix the terms and conditions of assignment or 
devolution of the bounty it confers. Congress, among other things, | 
provided, ( Revised Statutes, 2414). that land warrants “shall be—_ 


“2 assignable by deed or. instrument of writing, made and executed according to 
- such form and pursuant to such regulations. as’ aay, be. + prescribed, by the Com- 


2 missioner ‘of the General Land Office. 


“Without compliance with the statute by die svoriton: of me id: ‘or. ; | 


instrument in writing,” your office. is entitled to be fully advised of : 

all facts necessary to show that one claiming a land warrant not-reg- - 

- ularly assigned derives his claim thru some voluntary act-of the law- | __ 
ful owner by which he parted with ‘all real interest,-and-if living ~~ 
would be bound in good conscience and fair dealing to make a regu- 
: dar assignment. Without such assignment there can be no bona fide~. 


as purchaser or holder entitled to claim the warrant discharged | of any 


2" — equity that the true owner may assert thereto. The default ofareg- i 


= “ular assignment is in itself notice of any right of the owner therein. 
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‘The ouseaient 1s itself concerned and interested in Jnowing that 
the object of its bounty received.the benefit intended, to be conferred, 
and to be advised of facts enabling it to show that it discharged its 
obligation to him. Jt is therefore entirely proper to require full 
proof how. and when and. upon what considerations the first stranger 
claimant—in this case W. D. Kilpatrick—became possest of the war- 
--rant, and the right to require reasonable. proof upon such matters is 
not precluded by the assumption of jurisdiction of any court to adju- : 
_ dicate the ownership of a warrant in proceedings wherein the war-_ 
_. rantee, or those entitled by law to his succession, has not been person- 
ally served. [2 ¢ 7 
Your decision is affirmed. ° 


HOMUESTEAD—PREFERENCE RIGHT—KINICAID. ACT. 


“Foran. v. Cuan. 


The wisteraies right of entry accorded claimants under. the provisions of . 
section 2 of the act of April 28, 1904, attaches immediately upon their: 
becoming . qualified to pr oceed ther eunder,. in the absence of any inter--— 
vening adverse right; and where a claimant whose entry remains intact. 
was-not, at the date of the act, occupying the land embraced. in his 
entry, but subsequently ‘cured his default, his rights under the. statute 
date from the time he commenced compliance with the law in good faith, . 

- but if prior to that time any other qualified claimant had exercised. his . 

preference right .upon. the lands subsequently applied for by the de-. 
faulting SpPI can. the rigths of the pr ior oeetnae will not. be disturbed. 


| eee Hitcheock to the Oe ommassioner of the General Land- Office, 
(F. L. C.) — November 21, 1906. Oo - (E. 0. oa ee 


‘Lawrence. i Reina has appealed ei the Departhentt from your | 


- office decision of March 17, 1906, affirming the action of the local i: bas 


officers dismissing his contest against the homestead entry of Hugh © 7 
G. Clark, made ij une 30, 1904, under. the provisions, oe section: 2 of : 
the act of April 28, 1904 (38 Stat., 547 ), for the N. 4 NE. 4, SE. 4 


7 ‘NE. 3 +4, Sec. 23, NW. + NW. 4, Soc. 24, SW. 4, Sec. 14, T. 18 N, 


R. 24 W., Broken Bow lanl district, Nebraska: 


The entry of Clark was based upon his former entry of an adi Sis. = : 
ing tract; which he owned and occupied at the date of: filing his | 


Sep olicntion: Foran’ s conflicting application was not presented until — 
July 18, 1904, and. the preferential right claimed by him is based 
upon a former entry of an adjoining tract, made December 12, 1901. 
At the time Foran made application to enter he failed to make 
affidavit that he owned. and occupied the land embraced i in his first 
entry at the date of the passage. of said: act, April 98, 1904. Tn 


the. ccs of the local officers it is stated he was s advised that he. os: | 
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. would be required to make such: affidavit, ‘and with this holding 
your office apparently concurs. .It appears, however, that rejection 
of his application was because of the existing entry of Clark. _ 

— Instead of. appealing from the action. of the: local officers in 
a rejecting his application, Foran instituted contest against. the entry 
of Clark, and alleged as grounds therefor the disqualification of the 


as latter because of his ownership of more than 160 acres of land. 


_ Your office found from the testimony offered that contestant: had — 
failed to establish the charge made, and in this finding the Depart- 
ment: concurs. ‘The further conclusion reached in your said deci- 
sion, to the effect that “the ownership of more than. one hundred 


and sixty acres.of land acquired by a homestead entryman, after he 


had made the original entry, would not disqualify him from making — 

additional entry under the. Kinkaid Act,” 1s In- conflict with’ the ~ 
recent departmental decision in’ the case of Arthur J. Abbott, on 
review, decided October 3, 1906— oe L. D., ae wherein it was. 
held that— 


the former homestead entry should ie entirely eliminated from the en ieila 
tion and the right of the. applicant. determined as of the date of his applica- 
tion, without regard to any impediment thereto imposed under the general 
law by virtue of his prior entry, whether such entry was relinquished. or per- 
‘fected and the land thereby secured. In other words, if. the applicant | at the 
date of his application is: not disqualified for some ‘reason other than one aris- 
ing under his former entry, his application should» be allowed. If he owned 
other land exclusive of that embraced in his former entry, in excess of the 
amount which would ‘disqualify him under the homestead: laws, his applica- 
tion should be denied ; Orne Hwee it shonid. be sa ales iiere pe Pecorece 


= objections. — 


The failure of ioeati to bleh fhe charge made does not, of 


16: itself, however, warrant the holding of Clark’s entry. intact. If 


_ Foran was entitled to.a preferential right of entry under the statute’ 


at the time Clark’s entry was allowed, it follows: that. Clark’s affi- 
| davit filed with his application, to the effect that the land entered . 
did not adjoin. the land of any. other claimant entitled to a prefer- 


ence right, was untrue, and an. adjustment of the existing oe | 
would have been necessary (Davis v. Whitesell, 35 L. D. gs, 
Tn the case last cited it was held that: | 


- «The preference right conferred vested in all ‘claimants entitled to fine eater 
“under section 2 of said act, equally and at the same time,’ and’ the right" to: 


-  vexercise_ it continued in: allt for the same period, and in the opinion of the 


Department the. time of its. exercise within the specified period in-no way 
: altered. the rights: of ‘the applicant. | The right was perfect until the expira- — 
tion. of the period allowed for its exercise, and. could not be defeated or - 
| impaired by. the earlier exercise of the right by another equally. entitled. - 


Your office held that Foran was not an actual occupant of the land — 


: a embraced 1 in his first entry at the date of the passage of the act under | 
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which | his. rejected application “was. made and was “therefore dis- | 
qualified to claim any rights thereunder. | 

By ones circular of: — 31, 1904 (2 i D, 610), it is 
_ stated thats, | iad 


By the second proviso: of section 8,. such entrymen. who 20w own and: Gecane: 


i their. homesteads. are allowed a preferential: right for ninety days. after April 28, 


ae within which to make the. additional entry. allowed by section. 2 of the law. - 


In the opinion. of: the Department the requirement. imposed upon | . - 


ae Foran by your office: decision is unwarranted. Neither ‘should the: . 
limitation as to the time of occupancy be confined to the date of the | 


circular above referred to. The preference right accorded. claimants — 


. under. the -proyisions of ‘section 2 of: said. act: attached immediately 


upon. their becoming qualified to proceed thereunder, in the absence 
--of any other intervening adverse right.- If a claimant whose ‘entry 
remained intact was not occupying the land entered at the date of the’ 
passage of the act, but should subsequently cure his default, all his 
rights: under the ‘statute would: date from the time he cornered 
compliance with the law'in good faith.- If, however,: prior to the 
curing of such default any other qualified: claimant had ewercised his 
preference right upon lands subsequently: applied for by the de- 
faulting applicant, the rights of the prior entryman will not be dis- 
‘turbed.. This is the rule laid. down in departmental. decision in the 
case of Puetze v. Moeller, decided October 19, 1906. uae L. D. , 256), 
in the following language. a 


The preference right: granted. by: the act in: question: ‘vested only: in: persons 
‘qualified to: exercise it, and if,. prior. to the. vesting thereof, intervening rights - 
have attached to the land subject to. its. exercise, they will not be disturbed. 
The general rule that an entryman’s qualifications are to be determined as of-the . 
date of the presentation of his application to. enter is subject to the modification 
that, where, prior to the remoyal of the disqualification which existed prior . 
~ to such presentation, the adverse rights of others have intervened, Peas will oe . 
. protected. {Short v, Bowman, 385 L. D., 70, 74). : 


The testimony offered in the case under consideration ican chow 


that at the date Clark made entry under his preference right Foran: 


‘was not an actual dona fide occupant of the land originally entered. 
by him and he was not therefore then entitled to any preference right 


granted: to those persons entitled to make entry under the provisions _ 


‘of section 2 of the said act of April 28, 1904. The preference right . a 
did: not attach until his default was. effectually cured. It follows 


‘therefore the entry of Clark, based upon the affidavit that the lands a 


applied for were not subject to the preference right of any other per- 
‘son, was properly allowed, in so far ¢ aS any conflicting rights asserted: 7 

| aey Foran were concerned. a -_ 

The action of your ‘office 1 As, for the reasons herein stated, affirmed. 
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i: ‘CONSTRUCTIVE RESIDENCE--CLIMATIC. HINDRANCES-ACT MARCH 3. 


1881. 


we ogt Kae 
Pie ns 


- ALLEN ie 


“Under the. provisions of ie act of Marcli- 83, 1881, the Gombntasioner sr the Gen- 


. eral Land Office. may, in his. discretion, allow. a homestead. entryman: 


twelve months from the date of. his entry within which to. commence resi-- 


: - dence upon the land,. where it-is satisfactorily. shown. that on. account of. 


Climatic: conditions. it. is impossible to- commence residence within Six 
.-. months; but in.such case the entryman may be credited with constructive’ 


nes residence: for a period of six-months only, and actual residence for the , 
remainder. of. the statutory Lai of five years must. be: miade and shown 


as. in ordinary: homestead cases. 


7 - Seoretani H itcheock to the Oominiseonee of the. General tae Office, 
| oe L. CG) 2.0 November 21; 1906... (G. J. G.). 


An. isiaat has: ‘been filed by Allen Clark from the: decision OF «se 
your. ‘office of December’ 16, 1905, ejecune. ‘the | ae proof . a beth 


~~ fered: upon ‘his. homestead entry for the SE. 4 SE. 4; Sec. 30, N. 4 


7 _ NE. $ and SW. } NE. 4 Sec. 31, T. 148 N., R 29 W., Cass “a, : _ 
6 Minnesota. 


| The entry. was made June 2 2, 1900, upon ‘which the final. ee in 


- question was submitted July 20, 1905, final certificate being issued — 
on that date. As said ‘proof aioe cd that Clark did not. establish 
residence until in April, 1901, which was not within six months after 
entry, your office rejected the same, holding that “tonstructive resi- . 
dence for the first six months can only. be allowed where ‘residence: 


1s) established within that time.” - 


Tn the appeal here the proviso. to section 2997 af tie rene Stat- S, 
far utes, annexed to said section by the act of March 3, 1881 (21 Stat, 
| 811), i is invoked in belialt of Clark." ‘That. section, with the proviso, 7 

reads as follows: : | 


‘If, at: any time after the filing of id affidavit, as” required in ecction twenty- 


two hundred and. ninety; and before the expiration of the five years mentioned 


4 in section twenty-two hundred and ninety-one, it is proved, after due notice to 
jy? the settler, to the satisfaction of the register of the land office, that the. person. 
having filed. sucl. affidavit: has actually changed.-his residence, or abandoned the | 
land for’more than six months. at any time, then and in: that. event, the land so. | 
' entered shall: revert: to the government: . Provided, ‘That where there may be 
climatic: reasons: the Commissioner of the: General .Land Office may, in his 


. _ discretion, allow the settler, twelve months from the date of filing in which to. | 
commence his residence on said land under such rules and ee as he mie ye ee 


prescribe. © 0. 


It is urged that Clark could. be given ‘redit for: constructive 1 resi- 


dence from the date of his entry up to April, 1901, when, as shown by he 
} the proof, he established residence. 7 is alleged that it was error 2 


: : for - your office to hold— 


eck. That: os constr uctive residence. for tie first six aeutns can only be. allowed piiere e. : 
ms residence fi is established within that time,” for the reason. of the ema’ hind- e 


~ 
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ae rances that actually existed and ppeyeiited said Claris. fron ‘establishing his 
residence on the land: within the first six mouths, as was.or should have been - 
clearly brought out and shown in the final proof submitted, and which if not so 
‘shown can by additional proof be clearly shown, so-as to entitle said claimant — 
to the benefit of the exercise of the discretion of the Hon. Commissioner, extend- 
ing the time in which said Clark effected his residence on said land to the extent 


of the period of nine or ten-months that elapsed up. to the time of such. actual 7 
residence thereon. Thereby by the exercise of such discretion allowing said - | 


Clark such period of nine or ten months, by reason of climatic hindrances, ‘as _ 
constructive residence | on said homestead, rendering. his said eh Broor: sut- 
ficient. ae 


In ve final es Clark states that ie house on the land was built. 
in March, 1901, and that he established residence thereon’ in April 
of that year. * Neither of his -final proof witnesses was able to say 
just when Clark established. residence. In supplemental testimony of | 
: claimant, in answer to the question: « How many days during 1900 ~ 
were you upon the land entered? ” he replied: “ Thirty-five days Aug. . 
| and Sept. 1900—14 days 1 in } November 1900—I stayed on the, adjoin-. 
ing land, but worked on the homestead—on account of flood—excessive 
wet, making it impossible to get a team into the claim, that year.” 
Q. How many nights during 1900 did you sleep upon the land- in. question ?— | 
_A. I did not sleep there during 1900—couldn’ t, there was no house-there. 


Q. Describe the crops raised on said land each year,. ‘since 1900 ?—A. ™ 1900 
there was no crop—there was no chance, : ee 


The foregoing i is all the testimony bearing on nthe reasons sfor Clark’s 
alleged inability to establish residence within ‘six months from date 
of entry, and such testimony is not. corroborated. The receipt and 
final certificate issued to Clark are indorsed, oresumably by the local. 

officers, “ Refer. to Board of Equitable noun Residence not 
established within six months from date of entry.” Tn the general 
—eircular. of January 25, 1904, page 18, ae: to the amendatory 
act of March 3, 1881, supra, it is said: 


In such case the settler must, on final ine file with the register and receiver 


- his affidavit, duly corroborated by -two credible witnesses, setting forth. in 


detail the storms,. floods, blockades by snow or ice, or other hindrances de- 
pendent upon climatic causes, which rendered it impossible for him. to. com- 
mence residence within six months. A claimant can not be allowed twelve... 


‘ months from entry when it can be. shown that he might have. established his. : He 


residence on the land at an earlier day, and a failure’ to’ exercise proper - dili- 
gence in so doing as soon as possible after the climatic hindrances oaisaepes 
will imperil his entry in case of a contest. . 


| These instructions are a radical change 3 in the way of liberality _ i 

the homesteader from the original ones of April 18, 1881 (8 C. LO, | 
ae under said act of March 3, 1881, which provided: | = 

.. At the expiration of six months from date of entry, the homestead suger or - 


bas net been able to establish bona ‘fide residence upon the homestead. owing to. 
climatic, reasons must file with you this affidavit, duly corréborated by two . 
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i. credible seven: giving in detail the: storms, floods, blockades by § snow or ice, 
Or other: climatic causes, which rendered it y Happestinie: ck him- to commence 
~-residence within six months. 

It will be insisted in each. case. that the cient shail exercise all ccannnanié 
a diligence in establishing bona. fide residence as soon. as possible’ after the cli- 
: matic. hindrances ‘have disappeared ; and a failure to do so would: imperil the - 
entry in the event of a contest prior to the expir. ation of one year from. date of 


. entry. A ‘claimant ' can not be allowed. the latitude of twelve months, when it | 


can: be. shown that he could have established his residence on the land at an 
earlier day. To the end. that proper data may be placed on file, you will require 
each settler who seeks the remedy which said act trusts to. my diser etion, to 
furnish a supplemental corroborated affidavit as Soon as residence is established 
by him, giving date of the completion. of. his House; its probable value; and. the 
date of commencing residence therein. | pO 


It was clearly the duty of the local officers before i issuing final cer-. 


_ tificate in this case, the final proof showing on its face that Clark did’ — 
not. establish residence within six snoiths from date of entry, to 


require him to comply with the instructions contained. in the. general. 


circular of January 25, 1904, by furnishing his affidavit, duly corrob- - 


- orated by two. credible witnesses, showing in detail, che. reasons for. 
nis failure to- timely establish residence. The ‘showing made by 


Clark along that line, which is hereinbefore referred to, was obviously } 


: insufficient to -meet the requirements of said instructions. 


It is: prayed that Clark be given credit for constructive residenes ; 


ge from! date of entry up to the time he established residence in April, 


= 1901, a period. of nine or ten months. Your office holds that con- 
~~ structive residence for the first six months can. only be allowed where . 
_ residence is. established within that time. ‘This is undoubtedly the — 


rule in ordinary. cases.. But a different rule i is ‘fairly applicable where _ 
os, Son entryman. brings himself within theprovisions of the act of March | 
8, 1881, and the rules and. regulations which said act authorizes the 


‘ Commissioner of the General Land Office to prescribe. — This act, in. | 


_ effect, authorizes the. Commissioner in ‘his discretion to extend the 


time, namely, s1x months, ordinarily. granted: an entryman in which 
to establish residence, to twelve months from the date of filing. | Le: 
residence is in fact commenced within the twelve months and. recog- 
nized causes are properly shown which ‘rendered it impossible to — 
commence residence within six months and that proper diligence was 
exercised upon disappearance of the climatic hindrances, then the- 


- -entryman should be treated the same as if he had in fact established — 


residence within six months and allowed constructive. residence for 

that length of time. But it was apparently. not: contemplated. that | 
~. the act should extend further so.as to allow eredit for constructive, 
~ residence. beyond the first six months. The act of March 3, 1881, 


--being annexed as it is as a proviso to section 9297 of the Revised a 


” Statutes, which permits contest against a homestead. entry, on the 
. ground of abandonment * ‘for more than. S1xX Oe was evidently 
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"aeaied: to protect such entryman from charges of sau tepnank tors 


- a period: as long as twelve.months from date of entry upon. ‘showing _ ; 
that he was prevented by climatic reasons from establishing residence : e. 


within the first six months. In other. respects. the entryman is. to be | 


treated onthe same-footing as other entrymen, that: is, he is to be. - | 
allowed on final proof constructive residence: for ‘a period of cb. ri 
months. only, actual ‘residence for the remainder of the statutory i. 3 
period of five years to be made and. shown, as in ordinary homestead a 


cases. 3 
Applying | the foregoing to the case in. hand, it is apparent, ak 


Clark in order to avail see of credit for constructive residence _ 


during the first six months of his entry must make the showing re- | 
quired by the. instructions, supra, relative to climatic hindrances, and 
in addition, to complete-his proof, must show residence. for the full - 
period. of four and one-half years from: the date his residence was : 
- commenced, to wit, in April, 1901. . Not being able to. show. such resi-. 
dence, his enor was prematurely submitted, as found by. your office 
decision, but for a different reason from the one stated ‘therein. . 
‘In the case of McLeoud v. Weade (2 L. D., 145), cited on: “appeal, 
the entry was protected under the act of: Mach 8, 1881, in facé of 


| contest, altho residence was not commenced within Six. months: from 


~ date of entry,, but the case 1s not.in point as to the: question, of the — 


seredit to be given on final proof for constructive residence. - 


~The decision of your office rejecting Clark’s final proof i 1s affirmed, : 


-and the papers are herewith returned in order that he. may be given 


opportunity to comply with law in-the matters indicated, i. upon. - 


further examination of said proof, the same is found by your. office to: a 


= 


| be otherwise satisfactory, 


| ‘TOWNSITE ENTRY—SECTION 2487 OF THE REVISED STATUTES. 
| TownsiTe OF: Riverton. 


- ‘Where upon aie ‘opening. of land for townsite purposes ‘ yrocéedings: are ‘promptly, _ 
begun for incorporation of the town and for townsite entry by the corporate i 
authorities, such proceedings can not be superseded by the application of the- 


county judge to. make townsite entry, as trustee, under section.2387 of the — - 


- Revised. Statutes, the provisions of that. section giving preference to. entry 
- by. the corporate. authorities of-a town and merely empowering the county 
_ judge to act: for. the. occupants. and claimants in towns which have no cor- 
‘ _ orate authorities to act for them. Fs 8 , 


‘ Seas H itchcock to the Domidisioaes sy is Goin iad d Office, 7 = 
/ (FH. be C) Sant dea November 26,1906. ©. E. W.) - 


| With your letter of eo aniber 20, 1906, you pancwieed the aplis 


. | ation of Charles E. ee as. judge i the. district. court, second. a 


. *. 
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oe judicial eee Wyoming, ‘to ‘enter, under section 9387 ot the: © ac, Ee 


Revised Statutes, the NE. 4, Sec. 34, T. 1 N., RB: 4 E., Shoshone, a 

Wyoming, and his notice “of intention to. make townsite proof a 

therefor. - - Site 64, ae 
~The splints is. ; submitted: for consideration i de Deen raele 


; f sad for directions as to the allowance thereof, ‘ ‘whether. it shall be — - 


entered under sections 2382. to 9386,. or sections 2387 to 9389, United 7 


States Revised Statutes,” and for ‘direction as. to making ‘proof 
thereunder. | | | . ie = oe ee tanta, 

Ets capietell that the’ application is. one. ciples coming" under , 
sections 2387-9, and the Department concurs in that view. i. 
_. Pending ‘considersition of the application there was. filed on Sép: - 
; tember 26, 1906,.-an. informal, and on October. 17, 1906, a formal 


| protest. against. its allowance. | It appears that the land in question a 


was: surveyed, and was. set. apart as a government townsite by your 


mae office letter. of August Oe: 1906, and became. subject to settlement for ee eer 


that purpose on.and sfior the day of the opening g, August 15,1906. = a 
«Said section 2387 of the. Revised: Statutes. prencepedhe in the e ease he 
| of ¢ a. townsite on. public lands, that— - 


ee Ea is: Jawful, in case such town. be incorporated, for the eon pOLRte: ‘authorities Le 
, thereof, ‘and, if not incorporated, for the judge. of the: county. court: for the °° 
ce county in which such town is situated, to enter... the land so settled and bs 
ree - occupied in trust for the several use and benefit of ais occupants thereof . | 


oo the. execution lof the trust] to be conducted under. such regulations as may be. 


2 Dies bed: by the. legislative authority, of, the State. 


“(+ Under a reference to said section 2387, section 755 of the Rete 3 ae 
is Statutes of Wyoming, 1899, provides that— 2 | 


“Whert ‘the corporate: authorities. of any city” or ana or the "judge of. the 


i district court for any county or district. in this State in which any. incorporated 
-. town may. be. sitnate, ‘shall have. entered at the proper land office the: land, or 


- any. part. of the land. settled and. occupied. as the site of such city or town, . a 
it shall be the duty of such corporate: anthorities | or. r judge. to dispose « of and 
ie ‘convey the: titles to such land. 3 8 . 2 4 
‘Thereunder | a: district es in. the State: a Wyoming i is a , jndge 
of the county court. for each. county in his district, and is the person 
‘entitled, in-the. proper case, to proceed under said section 2387. See 
ne case of Bena Townsite (34°L. D., 24)... is : 2 
--- But it is observed that. the said. Section 755 of the wrung stat- a 
= utes inadvertently mentions such. judge as entitled, equally with cor- 
porate authorities, to make townsite entry for the land: occupied as — 


the site of “: any incorporated town.” There is thus not only a faile< 


ure to provide for the case of an inineomporated. town, but to the 


extent, that it recognizes such judge as competent ‘to fale townsite 


Pe entry of land occupied by an incorporated town, it is in conflict with 
| sald section 2387 of: the Revised ae which os pepe fa 


» B80—vor. 3506, M- a1. as 





- 
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of that only if not incorporated me ‘it-shall be. lawful for such » indge to 
‘ make entry of public land occupied as a townsite. = eee 
+ This application must therefore be considered without pe fevende i ae 
as said section 755 of the Wyoming statutes, since it purports to be*for — 
ae. the entry of the land Cee by. a. town not incorporated. at "its _ 


in ‘addition +t a Ges necessary foun averments descriptive of: the ay 
land and his official. capacity and of. the trust purpose for which the 


entry is sought: to be made, the judge. in his-said_ application. sets. 
«forth that all the lands described have been settled ‘upon as a town- 


site for the purposes of trade and business and were so: occupied : on. 


— August. 15, 1906, by more than one hundred bona fide occupants, and 
~ have-been ‘ ‘accurately surveyed and platted, and subdivided into— 
+ lots and blocks, with streets and alleys; and the town: is. named Cen- ee 
+ tral City; and that “ said town is not incorporated.” noe a 


The formal. protest. 1s” signed and sworn to- ay a “committed of a 


es ee appointed. for that ue’ at a mass meeting: of the inhabi- ye 
tants on October 3, 1905, “called for. the purpose of protesting ee 

against the appointment of Charles E. Carpenter, as trustee.” The * | 
_, protest sets forth inter alia that prior to August 15, 1906, application = 
Was duly made by citizens for the setting gue of this land for Le " Vee 
= site. purposes, and that— “i aoce A: 


On the 15th day of August,: 1906, said iand: was duly: surveyed. haa platted ee 
in accordance with law and the plat thereof filed in due time. in the office of cS 
the county. clerk. _, Said townsite was platted. under the name. of. ‘River- 9 
ton. and. all of. the ‘present settlers and land owners in ‘said town took posses: 

sion and claim title in accordance with said survey. and plat . ae Your: peti-. 
~ tioners are. informed and believe that» the application of: J udge Carpenter to- 

be appointed trustee was made by him under a total misapprehension of . ; 
| the ‘facts. | We verily believe that no. actual resident of the said townsite. ever | a 
. requested that said application be made. by hin. Said application is based — 
| - upon a different survey and plat than that referred to above and. one that was 
~ never authorized or recognized ‘py the actual. residents of. the said townsite. boa 


~It also designates” said town by the name of Central ‘City, a name that is not 
-récognized. or desired. by the. residents of said. town. - ‘The name.of Riverton is 


already widely known. and recognized thruout the country, and. a. change of. 


“name at this time. would cause much. inconvenience - ‘and- confusion ... The 
appointment of Judge. Charles. E. Carpenter as. trustee of: said townsite under 


— the. application . made by him would. work a great hardship to the citizens 


of: said town, and lot owners therein, and the business interests thereof, and 


would undoubtedly result in grave ‘complications of. titles, owing to the fact) 


that the plat on which it is based varies materially from the one. - recognized 7 


‘by the settlers as above set forth. 


~The protest i is accompanied by a serie copy of the order. past by” ee ak 
_ the. Board. of County Commissioners’ of the. county ‘of. Fremont, ee ae 
- Wyoming, in which said land is situate; formally approving ‘the ap- 
x plication oe incorporation of the town of “ Riverton ” and. appoint- fone ; 
: ing maperere to call the election. for: the choice. of corporate authors: ee 
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co Y ‘ie thereof There 3 is ‘alsé filed a sworn report of he ad  rispectare re 
“ ‘ showing that such ‘election: was held ‘October 99, 1906, by the. resi- : ae 

= dents: of the described. land, at which» sixty-nine votes were cast, of | sans 
tes which: fitty- eight. were in favor of, and eleven. against, incorporation. Rs 


It is further alleged - that. the. survey referred to. by. the judge: in > ao 


= any application | was. made on August. 24, 1906. ~The date of the ae 


cee Fudge’ s application is August 31, 1906. 


Under the circumstances, the Dearne will: not’ é direct: the i — 


oe Nance of this application. — In authorizing proceedings by such judge = : 


| os only. in. case the town is: not incorporated, the. law plainly ; gives: pref- , 


ee _erence to entry and trusteeship’ by corporate authorities, and in a ae 


_ ease where, upon the opening of land. for townsite: purposes, pro- 
3 ceedings are. “promptly. begun.for incorporation of the town and for 
townsite: entry by the corporate authorities, such proceedings cannot: 
be anticipated and barred by ‘the application of such judge, whom 
the law has merely empowered to act for occupants and claimants in ~ 
- towns which have no corporate authorities to act for them and which, 
‘ therefore, desire and request him to-act.: In the present case, assum-. 
ing the facts to be as stated -in the application and the protests, since 
incorporation is essential to a townsite. application by corporate au- | 
> thorities, it must be held. that the incorporation proceedings under the: ~ 
~name “ Riverton,” begun by the inhabitants as soon as the land was. 
opened for townsite’ purposes, and. based on the townsite survey made 
on the day of such opening, August 15,.1906, ‘are all preliminary 
steps in, and constitute the initiation of, an application for townsite 
entry to be made in the name of the corporate authorities. As. such 


initiated application it cannot, while being followed up with due e 7 


= diligence, be anticipated, superseded, or barred by the application of. 
the judge, made sixteen days after the date of the opening, and based — 
- on a survey made nine days: later than the townsite purvey: on which - 


cae incorporation was. applied for. 


"Bor: the reasons. stated, the e application must be rejected. 


oy 


. HOMESTEAD ENTRY—-MARRIED ) WOMAN—QUALINICATIONS-SECTION 2, o. 


ACT OF APRIL 28, 1904. Bae se oo 


| Kusmerney ¢ v. Grverrcn, 


ne “The. qualifications of: an ‘applicant to ake ‘additional entre under the provi- | 


_. gions of ‘section DOF: the act of April 28, 1904, must be determined as of. the. 


date of the presentation. of the application, and only those who on. that. ~~ 


= date] possess. the requisite. qualifications entitling them to. make: entry under. . 
| the provisions of the general: homestead law" are. qualified ‘to. make ‘such 


= additional, entry: hence a. married: ‘woman, ‘living with ‘her husband’ aid, io ee 


: not the head of a family, is not qualified to, male entry under said section, | 


¥ notwithstanding such disqualification ¢ did not exist at the date her original oes 


ee enuy was. made. z oa 
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se y H itehcock to the Odinmissioner ors the General Lend Of | 
: Fe L ©.) —- November 26,1906. (EB. oO. Py 


: Sarah F.. Gaon nee. Fitzsimonds, nee apeeiel to the ‘Depart. | 
ment. from ° your office decision of May 2, 1906, holding for cancella- — 


- tion her homestead entry, made June 28, 1904, under the ACen mel 


of section 2 of the act of April 28, 1904 (33 Stat., 547), for the pHs 4°% 
NE. a 4 SE. 4, SW. 4.SE. 4, SW. 1, Sec. 18, T. 19 N., RB. BT W., 


_. SE 4, Sec. 18, T..19 N., ‘R. 58 W., Sidney land: cae Nebradka ae 
a upon contest instituted ageiaet aid entry by Alfred. H. Kimberley. 
~  -'The contest. affidavit contains several distinct» allegations, one of - 
-_ _ which charges that the claimant at the time of. making said entry — 
- ‘was a married woman living with her husband, and not the head of © 
= family, and. therefore re from making entry under the 7 


terms of said act. = 9. 3 | Pe ee 
_ At the hearing divers objections were. fads by abies for defend- os 
ant to the jurisdiction, which are urged in the present appeal. The 
decision. of your office touching these matters 1s: clearly’ correct and 
is hereby affirmed. - : | 7 7 
‘The marriage of the claimant, as ee is vamied: and it. be- © 
comes necessary at the outset to. determine the question of her quali- 
fications to make the entry in question. Your office, in passing upon 
the matter of law thus raised, held that: claimant, bene qualified to 
make the former entry, upon which her right to make that now 
involved depends, it is immaterial that she subsequently by. marriage 
‘became disqualified. to make a homestead entry under the provisions | 
of the general homestead law. In effect this amounts to a deter-. 


+ mination: of the applicant’s. qualifications as of the date of the former 


_ entry, disregarding -all matters arising thereafter, ‘which would, 
- ‘under. the homestead law, prevent: allowance of the entry, thereby 
7 making the entry under section 2 of the act of. April 28, 1904, supra, : 


a purely additional one, the right:to make which i is dependent solely 

_ upon the right of the claimant to make the prior entry. In sup-- es 
“port of this your office cites as authority departmental. decision ren- 
dered i in the case of Maller v. Northern Pacinc By. — (GL L. D, | 


Oe)" ose AEG 
The ee ac has eeat to adopt. the rule tins broadly. sevted : 


in its administration of the act in question. In those cases. where at ia as 


the time of making application to. enter under said: act, the applicant Baek 
"Was shown to be disqualified by reason of the ownership of m ore than 
~. 160 acres of land, exclusive of that. embraced in his. former entry, OP oe 
‘make entry under the general homestead law, his application was 


| ~~ denied or his entry, if allowed, canceled (Arthur J. Abbott, on rN ra 


- 851, D.,.206). 


‘Unless the language used warrants a distinetion between entrymen : : . ae 
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7 er fie Sas Hiner rented. and eee women aie marriage’ tool a 


-_ place subsequently to the time of aoa former aes the same: rule phe - 


. ; | _pmust, be applied in both cases. 


~The Department has’ held that entri ies nade udder: séction 9, of he | 


= act of April 28, 1904, supra, are essentially of the same character as oe 


es those made under sections A and 38 thereof (Ja ames Dinan, 35 L.-D., - : ra 


a 102, 104). _All are in their nature original. ‘The language of section; 7 : 


1 of said act is too plain to admit of quibble i in constr uction. ‘It leaves — 


no room for inference or conj jecture as to. its meaning , and the qualifi-- 
"gations of entrymen under its provisions are as ‘clearly defined as. tho 


section 2289 of the Revised Statutes had been. incorporated therein. — 
- Entrymen- thereunder must. possess. all the qualifications required by 


‘the general homestead: law; as laid down in said section 2989.” beta 


~ character of entries made nee said act is defined by the requirement 


: oe ‘contained ji in section 1. thereof. that they be ‘ ‘made under the home- | 


ce “stead. laws.” Section 2 requires. 1 that. entries. allowed thereunder must . ee 
be “made: under the provisions of this act and subject to its condi-  - 
cee tons. < 1b must be conceded that this language subjects entries made i 

at's eeues to the conditions imposed by section 1, and-all of the * --— 
“requirements: of. the homestead law. not specifically. abrogated: by theo... 
ee remainder of said section 2:remain in full force and effect and must — eae 
oS tbe: complied. with.. Nothing contained therein or in the first pr OViSG, Oe A, 


as of section 3, amounts to a waiver of any of the qualifications required - 
Pee of ‘homestead: claimants generally, except. such: as” grew out ofa 2 
former entry. The disqualification resulting from. ‘marriage is NOt go oe 


a OF this character, and is. not. waived either directly or inferentially ree 
a bys any. ‘reasonable construction. ofthe language used. Herein lies . a 
a &* the. distinction. between the case cited by. your. office (Miller: Cee ni Fe 
2 - Northern. Pacific Ry. Co., supra) and the one under consideration. — Par ees 
As was. pointed out in. departmental | decision: rendered in the case Of ee a 

~ Puetze v. Moeller: (85 dD, , 256), ‘there. ‘is no limitation imposed: by. = 


‘section 5 of, the act of March 2. 1889. (25 Stat. , 854), similar to that. 
contained i in. section 2 of the act. of April 28, 1904, supra. The limi- 


- tations. imposed _ by ‘said: section 2 2 respecting the. qualifications ‘On. 
| -entrymen are ‘essentially the same as those provided in section 6of the. 

"act of March 2,. 1889, Supra, and it has been settled by the Department," ae 

.» that a. married: woman, not the head. of a family, 3 is not qualified: to a 


. make. entry under: said section | (Sarah J ‘Walpole, 29. Tu: D., 647). 


_.- In-the opinion. of the. Department. the entry of Gingrich was: : os : — 
— erroneously. allowed, she: ‘not being at: the date of. filing: her applica- ie ee 


¥ e tion ‘qualified. to make homestead entry, under the provisions: of sec- ; — Phe 
- “Hon 9 of the act of April 28, 1904, supra, by reason of her marriage. = 


as eo ane: action. of your office: holding her’ entry for cancelation i is, for, Ce 
ee the reasons herein stated, fereDY pa moa ee oe ee 
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| SWAMP LAND GRANT—ADJUSTMENT-—¥IELD NOTES oF SURVEY. ee & 


Sra ATE or Minwesora. 


; ‘Where sketch maps are  Yetutned with ne field-notes. ee survey, and the field | 
a | ee notes show intersections of swamp and overflowed lands with one line of a. 
a section. only,. the ‘sketch’ “maps will be taken into. consideration ‘in determin- 


. ‘Ing ‘the: character of the: portion’ of the section lying upon the suiveyed line, Pat 5 : i 
elit reference: to its swampy. or nonswampy. character; and. in such. pce een ss 
a stances,’ where the. outline. of the swamp. ‘or. overflowed lands is shown by _— ae 
_ the diagram to extend from the section: line fifteen chains or more within the oe 
oe ‘section, the adjustment will be made upon ‘the basis of the telative portions 3 ‘3 oe 
- >. of the surveyed line. shown to be swamp or dry by the field-notes of survey. one : 
If the diagram shows that the: swamp or overflow thereby represented ex-  . 
tends at any point fifteen. chains. or more across the section line, and. within ae 
the: section, the State will be entitled to such. forty-acre - subdivisions. lying ~ Je. 


io -upon: the section line as are shown by the field-notes of the major portion 


: | . of said line to be of the character. granted; but this rule shall have no- ae = : 
~ application in the adjustment of a claim: 9 the 2 interior forty: “acre: - subdivi- ss a 


o sont of a section. Se eee ae ae ae 


: oniiey: Hitoheook to the Donita of 8 the General Tad Offee, i. 


a . L. Cy. | November 26,1906. G. B. Gh ioe. 


This 3 is the appeal of ie Sas oe eeeeeen on your ‘office deci- 


ee oe of April 14, 1906, holding for rejection the State’s selection, per : 


ee &, — N O. 148, for “1974, 68 acres of land, In the Duluth: Jand district, = 7 ee 
<a) The: ‘action of. your. office j is ee upon oT See that. Hee field- a 
notes” of survey being the basis of adjustment of ‘the swamp-land = | 


os = grant: made to the State of Minnesota by. the act of March. 12; 1860 oar - 
eee (12 State., 8), the ‘swampy or non-swampy character of the landshere oe 
- involved ratist: be determined by the rude of f adjustment laid down. in aoe = 


eee i Lester, 543, as follows: , | a. S ee ea 
‘Where the field- notes are the baalsy and the intersections of the lines a swamp ) ie oe 


Meee & or overflow with those of the public surveys alone are given, those intersections“ . ee 


may be. connected by. straight lines; and all. legal. subdivisions. the: ‘greater part” nas = : 


ho» . of which are shown by. these lines to be ‘within the swamp ‘or overflow, willbe. nee? 
ane certified to the. State; the balance will. remain ‘the. property of the. government: ni ee 


ae “The basis of adjustment of the grant in ‘question j is, as said by. your Tee 


“fice; the field-notes of the: government surveys. of ‘the: townships ce 


syale:° invelveds... State: of. Minnesota (32 L..D., 65): ‘Ttis also true that in om 
ae ee all public land States having a grant of swamp ‘and overflowed: lands, : oo 
a ow where the. field- notes are the basis.” of adjustment, the rule. above’ - 
on set. out governs to the extent of its applicability. ‘But it is urged upon®..2905 
eee the appeal. that the returns which constitute the field- notes. in these oe 
—- townships show more than “the intersections of the lines of swamp or ley 
overflow with those of the public surveys ’ ” 1n. relation to the character. ey 
re of dl the land involved ; that said rule 3 1s therefore by. its terms 3 ina appli- ere a 
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- - cables: and facthes et as 6 ‘hes Aha ie surveys chow eae. aos 
.. tion of the lines of swamp or: overflow therewith upon one side of the... : 
*-pection. only, thus rendering the rule impossible of application. , a oe 

“There is’ much. force in. these. contentions. While it: may. ‘not. be ee 


eae amieed that: where the returns of the. survey of a township g give more 


ae information: as to. the: character ofthe land -than is shown by the Mie: : he 
eta ~ tersections. of the.lines: of swamp.or: overflow. with those of the surveyy: 0 f: 
the -above » recited: rule: is. wholly: without: application, yet in such. 
.. «instances there would not :seem-to be any good reason. either in the. Seek 
-.. application. of the rule itself, or in good administration, why the land aan 
ie “department; may. not look to these. surveyors’ returns for: such. pros of bc eee 
- character of lands as may be found therein. . rae rere 
7 te is undeniably: true, as. contended, that in. ‘many. ‘instances ‘the. a 
| sy : surveyors. return shows intersections of. swamp. and overflow. lands. on 
“upon. one side of a section only, and it is absurd to. say that the char- 
wee acter- of. such lands must be determined only by. connecting: intersec- ei ae 
. .. tions with a straight line where such line when drawn. would, be. the ne ee 


en same as the section line; and: therefore show. nothing. 


i. op put: all surveys: in the hands of capable and honest, surveyors, tof 
exact, from. them’ a faithful and efficient: performance of: their. duty, 9°" 55 a 
es “including a faithful and accurate. notation. of the swampy or non- 
» » swampy character of the lands-surveyed.” In accordance with this’ fu 
oe direction. your « office issued special: instructions to all deputies SUT Vey wh 


In the case of the State of Minnesota, ; supra, your offices was diccsted i 


. oS ing in Minnesota, i in part as follows: 


not, | “You. must. note. in ‘your ‘ficld-notes the exact distance at which’: you cue or i. : : NO ae 
| ee swamps, marshes. or. cyerflowed: lands,-or lands that are “wet. And ee ae 
ooo} amngit for cultivation,’ 2 and the. course of the line bor dering said Jands and in your Bee ew 
ee “notation of said Jands,- you will ‘state. that: ‘they, are “ subject to. overflow MGR oe ee EN 
oo Tate: © “wet - “and ‘unfit ‘for cultivation. a You: will. si1so;- as far. as possible from ey ee ices 
eee careful observation made. while. running the township and | section. lines, and. ae 
according to your best judgment, give in the dagram to be returned with. yours s oF 
rea é field-notes the outline and eatent. of all ‘such: swamp or. overflowed. lands m order ne oe 
WEE ere that. the rights of the State to the swamp lands. may: be properly adjusted. | | 
ae a The: surveys here in. question were ‘made under these eeetion nt Gee 
ry in accordance therewith. thé: surveyor’s return: included: ae dias #2 
gram,” which purports: to give the “outline and extent. of all. such. ae 
: ae swamp or ‘overflowed lands.” ‘These. instructions evidently. -contem- - se 
| a pkated | that ‘such’ diagrams when made should be taken into. consider-. coer wg 
.° “ation by the land department: in. ‘determining the character of the .° 
: oo “lands. - alt. does: not follow, and the. Department, can not concede, that ieee a 
& these diagrams are sufficient evidence of the swampy character of all ne 
- lands falling within their outlines. In so far as they purport.to cer- 9 
: tify that. the: represented. swamp - or: overflow extends: beyond» the ._ roe 
; . forty- -acre ‘subdivisions lying upon the. section, ‘lines, they. are not be ce 
2 believed to be of much : value. . In ) running section lines the: surveyor: ee as 
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had opportunity to sake ot the cheacies of ieee forty-acre subdi- 


visions, but the inside lines of a section are not surveyed upon the . 


7 _ground, and any diagram : made of the interior: forty-acre subdivisions 7 
_ from observations in the field. must, of ne, be i in Jarge measure | 
fanciful and unreliable. - . , 
While the Department i is not disposed to modify tiie ie in 1 Les- | 
ter, when capable. of application, yet in. view of the: foregoing con- 
| siderations, it is thought such rule should be supplemented, and it:is: 
directed, in instances where sketch maps have been returned, with 
surveys in the field, and the field-notes of survey show intersections __ 
of swamp and. overflowed lands with de line of a section only, that 


‘these sketch: maps be taken into consideration in détermining - the 


character of the portion | of the section lying upon the surveyed line : 


- with reference to its swampy or. non-swampy character, and in such. 
; instances, where the outline of the swamp or overflowed lands is _ 


: shown by the diagram to extend from the section line fifteen chains 


or more within the section, the adjustment. will be made upon the ne 


- basis of the relative. portions of the: surveyed line shown to be swamp 
or dry. by the field- notes of survey. That is, if the diagram shows. 


| that the swamp or overflow thereby represented, extends at any point a ; : 


fifteen chains or more across the section hnhe,. and within. the section, 


. the State will be entitled to such forty- acre subdivisions lying upon. 7. 
- the section line as are shown by the field- notes. of the major portion of mo 7 é 
said line to” be of the character granted, but. this rule shall have noes. a 
application in the adjustment: of. a claim. to ee interior piorey -acre oF ae 

subdivisions of : a section. 2 Sige ete 


‘Inasmuch as it is ‘datisfbctorily. ore. re many ve the: tracts 


_ “favolved ; in. this appeal may be subject to adjustment under this direc- ra — 
ea HOP) a case 18 5 returned oe further examination by or ‘office: nee 


SWAMP LAND G RANT—ADJ USTMENT-SURVEY—CONTE ST-CHAR G E. 


Watrace Q, Srare OF “Minwusora. g 


; General nies made in. a contest involving al maatioulis tract claimed bed the: . 


~ State’. of Minnesota under its: swamp-land grant, affecting” the character re, 


of. the government. suryey, are not sufficient to take the case out of. the 
= scope of the instructions of March 16, eve. (32 L. D., 65),. governing. the .° 
“adjustment of said eat ; 


Be Seoretary Hitchcook to. the Cn of the General Land Offee, Ree | 
nae a L. CG.) | ee, | January 14,1905. con ay W.G)e 


With your fice fetter: of the 9th. instant was tranaindieed a motion ae : : 
by William J. Wallace, which i 1s denominated as a, motion. for review oS be 


| 4 «Not reported in volume 38. 


"DECISIONS RELATING: TO THE PUBLIC LANDS. SO ay ODO. ent ot 


| a of: depatanental Gc < November 29 last. (not beperied), affirm- ' 
oa ing the action of your. office in. dismissing his contest against the 
State of Minnesota and. refusing to order a hearing upon his allega-. > 
‘tions attacking the survey of the NE. + of SE. 4 of Sec. 7,T. 55 N., 0 | 
cow Re 1o W., Ath P.M. Duluth land. ae Minnesota, which tract: is Mi ee 
aa ee embraced i in the swamp- -land claim of the State. . 


A prior contest had been instituted by Wallace Wieainet, thie State’s S. 


. ra to this land, which contest was’ the subject of. departmental 
~ decision of April. 14, 1904 (not: reported), wherein it was held that. 


his contest must. te, ‘determined in ‘accordance ‘with. paragraph 2 
of: the regulations contained. in departmental decision of March 16, 


1903 (32: Tee 65), that is, under the original plan. of. following. | 
~ the field notes OF survey of the. township in question.. ‘Thereafter : 


a . Wallace filed. a second application, in which he ‘sought: to secure a 

ae hearing, and thus” take it out of. the rules before referred to, upon — ne i. 
5 ah oy 82 “the general. allegation’ that the field notes: of survey were. false and. - aur - 
_ fraudulent in. the return of this land ‘as swamp. Both your office - oe 
~~ and the local officers 1 im. acting: upon this application held Wallace: ta 
: to be concluded by the. decision: of the’ Department upon his former. pt 2s 
*.. contest. Upon appeal, however, in the decision. ‘complained of, the Jo i 


7“ Department held that— 


: oe i e.- careful examination of the record: submitted discloses no ‘sufficient reason. Me a So 
fer taking this contest out of the rule heretofore announced and under, which a 
one his previous contest was determined.  — a eo ee 


oa 4 In the notion now 7 under consideration it is cre that 3 in his ae fae 
: | > contest Wallace assailed the title of the: State, not as a claimant but 
asa citizen. secking to attack a fraudulent’ survey. Viewed in this’ 
oO" et itis: unbesitatingly held that the showing is not Sufficient, to. 
Se warrant: an investigation in the field with a view. to. ordering further. oer. 
"oS survey. of the. township. . This holding. is without. prejudice to the? 
right: of. petition based upon specific: charges: and ‘accompanied ' by od 


ae satisfactory proof. attacking the. survey et the. township, but it is 


a deemed necessary to say that no. consideration will be given to char; ges : ; 
affecting. the character of the survey in a contest involving: title toa’. 
specific tract: claimed by the State under the ‘swamp land grant. a Sie 


- upon a general charge of fr aud or mistake in the survey of, any par- | 


ticular tract, investig ation should be ordered i in the field, or the charge 
+ held to be. ‘sufficient. to take the case out of the rules heretofore « 
a - announced. governing the: adjustment. of the. swamp land grant. ee | : 
+. the State of Minnesota, the plan of. adjustment heretofore determined as 
a oe could be readily defeated. . ek ay are 


_ Ehe: entire inatter considered, thes motion i is. s dismissed. 
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(SETTLEMENT. UPON UNSURVEYED. LAND-RIGHT OF SETTLER TO. 
DEMAND aes : 7 . 


te ‘ s ae - iL W. Catnanay. ae 


8 It ests in ‘the. dtseretion : and. judgment: of. the Commiscioner: of the General: 


Land - Office, under the ‘supervision. of the Secretary. of. the Interior,. to. - 
- determine whether. the public: interest demands: the. survey. Of a, ‘township,. a 
and a settler ‘upon land in. an ‘unsurveyed. township, however. imeritorious: ‘his... . P - 


= claim. may be, can not as. a matter of. P right demand. ‘a- survey of. the tract, 
7 settled “upon a a . ohm gh UL ease: Oy Be, aN 


a Secretar Yy Hitcheock to the ee of the General eee Office, Oe 
» (BL. C.) | November 30), 1906... (Ez FB.) 


- ‘The Department i is in receipt: a a letter fron Mr. L. w. ‘Callahan; : 
of Index, Washington, complaining of its. decision, of September 105.0 


1906 (not reported) ,_ affirming the action of. your office refusing to" cio 


have a survey made of township . IBN., R. 11 E., or a special: survéy ea oe. 


—. made of. certain claims in. said. township sa the panei of said. a ok 
~~ Callahan and others. _ ne: 7 Sn ee 
His letter has been. Peres as an “fatforshdl + motion for review. of . @ 
= said decision and the record has been reexamined. nee te, ee 
ooo “Phe: Department: did not base its decision upon thé ground nv : 
. the appellant was not a dona fide settler, but affirmed your. action". : 
because there was no sufficient. ground for controlling your judgment ae 


and: discretion in the matter ae directing the public land: surveys, . 7 ve 


ft even. if the statement of appellant as. to the bona ela of ‘his settle Rus te 
— _ ment, be accepted. _ : ee 
-~ Upon the ao leees of Gibhn ad others for these survey of this” oe ee 
oy township, Examiner ] McCoy was. directed to: make. an examination or. ee aac 


oo the. character . of the settlements in. said township, and i reported. cee ae 


2 follows: | 


Te Ww. Callahan does ‘ot eesiae on Melee On aceount a iil ‘health of hig wife i 


a ae ‘live near a Dr.; so they live at Index, nine miles from the claim. Im-. ~ 
ane provements : House of lumber 12. by 18; ne: acres. cleared. No fencing. - Pota-. | 
toes raised. last year, strawberries, onions, etc. ‘Timbered land, fir, ‘eedar ‘and | ee 


hemlock. Bed,. stove, table and chairs. No. ‘domestic animals. Value of ink 


provements, $200. - ome bin ch 
Fred J. ‘Lowe ‘does not. meeiae” ‘on “tract. ésides ih his paras’ at L245 


~ Chestnut str eet, Ever ett, Washington, ‘where he: is ‘motorman on.street car. Was.” 


i - on the place two days last fall. “Can not live permanently on. the place as he hag = 7 id : 
+ to support his. aged. par ents. The place is more valuable. for its timber than for ee 
oe agricultural purposes. - Improvements: Log cabin. Avs by. 145 slashing ; no. Jand” °°. 

_ -¢leared; no crops nor fencing. -Timbered land, fir, cedar and hemlock. Bunk, | uae 


and stove. "No domestic animals.” Value. of all improvements, $100: 


H.R. Lowe does not reside on tract.’ Resides at 2620 Rucker re ‘Bverétt, ae oak 


3 Washington, where che is. employed” as a. carpenter.. He. visited the: place e ‘last. 


a fall” ‘Improvements : Log cabin 12 by 14; slashing. - No. crops, cultivated land; 


oe “nor fencing. — Timbered land, fir, cedar and hemlock. * Bunk and stove. : No. live. 2 ee 


: "stock, Value of all coprenen salle. 
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Mr. L. or ‘Caliahan, one. of: the’ nigoennise comes nearer. ee a bona fide cay 


Ciias --settler: than: anost of: ‘the: visiting varieties of residents. ae others are very : ee 7 ~ 


ie fat ieews visitors: ih, 7% a, GES 6 sae 


3 recommend that the survey be not made. eA in i = be aie . . 


No further action was taken by the othiar cetilers, but: upon. onnne 


han’s application fora special survey of his claim, alleging residence fae 
: upon the same, Examiner McCoy was instructed to make a reexaml-  -. 


nation of Callahan’ S claim, and reported.as follows: 


i Mr. ‘Callahan, wife and baby;. went to. the claim. about two weeks Ago and 
- have been there: ‘since that: time: ‘They left the claim about: September. 30, 1905, . 


he states. He visited the: claim every month during the winter. 


He has ‘a split. cedar house 12 by. 18 feet and has begun a ‘eltchent “0 of same 
material, to be’ about: 10. by 10 feet. It is: eeiled inside, has: a. floor of ‘split 
*. boards, one: door and. two small windows. | They. have a cook x. Stove, tara for a: 


© éooking, table, chair and bed. Phe oe 
-.. He has. slashed. an oblong pate about 3 by re chs. and cut ‘owe. the ‘under- i 


— ord and burned: up: the trash, but .théslarge. logs remain where they fell. He os 


; “has cultivated by. means of hand. tools. an.ag ggregate of. about. fifty feet ‘square, 


and ‘is growing: onions, radishes. Potatoes, carrots and. strawherries._ Has: no Ee 8 he 


| oe fence nor stock: : 3 ee RO sates 
He has a ‘house rented at t Index, furnished, and1 resides there » when not « on b the. ie a eee 
| ‘He objects strenuously to. my appraisal o of: value: of his improvernents. and ee a ee 


A at some. appraisers ‘of. his own and write your: office. He has eut- about ‘fifty cee oo. 
ee trees above: 1 foot: in diameter, which he admits. three: men could. do. in, six days. es 


ee _ The cruisers estimate. he has" seven’ ‘million: feet: of fir and: cedar. — ‘Stumpage z ce af 
feat = ranges from. $1. 00. to $2. 00 per M.,, which would. net. him at least. BT, 000. 00" for. the Tee Ne 
= nee a timber. .  mhere- may: be fifty: acr es. which could be cultivated it cleared. OG 


He also stated that “these. settlers appear to be honest. aude very | ce See 


. ae aoe and deserving, ‘but. if: having a, residence 4 in. the ‘township. to the. oe 
a ~ exclusion of one elsewhere is to settle it, they are not bona: fide. ES 
csi tlers?: His. recommendation was. favorable: toa survey, ‘but: he sub- ae 3 ae 
tee mitted the cee to your office whether the settlements are 2 Bona fe 
| oe 2 : eae ee 

i “ifidavite have biseri submitted by Gallahait sine ne qalus and ae 


character of his improvements and: of his residence. upon the claim. 


When they are considered with the letters of Callahan, they do not.” | 


appear to-show a condition materially different from the conclusions. 


arrived. at by the special examiner as.the result of’ his examination. 
mein his. letter: of May 24, 1906, Callahan says: “ McCoy. stated in his 
last, report that I have about: fifty feet square. under cultivation ; in: 


— ; ‘reality: I have: about twice that.” This,. according: to his. admission, .~ 


“35 is:the: extent of cultivation of a. settler who: claims that his settlement — 

| 2 WAS, made. thirteen years. ago and that. there are one. hundred acres of 6.06.7: 5 
oe e agricultural Jand i in the claim. Th. the same letter he. Sayst eye have a f: oe 
a house rented in- Index. eight miles. from the claim, and enclose as 
ae - certificate from. Dr. ‘Hathaway, of Everett, ‘Washington, who wasmy 


oS wie S -physiciein before we were married, and Who. thoroughly under: ~ a : = 
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| Pere the trouble Site which she has suffered for years. eae will — 
: explain. why I have the house in Index.” - a 
These statements. are: mentioned. merely: to show that the conclusion, 
of the special agent | is not altogether baseless. tye SE - 
But the action of your. office refusing a a survey in. this case rests 


- “upon a more substantial foundation, and the question as to the. bona 


fides of Callahan’ 's settlement need not be considered. | 
The act making appropriation for the survey of the public creer ae 
provides. that in expending such appropriation preference shall be ._ 
given, first, in favor of surveying townships occupied 3 in whole or in. - 
part by actual settlers, but the rights and interests of the public are. 
_to be considered. primarily rather than the interests of the individual 


_ settler. The determination as to whether the public interest. demands ee 
"the survey of a township must rest in the discretion and judgment. of 
the Commissioner of the General Land Office, under the up Vielon Gk 


of the Secretary of the Interior. | | : ie 
Settlement upon _unsurveyed. public aud ig a. ie echadad : 


to persons. qualified to. acquire title. to same, but it. does not carry. of 


with it a right to demand a survey of the land. A ‘survey is not ae 


ake essential to the protection of the inchoate right of a bona fide settler. ae 


The report of the special agent shows that the general character of 
the township 1 is mountainous and.the land is chiefly valuable. for the oe 
~~ timber. growing thereon, but a small portion of it being adapted 10.7 
a agriculture. No good reason is shown why a township of this char-- | 


- acter should be surveyed, merely for thepurpose of enabling one = 
~~ settler to perfect his claim, however meritorious his. settlement. may ee. 
oe be, and a ‘special survey of the claim could. not be made without the foveal :: 

. survey of a large poe of the tompehip,. or iy a sisregard of the oe stag 


8 established system. re 
~~. You will serve Mr. Callatiait eth, a copy. or this latter and place Dae 
eae his. letter which i is transmitted herewith i in the } proper files. | ae 


_PRACTISE-RULE 42-SIGNATURE | OF WITNESSES TO. ‘TRANSCRIPT OF. oa oF 
| “TESTIMONY. | | ee ae i 
_ Evans v. Dawns. 


| Rule 42, of. Practice, requiring that. the transcript ‘of 4 the testimony of ¢ witnesses 
who testify at a hearing before: the local: officers. shall be “then and. there 


_ subscribed by the witnesses. and attested. by the officer. before whom. the. 3 


. .same- is . taken, unless the parties: shall. by proper stipulation. in writing, 


filed with the. record, mutually agree ‘to the coutrary,” has. all ‘the force and . 2 


| - _ effect of. Jaw; and ‘where, . in the absence of the required. stipulation, the. 
. - transcript is not so subser ibed and attested, a certificate | by the local 


: officers that the several witnesses were sworn before - testifying, together - es . 
. with a- -certificate by the stenographer who ‘took the testimony that. the BS 
transcript is a true and. correct transcript of the. testimony as given by: the on hee nae 
. witnesses, are not sufficient to cure the defect, and such unsigned and. un- a . 


ee: attested transcript can me: be. accepted as. evioence.. in the case, . 
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Bie, - Raia Hitchoook to the Commissioner of the General jo 1 Office ae 2 
So L. ue November 30, 1906. (G. ©. ‘R) oS 


ce This case anvolaee ts S. 4 : SE. 4, and the S.4 SW. 4 4, , Sec. 26, TT. = a. 
a 42 N., R. 6 W.. , Vancouver, Ww ashington, for ch. Charles A. Dawes. _ ae 8 


ae “Thade ‘homestead entry August 8, 1904:.. His application to: make 3 pe 
entry, thereof was accompanied by his affidavit stating. in substance aa 


| F - that.he settled on the land June 18, 1903, and thereafter continuously : _ | 
- ‘resided thereon; that: he.built a: house on- the. land, eleven by sixteen Pal 


ee, feet, made of split lumber, cleared about one acre of the land, raised. a : 


- potatoes and other. vegetables, ‘and worked on a horse trail, one and 


one half miles long; that. the pauper are eof the value of about a. 
a $300. | = | | oa i 


The reer was niveyad. in 1 ‘August, 1901. | a | me 3 
November. 17, 1904, John H.. Evans filed a aonteee es the: 


e eee alleging i in substance that the land is absolutely unfit for cul- | 


tivation in any part-or portion thereof; that no part ther eof could | 


‘ ‘be. rendered fit for cultivation or agricultural purposes ; that it is all’ 


thountainous; cut up with deep ravines and covered with a dense and 


highly’ Sean growth of timber; that each subdivision thereof is. 


‘fit only for. its timber; that the Jand 3 is remote from other bona fide 
__ settlements, and’ acéosaible only by rough mountain trails; that it has 
_-no valuable improvements thereon; that claimant’s allegations as to 
settlement, etc., were not made in good faith, but solely for the 
Paadulent’ purpose of obtaining the land for-its valuable timber. 
| Hearing was had before the register and receiver, under circum- 
‘stances correctly set forth in your office decision of November 15, 


1905, wherein your office affirmed the action’ of the register and re-_ | 


ceiver, and directed that a further hearing be. had at which the de- 


: » fendant, by reason of his default at the hearing (due to sickness) 


“will be allowed to introduce testimony. Your offices however, acting 
in harmony with the register and receiver, denied defendant's mo- 
tion, after his said default, to have witnesses for plaintiff recalled a 


cary ; for the purpose of -cross- examination. ees art 
. Claimant, thru his: attorney, has duly appatils sonenie. in < 


oh 8 Sane that. the testimony is. insufficient toshow that claimant had - . ue 
-.. not resided on and improved the lands in the manner set forth in - 


ie his special affidavit (above noted) when he made entry thereof. — 
The testimony, including proceedings at. the hearing, has’ con ae 
ae. “carefully reviewed; the same is substantially and in nee main cor | 

: rectly stated in the. decision appealed from. 2 o_o 
. The finding, however, by your office, that the testimony ‘  wadicntax oe 
z that the statements as to residence’ on the land since J une 15, 1908,. 


os 7 ‘made i in the defendant’s special : affidavit, are not true,” 3 is too strong; * 


. cin. ‘fact, is not. justified. 
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i hes Witness BCesrne L. Davis; fhe hoor apie. ake: sbeidea three er, 
* Fory. excellent: likenesses of. the shack and its. surroundings, from 


a _ three view points, and who gave. a vivid: description. of the. Jand and 


the: difficulties in reaching it, was very indefinite as to. the character” “of 
—. of the cabin on: the land. ‘He. did not.“ think ” anything was in it. ~ 

Ps, On August Of, 1904, the day he visited. the land; did not. recollect. | 

: i is that it “had: a floor, but. did know it. contained. no: stove; stated that 
there were ‘indications that — had. ‘been done. outside of. the - 


7 : shack. 


_its surface and very poor soil. ~The land is Boe inaccessible ; 


_ testimony, as: presented. — 


|. If these conditions exist, claimant poutd hace to are a very etrOAE ee. 7 7 
i showing as to good faith, ete, , else his jane would necessarily. have Osa. 


: be canceled. 


eS oe Your’ office. Te the ical office propose to ae aed eee the -pitiilegs” ee 
"to show his-good faith, and to that end ordered a further. hearing.» 
_ As one of the grounds of error, it is contended that claimant. iting: are 


gene tee ohn Ci testified that « cc ethers’ was: a: little bedding: § in ie hanse,” a 
te ote but no stove. No- witness testified that claimant. did not actually 
reside there, as: stated. by him in said affidavit; nor were. sufficient ME ae 

He oS _ circumstances: given . to. justify the statement. that he- swore falsely” ek 

in that.regard. oo | 2 

On the other hand, the amen in hes manner earn including a 

= surveyor ’§ field notes, show that the Jand. 1s. covered with a. heavy ae 

7 growth of merchantable timber and that its sole value is in the Jum-" _~ 

_. ber that. may be gotten. therefrom; that it is cut up by ravines and.» r 
canyons, is exceedingly rough and: mountainous; has many rocks on. ome 


a. wholly | so with vehicles. It would cost. ‘more than. $100 an acre - oe 
clear it of its timber and when so cleared would not be worth its : : i 
_- taxes for one year. | ‘Such 1s the showing. made. oi the. Pisin eee 


en to cross- -examine the witnesses who appeared against him, which 7 


ight he failed to get by reason of his sickness. = | 
—- The record shows that while the witnesses were: sworn, in Satna a 
— of giving their testimony, they were not sworn at its ene. mor.) 
does it appear thatthe testimony of any witness was “then andethere ae 


subscribed by the witness,” as. required by practise. rule 49, 


There was no stipulation 1 in writing entered into by. the parties’ fo 
the controversy to avoid the requirement of signing the testimony, ‘for. — 

‘the very good reason that the defendant was neither present, nor rep- ~~ 
resented at the hearing. -This neglect. or oversight is clearly charge-° = 
able to the plaintiff. - “Said. practise rule has the force and effect of — 
Jaw; its due observance goes directly to the very essence of orderly =~ 

and legal. procedure. Indeed, without the stipulation mentioned in 
said rile, the apparent. statements of witnesses, as. written out, do not ae 

_ have the force and effect of testimony, nor can they be considered. testi- cae 


b: 


oe mony ile ora oe sworn ato by the ee persons je maine them: Sean 


: ti is true the register and receiver: appended their certificate stating *~ i 
- the several ‘witnesses were Sworn. before testifying, and the contest — ee 


a ~ clerk. certifies. that the testimony, as recorded, “is a true: and contect eae 


= “transcript. of: the evidence | as: delivered by. the -witnesses present.’ 


» ~ These certificates are not sufficient to cure the defect: The certificate ie ae 
oP of the contest: clerk does not make valid testimony, out: of the unsigned. ee 

“3 and unsworn statements of witnesses, in’ the absence’ of the. réquired: aoe 
written. stipulation mentioned. in the | rule. This. point, raised: by ea 


ie a ; appellant, is well taken. 


‘Plaintiff will therefore be required | i oe his testimony anew. — 


ar Witnesses hitherto testifying : may have. read to them. that. which pur- : 


— ports to be their testimony, and: ie they make no suggestions as to... a 
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Ae corrections,. amendments, ete, , they may sign and swear to the same, ee er 
Pa unless | the edaired: written ‘stipulation mentioned | in the rule be Ege ees 
oo entered into. eine PES a ee en ee ee 
“Other. nvalanls. testimony may be cheodicea Dorendine iit ba ao 


os given’ the desired opportunity to cross-examine all witnesses. He may _ = . : 
then. introduce testimony, in defense, and plaintitt will have the : same oe 


ee : night to cross-examine his witnesses, a ee ee 
pe ots the conclusion | of the hearing: the register and. receiver will. ae 
a: again pass upon the case,-either party having-the right of appeal. 


_ With this dave the action. Hiappesed from i is affirmed. 


“FINAL PROOF—PROTEST—COMPLIANCE WITH LAW BY HEIRS oF 
> ares, DECEASED ENTRYMAN. 


| Mumnorn 2 VW. . Hers oF Sonvn. 


ae cg Where ‘the: heirs of : a -deceased homestead. entryman seek to perfect ‘the, eatys : 2 es 


: and: have not themselves, after the: déath of the: entryman, complied with the: 4 
homestead. law. for: ‘the: entire period required thereby, the “question as to. 


; - whether. the entr yman during his lifetime complied with the law for such a - ‘ ee 
-> period as; when added to the. period during: which the’ heirs complied with - Sis 


the: law,. would amount in the. aggregate. to the: required period, is a proper 
ae subject of inquiry, whether raised. by. pr otest « or. neUneE We at. the. time final . 

.. proof is. submitted by the. heirs. ; a 
‘Case of Heirs of Stevenson wD Cunningham, 32 1 L. D., 650, cited and distinguished. .- 


| es Secretary H H itchcock to the Cottimissioner of the General Land Office, es = ae 
se L. C.) November 80, 1906. ae ac ) a 


“November: 2. 1899, Teniin: Schut rniads iemectead: bent of re 


a oe + of Sec. 22, T. 12 N., R. 22 E., North ¥ akima land district, “ S ae 
a ‘Washington, and on December 5, 1904, .) ohn. Schut, claiming to be the - ee 


es father and heir at Jaw of the entryman (the entryman, it appears, = 


; \ ‘having died January, ea 1904, » unmarried: and without. rissue) gave, 7 : oe 
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notice of his intention to submit final proof upon the a Ja anu. a 


ary” 24,1905. Against the acceptance of the proof about to be offered oo 
by the sald Schut, John Meeboer, on January 20, 1905, filed a pr otest, 


charging that. the: entryman had’ never established or maintained a 


bona fide residence on the land, and that “since the decease of the © 
| entryman his heirs have failed to improve or to cultivate said land a | 
required. by law. ” 


_, Final proof was submitted - Schut. before ave fecal! Sian ‘Feb- ee 
ruary 1, 1905, and by agreement between the parties a- hearing onthe 

‘protest was sot for February 27, 1905, on which ae both _ parties. ea. 

appeared and submitted testimony. ee 7 


_ April 21, 1905, the local officers found oad held that— ee 1 


- - In the case of Heirs of Stevenson v, Cunningham (32 L. D.. 650), te Makem- | 


- gon - v. Snider’s Heirs case (22°L. D., 511) is overruled, ‘and. the ‘precedent © Poe! 


-established that, “Upon the death of a homestead entryman the right of entry: | . 


“goes to his heirs free from defect on account of any default on the. part of entry-: 
_man in. the matter of residence or otherwise ; ” also that heirs can complete the | 
entry by their residing on the Jand or. culely Hene the same; but. need not do 


both. 


= sald: 


| The protest, therefore, as well as: pr actically all the testimony: introduced: ae - 


the hearing, is ir relevant, save only: that part of the protest: which charges that --. io 
_ since decease: of said. entryman, his heirs have failed: to improve or: cultivate: pte FS 


said land as required by ‘law. oe 
The only testimony which we can consider is-that which bears Strictly: on the’ oy 


_-. eultivation of the land in controversy during the year 1904, which would indicate Sha x 
~ that the heir of the deceased entrynian elected to complete the. entry by culti- 


vation. Whether or not the cultivation of one and a half acres would be sufficient. 

to establish good faith is somewhat doubtful, but with the. Stevenson case before’ 
- us, We see DO other course open only to accept: the final proof. of John Bonet 
~ heir- at- law of Her man Sehut, deceased, and dismiss the protest. | 


On appeal by the protestant: from the action of the ‘iscal ct ae | 


7 ‘your office, by decision of October. 31, 1905, found, that “ entryman va 


has not resided upon and cultivated. the land: at any time and. only 
_ visited it- two or three times between the date of entry and date of © 
. his eee and. that there was never. any furniture in the eabin,” and gan 


i Tue. appears that the ertyman was ‘eleiuly in default as to residence erie _ 
the land at the time of his death, but in the light of the rule laid down in the ease - 


-. of Heirs of Stevenson: 0. Cunningham, supra; his heir is pot. chargeable with | ; 


¢ such default, since the entry came to him free from any defect « on: account: of goes SS 


. default on. the part of decedent. gt ~ 


ae . The only question therefore to be determined. is that of compliance with law tet oe 
vat by the heir since the entryman’s death. ar | 


As to the. acts of the protestee. after ie. death of. the entryzian, - 


sof which oceurred in J¢ anuary, 1904, your office found that they con: . : 
sisted merely i in the plowing of about three- “quarters of an acre of the oe 
| land and oe planting ofa coe pene: in J us 1904; that it did not i, 


ad 
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oo. 


: - ft appear raee as showing migae that ide potatoes’ were. ever “eit 2. = 
c _ vated: or harvested, or even that any, of the potatoes. planted. ever came i - Lae 
up} that: potatoes could not be successfully raised on any portion Oe 


eee the: land without irrigation; that there was no evidence of such irri- 


he A gation ; > and that, therefore, said planting was. but a mere. pretense at eee 


Su cultivation, Anse: for no other } purpose than to enable the heir to make es 
ae ape. Te was therefore held that— coca _ ee ee 


Planting a crop, as in this case, with lo expectation or, intention: of securing _ pe ee 


ae veturn, is not couipliance’ with the Jaw in the matter of cultiy ation. _Reas 1 es dees 


© Ludlow (2 (22 L. D., 205). 


ee * For this. reason the proof | was 5 rejected and. ‘the. entry. held ‘te ae ee 
Be ~ cancelation. : i | | Pie fae = ae 


~ The pr otestas j appa to ne Departinent.: cae. 
~The Department. concurs in the finding of. your: office a whe ‘effect 7 


ae . that: the protestee did not make a bona fide. attempt to comply with |. 


: the: requirements of the law in the. matter of improving nd: eda, oa 


:  vating the land in question after the death of the entryman, and that, cade 


| . therefore, his final proof was properly rej jected. and his entry canceled. 
a ~The ‘Department. cannot, however, give. its assent to the view ex-. a 
: “prest in. the decision of your office, and inthe opinion. of. the. locales 


Be officers, to. the: effect: that the heir. Of a deceased homesteader who, as 2. 
-. such heir, is seeking to. make ordinary five-year proof upon the entry | ete 
_ | .of the deceased, and is relying. upon an. alleged. compliance on -his + 
ee part: with. the requirements. of the homestead law for a period ee oa 
~~ less than five years, is not. chargeable with.a total default on the part. 
ee Sof the entryman to. comply with. the requirements of the law during: eee 
Ue: his lifetime. Considered in the abstract, certain parts. of the deci 
'» sion (Heirs of Stevenson v. Cunningham, 32 L. D. , 650). cited: by your. _ ne 


> soffice and. by the local: officers might seenr to support: that view. If, 
a however, the same. be read. and. considered i in connection. with all the ee 
“facts ‘in that case, it will be. apparent | that they were not intended by. a 
is the Department to beso construed. ot See 

- The material facts. presented in. ‘that case: bane tat 


; © follows: October: 26, 1892, Logan Burgess: made. homestead entry of ee 
| : bay tract, and. on: December 24... 1894, died, leaving. surviving: him his. Ae 
Ar widow," Elizabeth, who- sabssquently: maeried: one © “Cunningham: op 
February 9, 1901, John Stevenson filed an affidavit of contest against 
fos oe Baid: entry, ‘charging that the: entryman, Burgess, had. never ‘estab-- Weer 
ce “lished. a residence on’ the land, and that his. widow had, at no time 

since the death of the: entryman, resided upon or. cultivated: the land. 


oe : Stevenson also filed a. protest against the. final proof offered. ‘by. Mrs. = ihn, 
ane ~~ Cunningham December. 10, 1900, upon said entry. The Department, 


oe —! found from the record that neither the entryman. in his lifetime nor — 4 : rs 
cs Ag - his widow after his death had ¢ ever resided « on. » the. land, but. that the eae 
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a oo was: ectultivated: ‘by tie Siow: ae year on the deaith: ot the | ; 
_. entryman to the date of the hearing, 1} November 11, 1901, a period Of ss 


ee considerably | more than. five years. The only question presented, : ¥ 
. therefore, was. whether such. cultivation of: the: land by. the ‘widow ntact ie 

~.--eould be: accepted as. full: compliance: with the requirements of ‘the 

fa homestead law in the face of the established. fact. that neither the 

| entryman in his ‘lifetime; nor the widow after his death, had ever ©. 

lived onthe land... “It: was insisted on. behalf of: the. contestant that. ata 


za : : : inasmuch. as. the entryman had died. more than six months» after : oF 
Big making | the. entry and without: having established his. residence on. a aie 


the land, it was incumbent upon his. ‘widow to establish her’ resi: 


| dence there after his death in order to-hold the entry valid, citing — Bes 


the case of Makemson 2. Snider’ s Heirs (22 L. D.;. , 511). In answer * a 


to that. contention, how ever, the Department. said, in’ ‘effect, that the 
decision cited seemed to be based upon the theory: that residence on 


the land is essential to the validity of a. homestead claim ; that. where — 


-an-entryman was in default as to residence at the time of his death © 
his‘heirs take the land subject to all the consequences of. his ‘default; ” 
and that inasmuch. as he could have cured his default only by. estab- 
_ lishing residence on the land prior’ to ‘contest; it was necessary for. 

his heirs to cure the default by. doing what. he would. have been 


required todo had ‘he lived. It ‘was. pointed - out, however, that. 


the: establishment of residence. has not, in’ all: cases, bean: held: to' be» 


-an essential requirement tothe perfection of an entry. ‘under the. 


provisions of the homestead law.. Reference was. made to section — 


9991 of the Revised Statutes, wherein it ‘is provided that: in case Pe 


of the death of a homestead entryman, his widow, or in case of. her. 


death, his heirs or devisee, shall prove . Dy: two. eredible witnesses a : 


: - that he, she or they. have. resided: ‘upon or. ‘cultivated the same. for e 
the. required period. — And it was, held that this. ‘statute - ‘plainly 


- -allows- the. widow. or. heirs of. a. deceased. homestead entryman. to oe a ae 


_ : perfect the entry. either by residing. on the land or: by- cultivating = 3 ; 
ee and. improving it for the. specified: period; that: they. were not... 
required to do both, but might adopt whichever of said methods they. r 


‘Sachiese, and. ‘thus. earn. title to the land. regardless: of. whether ‘the’ 6 es" . 


i ‘entryman: had resided: on. the land or not. Applying ¢ that, rule le to. ae 


ey, ; the case then under consideration, the Department. said: 


“Upon the. death of the entryman’ the right to the entry was. ‘east upon his, : bag 
widow ; ; it came to her as a. valid, ‘live; subsisting entry, free, from any” ‘taint or 6 Fe 


defect on account of the default’ of the entryman; she was in no way. ‘charge-. 862", 
ae ‘able with such default,. nor. required to cure it, and: the fact that.it had been ere 
ae subject to. contest during the lifetime of. the. entryman. did. not. affect ‘her ST ee ee 

ee ‘complete. it-in either of. the two. ways. ‘provided. by: law, Te; “by: residing. On 2. 

|. ithe. land, or. by” cultivating. it for the .preser ibed. per jod.. She. chose: the latter, . 720. 

es method; and the. entry ean | not t be canceled. on the ground, that: she aid not also. ee 


Se * ps adopt the former. - 
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After a again. ane: that ae ae aleve that. tine widow had oe 


a ; = 2 eltivabed the Jand each-year sirice the death of the entryman ( which a Be - 
oa ~ was. J for-a. longer period than required. by jaw). the Department sald: 


- That: was all: that was required of her by. law. ‘She: was. not: ‘accountable: for - ee - : 
Pee “the past default. of. the: entr yan, and, ne entry can. not be oneelet without nas | 
os of default on: her part. a ee oe Re tte AS 


Tt was also. ‘said: in ihe: paragraph’ Pacers the: passage. eas ee ee 


eee ‘quoted. that it would: be. manifestly unjust: and “inequitable, for rea-. ‘ . 7 
-..sons stated, to. permit.a contest'‘to be maintained against the heirsofa 
as deceased: entryman on: account of a default. of, the entryman. existing ee 
pao long before the heirs. had any connection with the. land, and of which 
default: they had no knowledge, and that “ therefore. the law will not. o.0.05. 
allow the cancellation of the entry except for. some default.on their =. 
Se part; and in this case no such default i is. “shown on: the part of the - Cee 


a a 


5 a! ‘eliéte. a widow, heir, or devisee of a. deceased. homestead entryman. 


: a had, after. the death of. the entryman, ‘cultivated. the. Jand for ‘the 3°". °° 
required period of five years, the law had been fully. complied. with 
: : ; notwithstanding the. fact that the entryman had died. more than six : ee . 
months after. the. date of the. entry without ever having established. a 

~ residence | on. the land, and: that. under such circumstances. the default =. i 
of the entryanan: can. not be. charged against: his. Fidow, heir, or a Foes 


=. devises. eee Vee, ee 
In: the. case at: ‘bar an. i entively ‘different’ situation is. ‘priscitted! es 


os pee it is shown that the entryman died a little more than four years. 
¥ “after: making entry, ‘and that,, about one year later, his heir. sought: ieee 
to. make final proof on: the. ‘entry. It is ‘obvious, that the heir. could: 2-7: 
3 have shown compliance with the law. on his.own part for’ a ‘period | OF se 
not. more than one year. ~The rule applicable to a case like this is 
= announced i in the case of Schooley. w. Heirs of Varnum (33 L. D., AD Ge 
are = wherein the Departinent. held that in. order that the heirs. ‘of. rey is 
a deceased homestead entryman’ might preserve their. right to the entry oa 
de it is : hensssary. that. t they should, ‘within a | reasonable, time after the se 


: : : re i to. couiate. and improve ‘the. land, and. concne ‘such. ‘eultivation ce “Gee 
a improvement for such: ‘period. of. time. as, when added to. the: time. duri ing which, Co. 
— the: een!) had: complied with: the Jaw, would make five. ‘years compliance): Oe ey 


va iS pe the Jaw. 


Th. that decision the: Dep Meat vaitended.- to: shold: ee tat 2 . a 


ace follows, therefore, that Shee an hele Seales a 5 patent the’ hone a 26 


ee send entry. of a. deceased: entryman,. and. has not. himself, after the ee 
i death. of the entryman, complied. with the homestead - law for TGs. 0 oe 
et - entire period. required thereby, the question. as to whether the entry- oe 
+ man during his lifetime had complied. with the law for:such a period 
ao as, when added to ‘the period: during which the heir had complied i 
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: wih. the law, sal stout in the acer to. fe eered: period, ace 


is a_proper subject of inquiry, whether raised by protest or otherwise, : ce 


nk at the time the heir: comes up to submit final proof on the entry. 


That portion of Meeboer’s protest, therefore, wherein it is charge ce i, 


ae that the entryman had totally failed to comply with the law during ra. 7 


: his lifetime, and the testimony offered to support the same, might = 
with propriety have been considered: ‘However, in view of the find-— ee 


on: ing of your office to the éffect that the protestee had failed. to comply. ae ae 
- with the law. by cultivating the land after the death of the entryman, oe 
a 4% which finding is concurred i in by the Department, the. failure. to. Gols 
sider the other charge and give effect to the So offered to. enDS poe 


Pe a pee it, did not affect the result: 
on pe action : appealed fr om. is affir med.. 


; i instructed as : follows: 


ne 


a 7 


7 DESERT- LAND ENTRIES | WITHIN WITHDRAWALS. UNDER. -RECLAMA. = ; ie 


TION ACT-SECTION 5, ACT OF JUNE a7," 1906. 
REGULATIONS. 
| Deearrmenr, OF THE Leenion- 


-Generan Lanp Orvicn: 


Rocisrans AND. . Recrrvers, 2 
ee United States Land Offices. : 


Washington, D. c NV ovember 30; 1906. — 


cae None attention is invited to section 5 of hes ca of. ie une 9 em 


o. 1908 (84 Stat., 520); a copy of which is hereto attached. This. act be 
eS provides that any -desert-land entryman who has been or may be di- oe on 
a a rectly _ or indirectly: hindered, delayed, or. prevented. from. making an 


improvements or from 7 naaae the lands embraced in his. entry): 


- | | by. reason of any withdrawal under the reclamation act of June 17,.— Ss 
1902, will: be excused during the continuance of such hindrance: from - oa: 


be complying with the provisions. of the desert- land laws, a and you eae ee 


EFYECT OF ‘STATUTE, 


4. This act re anise to persons. who ive been’ directly or. nae 7 


ets = rectly hindered, delayed, or prevented by. the creation of any. yeclama- 


~ tion project or. of any withdrawal of public lands under the reclama-. ~ ne : 


: tion. act from improving or reclaiming the lands covered by. their, oa 
a, acs land entries a: Within, the exterior Himits of lands so > withdrawn. ee eet 


“BYIDENCE oF HINDRANCES. 


ae No sieriin ill be excused under this ak fou B: | Saphines i, 


bs. oe < “with, all. of the requirements of the desert- land laws until it. has. filed : — 
ee in the. land. office for the district: 1 im which his lands are e situated an ba 
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“ACTION on, EVIDENCE: or “HINDRANCE. 


as gy: “AS: soon. as you receive any. affidavit of the, Ghacdeter are = a as 
a oe must at once forward the same to the engineer in. charge of the. 92 
reclamation project under which the lands. eo are located, if = 
ay o the lands. involved have been. placed under the charge | of an ‘engineer, : eee 
‘<4 and. the engineer to ‘whom the affidavit is referred will at once report Aas ee 
oo you all “facts: within his. knowledge which will aid this office in. = 
os -taking™ proper. action. As soon as you have received. the report from — ey. 
the engineer you: will forward it, withthe applicant’s affidavit and = 
=. your. recorhimendations. as to its approval, to this office, where appro-. _ oe 
priate. consideration. will be given, and if the affidavit is found suffi-- 
~~ eient. the entryman will be excused: from. further compliance with the. 98s 
a requirements of the desert-land. laws: for: the period of one year from — aa 
«the date on which the affidavit was. filed in your office, unless he is: 
oe ‘sooner. notified of the removal of the hindrance. complained of, bit 

the: entryman must, during the continuance of such. hindrance, at the... 

~- end of each year’ succeeding the. filing of. his affidavit, file a corrob- 

—* -orated. affidavit, and a statement from the engineer in: charge of the © oa 
2? ee reclamation. project. in which. the Jands are located, if’the lands. are ree 
San: charge of an engineer, showing that’ the hindrance still continues, ae 
and any entryman_ who fails to file either of the affidavits required 
herein will be expected | to comply - with all of the requirements | ofthe > na 
_ - desert-land laws and his entry will be canceled if he. fails 1 to 0 male use oe 
ones the, soap annual 0 or. final proofs... pao oe Oi oe eee ae ee 


“WHEN DESERT- LAND LAWS Must BE comPLmED WITH. 


nee a Te the: facts. sane. in the: dar above: referred oa are end ee 
Ae ae to be.such as to entitle the entryman. to the benefits of this act, °°. 
~. -orif any hindrance which excused him from a compliance ‘of the law: oo 
~~" ghall be removed or. discontinued, he: willbe at once notified of that’ 
es fact and .will ‘thereafter be: ‘required to: make the usual annual’ and ee 
2 -fnal proofs of full: compliance with the provisions of the desert-land. 
eee: Jens, 9 and. duper failure to make such by proofs h his sentry will be canceled. es) 


_ CREDIT OR COMPLIANCE WITH LAW BEFORE ‘HINDRANCES. 


Se affidavit sie in 1 detail all of the facts: upon anid: bis Aree the ie Ga 
a / right: to be excused. This affidavit must contain‘a ‘statement as to. 
the “time when. the hindrance’ began, the | nature, character and 
..- extent of the hindrance, and it must. be. corroborated. by the oaths of. -. 
_ at least: two disinterested persons who can testify t to > the facts stated one 
Steed from their. own _pereonal ioe ee aa | 


ae 6: ate casés : avhere any hindrance of ‘the. character mentioned . ene 
Ce above: has _ been: removed thru the government's abandonment of a ee 
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peceanntien’ project,: or otherwise, all entrymen: ee “have: Sines: re 


: fully claimed the protection of this act by presenting: the’ ‘required es = 


affidavits. must proceed to. acquire title by completing their com- | a —- 
-. pliance with the: requirements of the desert-land laws,. but: they will © |. 


be. entitled. to claim: credit for the time during which they complied - ee 


Saece: “with. the law before the hindrance. began: For instance, if an entry age 
was two years old at the time the hindrance began and the entryman 
had. up to that time complied with all of. the. requirements of the law Bess 
ae and made proper annual proof thereof, he will have one year. after. ee 
*- "notice of the removal of such hindrance within which to- make his 
third annual proof, and two years from the date of:such notice within = 
_.. which to offer his final proof, but if he fail to continue his eompli-:- “. 
ance with the law and make the. Toate’: annual’ and final proofs a 


ae a his entry will be canceled. 


a. WHEN DESERT- LAND ENTRYMEN MAY PROCEED UNDER THE "RECLAMAS ne. 


‘TION ACT, 


a “All ce land entryinen who have been Ha dorea or : delayed) by oe 


ae ‘the. creation of any. irrigation project which has. been ‘successfully ©. _ 
en carried: into effect in such a manner‘as to make water available 108.2, 
gue ae — the 3 reclamation of the lands embraced in their entries may, if they we 
- have successfully claimed the benefits of this act in the manner pre-e 
+ scribed herein, : obtain water from such project for the irrigation Of ae 
their lands by relinquishing. all of the lands embraced in their entries, 
~... -in-excess of 160 acres, at. any time when they are required to do so. 
thru your. office, and obtain title by complying with all of the require. 
a ments. of the desert-land laws and of the reclamation act arid regu- 
ee lations issued thereunder, relating: to the irrigation of lands nae 
| in private owner ship,. but such entryman must, in good faith, main- —~ a 
ia el * tain: actual residence on the land not relinquished, or. be an actual... = 
ae occupant thereof and an. actual resident. in the neighborhood. of the. 2" ¢., 
Gon ee  dand, and he must make the annual: proofs of yearly expenditures 7 ne = 
ne - required, by. the desert- land law, but in making these: annual proofs 0°: 
he may take credit. for any money paid by him on any annual - |. 
ee a instalment of - the charges. fixt against his land. Such entryman Re 
>. must algo make the final proof and payment required. by the desert- > 
hee. © | Jand’ laws, and his failure to make: either such annual or. final ‘proofs se 
“and the. payments required: under both: the. desert-land laws andthe... <.0 
- a 3 reclamation . act,.or his failure to maintain the required. residence - i. oo 
ic cultivation, will result in. the cancelation of. his entry: and. the os 


2. : 7 forfeiture ore all payments theretofore made. 


ACTION ON: FINAL DESERT-LAND PROOFS. 


ts. Tt any. - desert land entryman makes the final pivnts: fr a ae 


oe a mentioned 3 in the precede section at. any, time before he has © Coogee 
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- Snide all: or ihe ‘paymenté aide his’ spater: a application” “you” ’ 


should” consider. his proof and if you find it sufficient approve and.” 
_. forward it to this office, where. appropriate action will-be taken, of = > 
which: the. entryman: will be duly notified. thru. your. 7 office, but: noi! 
final | certificate or: patent: will be issued under such proof until 


evidence. has. been. ‘received at this office that ‘all of the payments ‘ 


ee eonired under. the reclamation act: have been made, 
Ney, Reepecttullys Cor. ee Re 
G. F ‘Pouxoox, Acting Commissioner. 
| Approved: - a a se | 6, 
JB A. - Havencoes, Secretary. 


| (Séetion 2 5, act of, June 27. 1906, 34 Stat, 820.) 


AN ACT Providing for: ‘the subdivision of lands entered 1 under the 3 Heuston os ae 


act, and: ‘for other purposes. 


rena - Beit: ‘enacted by the -Benate and: ‘House of. Representatives of the ¢ United oa 
eet “states of. America in Congr ess. assembled,. eos: | aE ah 
Ole GG. BL That where. any. ‘bona. fide. ese land ented ‘has Keen: or may be. 


embtaced- within the | exterior limits ‘of any land withdrawal. or “irrigation. ~ rece 
project’ under the act. entitled’ “An-act appropriating the receipts from the sale. 
ay and. disposal. of public Jands in-cer tain States and. Territories to the construction . 
OE: irrigation works forthe. reclamation of arid lands,” “approved June ‘sevel- Tea. 
teenth, nineteen. hundred and ‘two, and‘ the desert-land entryman has been or | 
J amay: be. directly. | or: indirectly hindered, delayed; or prevented from’ making a 
ie “improvements or. from ‘reclaiming. the land: embraced | in. any: such: entry -by’)- °° fa 
: conate eason of such “land withdraival. or irrigation. project, the. time’ during: whieh 20% 
othe: desert-land: entryman -has, ‘been or may, be so. hindered; delayed; or pres..." ro 
ee “vented: from coiplying with. the desert land law shall not-be computed in deter- ae | 
a “mining. the time. within | Ww hich: ‘such entr ‘yman has been or. may be required: 10s os : ee 
_... inake“ improvements, or reclaim the land embraced within any such desert- laid a 
, : ae ha entry: ‘Provided, ‘That: if aftei inv estigation the irrigation project has: been or: 
“its maybe abandoned by the Government, time for compliance with the desert- jand: 32% 


: daw" by any. such entryman shall begin. to-run from, the date-of. notice. of. such. 


: ~ abandonment of the project and the restoration to the public domain of the Jands. ie 


withdr awn: in connection: therewith, and. credit. shall be allowed. for ali expendi- : 


tures | ‘and - improvements heretofore. made on- any” such deser t-land’ entry of 


a which proof, has. ‘been. filed ; but. obae the reclamation. project: iS. Carr ied. to com= 


pletion so. as. to: make: available. aw ater. supply: for the land. embraced. in any. | 


= such. -desert-1 and. entry, the entryman.. shall: thereupon | comply with. call. the = 


* . provisions; of ‘the. aforesaid. act ot. June ‘seventeenth, nineteen, bundred and two, ie 





Veo and: shall” relinquish’ ‘all: land: embraced: within: bis. desert- land. entry, in excess... 

Ao Sof one’ hundred and sixty, acres, and as. to’ ‘such one hundred ‘and: ‘sixty. acres. |. 
ae ~~ retained, he. shall: be entitled to. make. final proof and obtain. patent: upon: com- a ae 
*-pliance. with. the: terms: of: payment: prescribed in said act of June seventeenth, ape es 


- nineteen -bhundred and two, and not otherwise. But nothing | ‘herein, contained eat 


ae shall: be held to require.a desert-land entryman who.-owns a water right.and eas 


: “--yeclaims the land embraced in his entry to aoe the conditions of said reclama- ae ie 
_ eee act.: ; : ee ae. - . 


“Approved, Tune 2,1 1906. 
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FINAL PROOF-PLACE OF TAKING—CIRCULAR OF MARCH mA, 1906. 
a OSEF Suxonsnr, 


In case. the: offiver ‘anmaed in. ne final-proof notice, ‘before Som the: pr foots are. 
= 5 proposed: to be taken, has: two. or more, ‘established. places for the transac- ts 
“. tion of business within: the ‘jurisdictional: limits, and carries. on his official. 
a: e business’ at such places. at. regular, ‘fixed: times, the requirement of para- “a 
graph 3. of ‘the circular of March 24, 1905 (33 L. D., 480), that final proofs ae 
_”, ‘shall be made before ‘the officer named at “his regularly established place of. 


~ business and not. elsewhere,” will not prevent the proof. being taken at 
any one. of. such established places of business that t may be designated: in the. eae 


| notice. or 


oe | “Renee yf Hitcheook to the omiiteoner of the + Geer Land ORs = — 
ae i L. C.) eee ; December 4s 1906. @ eat : (E. O. P). ee 


J osef Bikers has ‘euial to the. ae fant your: joes ms a em 


| oe : decision of April 2, 1906, affirming the action of the local’ officers de- 7 2 a 
 .nying his application to submit fivial proof. i in sstipport. of his home. ed 
‘stead entry’ nracde July 2. 1900, for the: SE..4, See. 35; .T: 82 N,, Rie oe 


» 53 W.,. Alliance land district, Nebraska, before a United States com: aa oe 


“issioner at. his: office i in: Core tord: Nebraska.: 


~The. commissioner. before whom the ee ececaet to. aad ee 
— final proof, resides. at- a place. other than. Crawford, Nebraska, and 
maintains an office at the place of his. residence. It is clear, however, = > 
that he also maintains an: office. at’ Crawford, Nebraska, ovbich 1g. 28s 


, open. for’ the transaction of business regularly one day i in on week. tind > 
-. The action of your office is based upon the construction given to the: 5: 


7 language. of. par agraph. three: of general ‘circular ‘approve 4. March ee 
 94,°1905 -(83-L. D., 480). Tt ‘is: therein. directed. that - final’ proofs? 200 


ae “thal be nade only before the officer. designated and at “his regularly. a 


- -established place of business and not elsewhere.” The Commissioner = a 
_ mamed by the applicant is. apparently fully, qualified | to take final’; ° 


proof in homestead cases, and there is no objection: to his designation oe a 


ae bythe local officers, but only to the place where he may ‘transact. offi- 


- s@ial: business of this character. Such a narrow construction of. the “Ensen 
| ‘language. used 3 in the said circular i is not. supported by. sound reason ea 


oa ‘nor j is it in. confor mity with. a broad and equitable administration of- 


thas EAS: homestead. law, and is ‘unwarranted. It is ‘properly. required that “ 
officers taking final proof: should ‘be. allowed. ‘to .act. Officially only 
. during certain hours and at.a fixed place in order that: all persons in- er 
“terested: may: be fully informed. of the. time and. place: and have ample _ : ae 


a opportunity. tot appear ‘and make any. proper showing in the premises - - : 
they. may desire to offer. ‘Tt does not-follow however that one person: 9 


 anay-not have two or more established places for the transaction of = | 
official business, and so long as he keeps within. jurisdictional limits ie 
and carries on his official business at. the places established at Ui eka ee 


times: the. intent. of said circular i 1s satisfied. ee 
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| “The: dééiaion: rae oe is S accondinely, ibaroby: ienctead and oe = : - ae 
ea ee absence of any other. objection: than that.stated the local officers 
eae “should t be directed t to allow the gen of Sikor ski as: S presented, So ee 


“APPLICATION TO ENTER-LOCAL OFFICERS. 


| Waa J. Husker, 


a ae se X . a: 


Ns — = local officers. in ne assisting an. apoiteane in ‘the pr spain tei of liis application ao ae - 
| to. enter are the agents. of the’ applicant, and: where error in description is 
made by. ther in the: application. the: applicant. can not set up such error. Be a 


6. defeat the aney vening rights oF another acquir ed. in ignora ance thereof. 


Oo doeaey H itchcock to the: Commissioner of te: General Land fies. . oe 
as ee L. Cy December. 4 4 1906. a> 3) (ES 0. Pp ) hee al 


pies William. E “Hiskett: ‘ha’ appealed. i. ‘tha. Daiaat ‘from. your ee 
ee office decisions of November 7, 1905, and February 26, 1906, rejecting Re Bee 
a his: application to extend. his. homestead. entry, made a une 80, 1904, eh 
22 3? ander the: provisions: of section 8 of the act of April 28, 1904" (88 ee oa 
(2 Stat; BAT )» for lots 2. and 3, Sec. 3, T.1N., Ri 41 W., SE: 4 Sect NE. oe 
oe 7 Sec. 34, T. 2:N., oe AL W., Lincoln land. district, Nebraska, te: in- eae 
elude the Ne4 NE. t of said Bec. 34, and: the SW. ; . NE. 4 ad 8. 4 NW. nia Pe ce 
oe ob of: said See: oe anes oe 
. By your said ‘decison of November: ie 1905, ‘the’ Jocal <ffieens weet oo 
— directed. to. notify. applicant. that: he: would be allowed sixty days. on 
ae frem* date’ OL notice. to- submit: further. showing ohee support of Wigs 
oS - application ¢ or. to. appeal, in default, of either of which his application ae fe 
oe a would: stand rejected “ without: further notice to him. from, this office.” 0.) 
No response having been made by” applicant, your office, upon repor eagle 
of this fact by ‘the: local officers, closed the case February 26,1906, 
but directed that the local officers “ ; SO. notify him and. of his right ofS ee 
oe » appeal” *' from said decision. This: was clearly error on the part of 9° 
2. your. office, for had. applicant had.-notice. of your. prior ‘decision ‘of ¢ ./ 5. 
November. 1 1905, his ‘right. of appeal expired. at the termination of = 
oe Sarees days thereafter, exclusive of the: time, allowed for r transinission 2 
Se. =e is. contended ae ‘that onplicant, pee no eae of ag ve ea 
ay “reales of. November 17 1905, ‘and: this : appears to. be. the case, as: the pas se 
~..-yegistered. letter. containing notice: thereof addressed. ‘to:.the ‘record: ae 
address supplied’ by. applicant, was returned. unclaimed : to. the local ae 
office. - Applicant. alleges as - excuse. for his. failure to receive. ‘notice’ Q os 
oe athe: neglect. of the postmaster. _ This allegation. is not established by fh 
Bo - > proper. proof. . However, applicant. did receive notice of the final ~ 
- “ation. taken’ by. your office; and before. considering. further the. queso 8 
ES ton of! practice involved the: suffiienty. 0 of. the e application | to > extend a 
* oe the original entry. will be determined. ee ee ee ee ee 
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a ee AY: WY. 


cy * In support. OE his: sight: to: edit? he N. 4 | NE. 4 a | Sec. ‘3, T 1) iN. ne 4 : 
, applicant: alleges error in the execution ‘of. his original ap- oreo g. 





ee “plication, which error he asserts was due to a failure on the part. -. 
of one of the local officers. to properly. describe the land he desired to. 


enter. It is clear from the statement of. applicant’ that he relied 


upon. said officer to correctly prepare his original. application. In.” *, 


~ such case the local. officer is the agent of. the applicant, as it. is ‘the 


duty of entrymen to themselves prepare and present applications. «-_ 


to enter, and they’ are’ bound by the statements and descriptions. 


therein contained, and’ the fact that the preparation of the entry — : ae 
papers is entrusted to the local officers does not shift‘the. burden. In — 


such case such officers become the agents of the applicant. However, - 


“Inthe: -absence of intervening adverse claims- there. might | ‘be no =. 


serious “objection to permitting a: cor rection in such cases, but in thes | 


ae : case under consideration the rights of another have attached to ‘gaids “cc 
ele tracts: and. the error. having: been committed by. applicant he. can: not. ee 


“set it up to defeat the aca of another a omioeie in. ‘ignorance thereof, : os a 


OSS Feast’ at. fault. ee. cee 
_ As to the SW. 4 NE. $8 LNW. 4, "Spee 3 a 1 Ne R. AL W. a 


is applicant, asserts that at. the ite he made original. entry these tracks. noe io : 


were covered. by) the record entry of another and not subject to appro- 7 


=| _priation. This statement is borne out by the records of your. office, 
> es o butane further statement that, applicant had instituted contest against a 
~ said entry is not corr roborated by the same record evidence and itis = | 


a clear: therefrom that the cancelation: of said. entry was not the restilt = - 


ed - ofa contest instituted and prosecuted by’ applicant. ° By reference to. | 
“.-your office: letter: “Ee” of October 83,1904, it: appears. that this entry, as 
ae together. with. numerous: others, was- "canceled by -your office: after eo 
--. notice to the entryman, for. failure to submit final. proof. within: the. Se 

“+ statutory. period. - Applicant. can not therefore assert’ any: right. to eee 


i the land. by virtue of his: alleged contest, and ‘as at appears, and “is: = 
admitted. by. him, that at the time: he made his original entry there: .. 
were other vacant lands contiguous to those entered which might ... : - 
have been included i in his ‘said. original entry, no ground remains for 
. the allowance of his pending application, upon: the. showing. ‘made, ae on 
touching: the last- described tracts, and as the entry ot another has _ eee 
been: allowed for said tracts the same will not now be disturbed. — ee 
Even had no adverse: rights. intervened, the application i in question, aa rn 


Se . : presented, could not be allowed, and though the. Department might, ‘. . - 
in the absence. of such rights, permit the applicant to make a further 9... 


Boh 2 : showing’. in support of. said. application, such. action will, not. be taken en 
when the result thereof might. be ‘to. disturb or. defeat: an Bane ee 


ore Be tight superior to. that of the. applicant. aoe a Kit ee eel 4 
“The decision appealed f from 1 is s accordingly hereby afirmed. SS ea 
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‘ se : PASTURE AND WOOD RESERVE LANDS IN. THE Kowa; gone, Feta 


AND APACHE INDIAN RESERVATION IN OKLAHOMA. 
Rucutations. , 


“Daparrwant OF "THE i TavreRtoR, So, ket ee 
| GENERAL Lanp OFFIcE, 2 


oa Register ae Beets ~ 


 Onited States. Land pie Lawton,’ Oklahéma:. 


a “Washington, D. Os December | 2, 1906. : : : : . “ 


mee “Sins ¢ ‘The regulations approved. by the Secretary: ee 19, 1906 . ie : 
ep: oe (35 Li. D:. , 289), issued in accordance with. the President’s proclama- “ e 
: ~ tion dated September. 19, 1906, in: conformity. with the act of June 5, 


co : : 1906. (34 Stat.,. 213), providing for the sale of the pasture and. Goet a = a 
- reserve. Jands in the former Kiowa, Comariche and | Apache Indian © y 
* reservation, situated i in the counties of Kiowa, Caddo. and. oe ao 


oe : in your district, are amended and modified as follows: | Pere tea 
~. Section 3. No bid will be considered that-is received. by you ‘before, oe 
OF tae 90 clock a.m. on Monday, the 3d day of December, or rafter 4 0’ ‘clocke oS 
ae p. m. on Saturday, the 15th day of December, 1906. a 
“ Section 7 . Each bidder. must, inclose with. ae bid. a. dratt: or. Scheer patie ae 


oe issued by a ‘national bank, or his individual check duly certified bya = - _ 
fee proper’ officer of a. national bank, for one-fifth of the highest. amount oe 
Se Bid bye ‘him’ for any. ‘tract; but bidders who bid. for. more than one = 
tract are not required to inclose more than one check or draft. The ©. * 
oo draft or check should be made payable: to the order: of “ The Secre- a 
‘tary ofthe’ Interior,” but checks. or drafts. made. payable. to the order. ve eee 
2S Soo. Of the register. and receiver, or to either of hems: ee be accepted and ae a ea 


ee MS endorsed to the Secretary of the: Interior. | eee 
_ Section 14. Beginning at 9 o’clock. a m. on | Monday the: 17th. day atu 


ne “Not! December, 1906, and continuing thereafter, Sundays and holidays oar 
excepted, from 9:0’ ‘clock: a..m. until 4 o’clock p. m.; so longasmay be. 
necessary, you. will publicly, under. the : supervision of such ‘person. or 
“.- persons as the. Secretary of the Interior. may designate, open 'the box 9. 
or boxesin which the bids have been deposited and take therefromand ~~ 
pf thoroughly. mix and distribute all of the envelopes containing bids-in “88 
such amanner. as to. prevent their being opened i in.the order in which a 
-. + -. they were: received by you, and after they have been so mixed and dis- = 

ee - tributed you. will. proceed. to: publicly open: the. bids. indiscriminately On ene. 
o> -and-at-onee cause the name of. the bidder, the lands bid. for, and the 

— amount of his bid, to be Publicly: announced as. soon as s the: bid is ee 


ern Dpens 


aid . The ‘Pogulations copied Goober 19, 1906, in. ‘conflict: herewith a are rece 
ne ~~ annulled and: vectted) ‘Sthereca: such regulations remain’ in n full ee 


we ~-force and.effect.. 


. Very respectfully, 


| Approved: ee A 
JE A “Trexcocx,  Seorctary. a ae ra eee 





we - - Riouass, Comanissioner. aco 
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“OKLAHOMA scHooL. LANDS-SECTION 8, ACT oF JUNE 16, 1906. 
-Torerrory | OF Onnanonea, 


: ‘Section 8 of: the act of June 16, 1906; niaking. él grant to” the future State. of. 


' Oki ahoina for. various. educational’ institutions mentioned, reserves ad fe 
4 grants to. the State not only the sections 13 theretofore reserved for such sane 
use, but’ also all sections 13. of the» lands theretofore | opened remaining _ 


a £ undisposed of at the date of. the passage of said act, 2s swell as all sections 7 
oi 13 of lands, thereafter to be Spened.: Pes ¢ 5 MEE ye Pugh eae ae 


oe Secretary: H itahcool to the. Cotnmésstone® of the General Land Office, ie 
(PLC) December 15, 1906. CRW.) 


he: Dearie has considered a. ci ron the Governor of. the . 


= Territory of Oklahoma, requesting a -construetion of. section 8 of the | 
act of Congress ‘of June 16, 1906. “(84 Stat., 267), ‘relative. to the -. 


i extent of the grant. of sections. aon: the Territory of. Oklahoma to reas 


c -the State: of Oklahoma, in. connection with your letter. of: report a 
thereon. dated: the. 16th instant. ee eee ue Pat reads as 


ie follows: 


“Th at section feeneen in: te ‘Cherokee ‘Outlet, the. ‘Tonkawa adie Resetva:.- i . 


aan and the Pawuee. Indian. Reservation, reserved. by the President. of. the =: 


ic ‘United States by. proclamation issued August nineteenth, eighteen hundr ed: and — 


ce ninety-three, opening to settlement ‘the said lands, and by any act or acts. of os 
Congress since said date, and section thirteen in all other lauds. which have been: i. 


so or may .be. opened. to settlement inthe: Territory of Oklahoma, and all. lands — 7 
a ~ heretofore. selected in dieu thereof, is hereby reserved and er anted to said: State 


be for the use and. benefit of. the University’ of Oklahoma, ‘and the University - . 
ater Preparatory School, one- -third; of the normal. schools now: established or hereafter ST ge 


to be established, one-third; and ofthe | Agricultural and Mechanical, pe Colleee ae 


. sand the Colored Agr icultur al Normal Univer sity, one- -thir ad. 


Th at. ‘section thirty- three, “and: all lands. heretofore selected: in len thereot. gr 


a” ; ‘heretofore reserved under. ‘said proclamation, and. acts for charitable’ ‘and: penal oe 
. institutions and public’ buildings, shall be’ pouernonc®: and disposed. of. as. the Oe Ra 5 


; és _ legislature. of said, State may prescribe. 


Prior to the President? Ss proclamation of ‘August 1 19, 1893. (08 Stat. 
o 1999), referred to in said section 8, provision had bean made for the — 
opening to. settlement. of the. following portions. of the ‘Territory. of. 
‘Oklahoma. without. ee for the reservation’ of section 2B, 


; “Bamely? 


oe + Stat, 1008). 


May 2 , 1890, , Publie Land Stip, act of f May ¢ a, 1890 10 (28 Stat, 


81, 90). 


B, 1891 (26 Stat., 749,758). 


April 99, 1889, ‘old Oklahoma, vunder act of Mareh 2 ay “1889. (25 ae 


“September 92, 1891, ‘Gue a ry Tox, and Towa lands, act of ot February! ae 


ee Septenpber 2 22, ‘1891, ‘Pottawatomie lands, act, of March 3, 1801 28 : . Ee 
co ~ Stat. ee eae ae ae ig a 
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ere 1891 (26 Stat., 989, , 1022). : a See 
ae ee 2 ihe Kickapoo lands were ‘not one nntil My 93, 1895, , ander ie amy ee 
a "provisions of act of March 3, 1893. (27. ‘Stat., ‘BBY, 562). 


-. . The first reservation of section 13.in the Territory 1S. ‘touid3 in Te 7 
-proclamation of the President, dated August 19,1893, supra, pro- - 


_. viding for the: opening. of the lands within. the Cherokee Outlet. and 
- Tonkawa and Pawnee reservations. Therein section 13 in each 


| ‘township | was. reserved: for university, agrictiltural Oreo and nor* 


mal schools, “subject to the action of Congress.” May 4, 1894. ae 


(28 Stat., 71); Congress ratified the reservation made of id sec- 


. _ tion 13. °. "het: of Ja anuary” 18, 1897 (29° Stat., 490), provided: for. the 


. opening of the lands. within cee County, Pee in that act section. 13. a 25 - 
was reserved “for such purposes as the legislature of the future ee ee 


ese State of Oklahoma + may prescribe. ” “Act of ‘March 2, 1895. (28 Stat., 


oe 5 897 ); ‘provided. for the opening of the Wichita lands and the act of i 
ee. Sune 6, 1900: (31, Stat, 679), pr ‘ovided. for. the. opening. of the Kiowa, ee 


ee Comanche and. Apache lands, and. in. both these acts was provision 
or made for the reservation of section. 13-in- each’ township. . nae oe eee 
The real question. presented by: the letter from the Governor of a 


. o “othe! Territory. of Oklahoma, is: Did-section 8 of the act’ of June 16, - Ses 


< Po 510065 before quoted, merely. grant to the new State and. appropriate. ee 


"the ‘sections 13° previously reserved in the Territory, as above set 
oe for th; or did it. reserve for and grant to the. new State in. addition © es 
OE bor those. sections 13. previously. reserved the sections 13 elsewhere _ ee 

—). - within the: Territory. Tees undiapoged. of at the date. of he Va gees 


on Passage | of said act? | | etre. 
_. The section in. question first a te ection: 43 in ake Cherokee fs 


ts Outlet, the Tonkawa and Pawnee ‘reser vations, reserved by the pro c- e oo. ; 
a “Jamation, of August ‘19, 1893, Opening said. lands.. to. ‘settlement. ee eee 
oo hen - follows: the clause: “And by. any act or acts of Congr esssince 
; said” date.” The first question arises as to what lands are ernbraced. 


in this clause. Does it refer and is it limited to the sections reserved. 


~ by the President’s proclamation? - This. could hardly be its purpose,. 


for while the reservation made in ‘said’ proclamation was subse- “_ 


a) quently ratified by. Congress, the lands: were not, strictly speaking, 


reserved, and the ‘most reasonable. construction. ould interpret said. - - 


~clause«as referring to section 13 elsewhere in the: Territory reserved. 


‘by act or acts of. Congress of a date subsequent. to said proclamation. : 
Following said: clause the section proceeds: “And ‘section: 13 in all 





“other lands which have been or may be opened to settlement: j ine the. se 
Co? Derritory: of. Oklahoma.” The determination of the entire matter. ie 
ley Tnust. rest, upon the effect ‘given to the language just. quoted. . Phigs’ (eee 
eee Janguage ir in itself i is j -comprebiénsive. eee to include: not. t-only,’ the: at ae 


pe 
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oo 


: os : Se i 13, ee ee reserved | in. he eecitory: but: BecriGa! 13 any- oe ae 
eee ~ where » within the Territory whether previously opened or yet to be. 
oe opened, and being thus plainly expressed I know of no tule of con- “a ee 


Mw struction: that would limit its operation. by reason of the reference to 


. 7 the lands. Diey ously reserved, which: is the preceding De of said 


a = section. . es . 
The section next veférs £6 5 all lands heretofore selected in ‘Ten. ee ae 


| - : theteof. ” This could have application only to those lands which had - ae 
ne been’ previously selected in lieu of the. sections 13. intended - to be ae ess 
We reserved i in: the Pregident’s: proclamation and acts later in date. - ~The ee es 


| section. than provides that all of the land previously. described “oy ca aos 


ic : e hereby’ reserved ae granted to said State. for the 1 use. > and benefit,” sea 
ete. | ae 


It will be noticed. that provision 1s again made for ihe: scoabyatiod”. 


: a oh the lands and for the granting of the same to the new State. If it ‘ oe 
aay had: not been. intended to inclide within. the descriptions. preceding = 
ae lands that had not been previously. reserved there would have been now) 


"necessity fora ‘provision in this act for the reservation of the lands,2. 6° 


~~ but if the intention had been to grant’ to the State other lands than cy 


those previously reserved it wis necessary to reserve the. additional a 
“ Jands, for the grant to the State would not become effective until the = he 
oe State should. be. admitted into the Union. ; : ge ed ¢ Ea a 
~.-A most’ careful analysis of the: section. leads ‘medaiatibly es ere 


ar conclusion that it was intended. to-reserve for the new State those ae 
3 ay sections 13 remaining. undisposed of ‘at. the date of | the passage. Of = ‘s Bo 
i the. act. anywhere within -the Territory, and to. grant. such. lands: 10.323 
-. the new State to be apportioned 3 in the manner provided by Saidiact 62 / 
ae a In this: connection’ a fact is noted in the report made. by’ your. ‘office oe 
-. that inthe reservation by the President in the proclamation of August =. 


19; 1898, andi in each.and every one of the acts passed ata subsequent oe oe 


date providing: for the disposal of lands in ‘said Territory, section 33. . «= 
“in each township was: coupled: with section 13 in the reservation, and a oon 
"- the further fact that the section now under consideration in providing, — 
for the appropriation of section 83 clearly limits the grant, and appro- 902 . 
-.s. priation to that previously reserved. in ‘the proclamation. and actssub- 
"sequent in date. . While this is true, it in no wise makes against the, 
aoe construction of ‘the. Plain, letter of the statute with. regard to > the” ag 


- ~ sections ake : eas 
‘Arriving: at ‘thig conclusion, IT he to direct that: you stake upbto- po ae 


a 7s priate steps to respect the téservation and grant for the new. ‘State 2 oe) 
oa ie and that t appropriate instructions Be issued to >. the local officers to A 


te end. 
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“SECOND HOMESTEAD— —QUATIFICATIONS-SECTION | 2; ACT or APRIL os 


28, 1904. 


Bees 


| Watrace v. . Duncan. | 


oc determining whether® ‘an: applicant is. disqualified to make: ‘additional. ‘entr ae oe Ee. 
under the provisions of section 2 of the act of April 28, 1904, by reason Ob gros | 
a the’ owner ship. of more. than 160 acres of land exclusive: of. that. embraced. i 


a ee Ais: original entr ys actual acreage is the test. that. must: govern ;. and. where he. 


aan in. fact owns more. than 160. acres: exclusive of the Jad in. his original entry, ue - 
. rhe: must be: held disqualified, notwithstanding. such Jand ‘comprises a techni; 
oa seal quarter- -section , and that. title. thereto. was not. acquired. under - a’ ‘home- - Pee 

stead entry made, by him, but. through purchase from the original euitryman. se ee ae ae 


oe . - “Secretary Yy H itchooek: to the Copiniene of the General Land: ‘Office, | a 5 
ee oe L, GG). Laan December 1, 1906. ae (E O.P.)o 8. 


Charles E. Duneait has! appealed to the Department ‘from ie - 


. eu Ale acres. 


ae Your. office. held. ie hectues ‘Wallace ‘was. qualified. i s me his. ee 
oe So Giatinal: homestead entry it was immaterial that he might have sub. es 
_ sequently become disqualified. as) an. “entryman. under the: general - oo 
homestead’ law, and he was. ‘therefore qualified to. make entry, under ayn 
~S the act of ‘April’ 98, 1904, supra. The rule thus stated is. contrary oe 
to that.fixed by the Department in 1 the case, of Arthur: J Abbott, on Se 
as review (85D. Dé, 206)5. 2 a 
Neither does: the: fact that the Ii: acres pened by Wallace, one a 
aa ae not acquired. under a homestead entry made. by him, but by pur- 
~.-ehase, operate. to. relieve him from the burden of the rule. announced =. 
Bote the decision: cited, simply because his grantor obtained. title thereto 
“1 = by the completion of i a homestead entry” thereat.” “Actual acreage was oo 
< _ the test imposed: by the fe, Depantinentn in veonstruing { the limitation i im- | ae 


oS ae, office: decision: of. October’ 10, 1905, reversing. the action of. the. local. eo ee 
ar officers and holding his homestead entry friadle: June 11, 1904, for the oa 
Bed NE. 4 t, lot 2, SE. 4 i NW. 4, Sec. 7 7,E. 32. N.; R. a7 Ww. Valentine ur 2 
i and district; Nebraska: subject. to Ae right ae John ©. “Wallace to: 
Va make entry, thereof under the preference right accorded by the second. eo 
| : os proviso. of section os of the act of “April 28, 1904. (33, Stat., 547), to ak 
| persons. entitled. to make homestead entry under the. provisions of sec” ee 
Dee tom g of said act. ~The spplicallGn of Wallace to make pny of said ie ee 
ey - tracts was. filed June 28, 1904... ieee Pe ae 
tS. not. disputed that at the time w slice filed ig ahd gpulicggen oe ee 
5 oe he was the owner. of more than 160 acres of land exclusive of that = = 
se a ~ embraced i in his original homestead entry: made the basis of the right - ~~ 
~ > ‘sought to be asserted. by. him. under said section 2; but he ends Peeks 
ra = hae inasmuch * ‘as the excess Jand owned by him: was. secured. auider.”": — 
Le. the homestead. entry. of his grantor it should be held.to aggregate. NGG a a 
Ee “more than a | technical quarters section, » though it does i in. 1 fact pone ae 


ye 
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cea posed by disci. of May 2. 1890. (26, Stat,, 91); San ee reasons 


eas tions issued a eunder. 


governing such construction. apply with equal force to entries made’ 


- ander the provisions of the act of April: 28, 1904, supra (Mason Oo | 


~ Cromwell, on review, 26 L. Des 369, 871)::: “By: this method. of calcula- 


tee tion it is clear that Wallace was ao at the date Duncan’ 's application - . 
was allowed or at the date of filing his application, a qualified. entry- ie 


man under the provisions of section -2 of said act. ‘Duncan’s rights. 


—- having attached prior to the. removal of the disqualification’ of Wale. J asdea 
a dace” will not be disturbed. (Puetze v. Moeller, 85. Le D.,.256.) 5. ae 

~The decision appealed from i is accordingly hereby revered: wna ithe. me 

entry of Duncan will be held intact and the application, of Wallace ae 


for the lands deseribed therein rejected. 
-FINAL PROOV—DESERT-LAND ENTRY—CHARACTER OF EVIDENCE, ; noe 
| -Circozar.. | ie - 

| Derarcanene OF THE teen 


S ae ~Generat Lanp Gna 
WwW wohington, Dd, o December 2 17, 1906. 


: Registers and. Re a 
United States Daid O ffices:. 


| “ Gunriueacnn : By. circular letter “ ge of J aly 2 99. 1904, the Weal off: hos 
cers in Wyoming” and Idaho were. authorized to accept final proof on 
es -desert- land entries w here the claimant showed | a strict compliance — - . = 

with the desert-land laws, but was unable to furnish the certificate of. 


| “the. State authorities: of. is appropriation of water sufficient for the . 


- permanent irrigation ‘of the land embraced in his entry, because of oo a: 
_ the failure. of the State officers ‘to. act.” In such. cases: the proof. was | ce , 
to be forwarded to this office without receiving final payment or r the cS 
ee a of final papers. : ot 
October 25, 1906, this office er Cs to the Departivcnt: that : oo oe 


the regulations governing. final pr oofs in desert-] and entri ies be: SO. modified ‘as to fs 


‘require the: entryman to: show, in: making final pr oof, ‘that he has acquir ed a. right . i 


to. the’ use of sufficient water to properly irrigate the irrigable land: in his entry; - ; 2 en 


that he had. done. all that he was required: by the laws of the. State or. Territory ._ ue 


to ‘do. at that time: ‘for the maintenance of that right, and that. ‘under that right ee bn ; 


he: has actually used. the water: for the. ir rigation of. the’ land in his Pee 


~ November 16, 1906, the Department. held (35, L. D.. , 805) = 


In the case of desert- land entrymen: In the State of. Wyoming the certificate. ‘of =. 


ae ; tie State. engineer, based upon ‘the report, of ‘tlie’ water commissioner, that. the’ _ ae 


~ elaimant- is in undisputed possession. of sufficient. water to. properly . irrigate the ; = a 


| = land enter ed and. is using: the same in accordaice with. his permit, and the affe 0. a 
ne davit of the claimant that he. has: made a *. bona fide pr ior: appropriation. >of Che: * 29 
. ele water, together. with such other evidence as: the particular. case- may require, . me 


tf should. be: accepted | as sufficient pr oof of compliance. with the statute and tegula-. ; ae 
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- lalinants in other States where a ‘similar difficulty exists should ‘be required a, 
et > fs to: furnish the. best. evidence ‘obtaiuable and the recommendation rade. by your 9 
eae office i in this regard. is approved by. the Department, and’ the local officers in those. = a 
"States and in the State of Wyoming should be instructed to receive and pass . 0: 


—e : upon. final proof submitted by. desert-land entrymen, in accor dance with the ree- 


a ommendation made by your one as modified herein with. refer ence to. claimants =e 


ar : - A in: the State of | Wyoming. 


ae The. local: officers i in the States of Wyoming a a 1 Yaaho, « after réceipt > oe - 
ce ‘hereof, avilll: require: in’ all cases where it is shown. by affidavit of the oe 


e eisimaut that a certificate of appropriation can not be procured from 


? - y ‘the. State authorities, because of the failure of the State. to act, the. fo ' ae 
~ evidence mentioned in said ruling « of the Department, and upon. cael ie 


os oo showing being made and the ‘final proof in other respects being satis: 


* factory, the local officers are authorized to ee same and i issue final a Seat 


+ Caged 3 in. said States held te suspension. in. this office: andes cir- | co 


. Fa of J uly 22, 1904, will be taken up and the claimant in each. case | i oe 


me a bes given opportunity to now furnish the required evidence. | : 
So) Phe local officers in’ States other than Wyoming and ‘Idaho will: x 
aoe governed by: the recommendation. of this office. to the Department, as: 


: : : ; the claimant, an absolute gh to the 1 ‘use & of the water efor inrigation— 
ee on not be shows. Ce : ge aoe | 
_ Very. respectfully; 


= Approved: | 
| Ez A Hrreucocx, Seoretary. 


| BESIDENCE-LEAVE ‘OK ABSENCE-CONTEST. see 
Maries: v. Grmert. 3 


ee While a leave of absence protects an entryman froin ‘contests on. “the ground. ‘of | 


aoe approved. by the Department, in all cases where, through no fault of — ae 


G. FE Pouroc, Acting Commissioner: a 


abandonment: duri ing: the per iod covered. thereby and for six months there~ ee 


a ae after, Gt does not cure any default in the matter of residence existing pr ior: 


= thereto, and affords no-immunity from contest for failure to establish resi- . 


| dence within. the. statutory period, which had elapsed eu ior to the. ee -* 
ap ing. of Be application for the leave of absence, bo 


er : Shosetent H itchcock to the Cum of thé General 3 and Of ee, 


(PLC). December 21,1906... (EO. P.) ae 


‘Chaves W. Gilliaett has appealed to the Dajartmant from. ‘your . | 
‘office decision of January 12, 1906, affirming the action of the local es 


- officers holding for cancelation his homestead entry; made oh une 23, te 
| 580—vor 35-06 M—23 - ad, s | 
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1902; for the SE: 4 4, oe 3d, T. 325 cB 30 W., Dodge City, Kansas, 
‘ upon. contest initiated by J Stab Matics. a , 


September. 4, 1903, Gillidett filed cola for leave: of dbsenes = 


a for one year and assigned. as reasons therefor matters apparently sat- 


- isfactory to your voilies and: the local office, as said application was 


ee granted. Jt was. not. directly averred. by Gillidett in his sworn ape 

Dios hes plication that he had prior to the filing thereof established residence. ae 

on the land, and the weight of the. testimony offered at. the bearing ©. Dee 
establishes his default in this: particular. | During } November, 1904, 

. _ Gillidett applied for second leave for one year and in support thereof. a. 


a alleged that he had established residence. on. the land June 3, 1902. - Le 
= Contest: was initiated January 10, 1905. 2 


Contestant alleges as basis for the. cane seen of ae antey in b ques ; 


i: as failuré of the claimant to éstablish residence : on the: Tand “ and. 


that said tract. is not and never’ has been settled upon, and. cultivated, 


eles ‘as by law. ‘required, by the said Charles WwW. Gillidett. a ‘Tt: is further : 
alleged that the said applications. for leave of absence were obtained Le 


_ through fraudulent. misrepresentations of the claimant. - , 
| The action of your ‘office is. apparently. based upon the @ading ‘that os 
the. ground set out in the. second count above. referred - to was estab- 3 
lished. As to the second leave-of absence this finding is’ ‘undoubtedly 
corréct, inasmuch as the evidence discloses. the failure of. defendant — 
to establish: residence on the land at any. time prior to initiation of eon- 
- “test. But a similar finding | as to the first. application. for leave of. 
absence can not be'sustained by a ‘reasonable construction | of the lan- = 


ees guage in which the. grounds therefor. are recited. Claimant did not: 


_ therein, either in. terms. or by direct: implication; aver, that he had 
established residence on the land, and the allowance of his : first ba 
- plication as presented was erroneous. See ee | 
Counsel for. claimant. urge that no. Scgateer woul: a entertained | 


¢ against this entry within. ‘1X. months from the expiration. of the first 


t --Jeave’ of absence, and for that reason the second application, though. a 
the recitals therein contained are. false, should be. disregarded. Itis | 


- also contended, and the Department concurs in. the view, that though ee 

_ the first leave or absence was artenoously, allowed, claimant. was en ceoue 
titled to rely thereon. = 
While it is true that. a teres of Sashes duly. signed: aa unre- a 


7 voked. protects the entryman during the period covered thereby from 


i all: default on his part, and defeats: a contest brought within six. ee 


months from the expiration thereof upon the charge of abandonment, - a 
the rule has never been further extended and the authorities cited 


-and relied ‘upon by counsel do not so hold, nor does the statute under 


7 cowhich. leaves of absence are obtained warrant any broader interpreta- _ 


‘tions -Disregarding, eae all consideration of the second BpEPen os ee 
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ea | a for leave. of ae pan the first ground, alleged ‘as. basis for the i Sie ey 
tee _ contest: state a good and sufficient: cause of action? oe ieee 
= “The. plain language of section 3. of the act. of. Nach: 2, 1889. (5 eee 
- “Stat, 854). in providing: for the effect to be ; given to leaves of absence, oS 

| meade: as. follows: er Ce | 


“Such ‘settler so Srnied, leave Ot absence shall for feit no 0 Rights. by) reason of . 
iu absence : * Pr -ovided, That the. time-.of- such: actual absence , shall not be 
; deducted. fr om the: actual. residence required by law. 


- Ttisto be observed that the first count of the contest affidavit slaved : 
~ atotal failure of claimant to establish residence on the land at ¢ any time 


prior to the granting of the first leave of absence, as well as\at.any | 
time: subsequent . thereto... This period covered more. than one year 


from. date of entry and there i is no sufficient. proof that: defendant. has. 3 


“ever cured. this’ default : ‘prior to notice of: contest. The. statutory ee 
“period. within which. claimant: should have established. residence had Set eee 
— expired, and to this the first allegation: of. the contest: affidavit: i igidis 350: 
- 4 rected. ~The case. of Quein. v. Lewis (20. L. .D. , 819) held no ‘more © ees 
so) than that a contest could not be entertained within ; six months from. 
ee te: expiration, of leave of absence, there being no proof that thesame = 


owas’ fraudulently: obtained, where. the charge. was abandonment. noe 


~The rule: announced: in’ the case. ‘of McCalla v. Acker. (29 L. D., , 208) aos pee 7 
| touching: this particular matter, was not disturbed by the ‘subsequent pare 
 aétion of the Department. upon feview (30 L. D., O47), as the case 

ee “Was then. decided uPoy another eas ‘See also Silva v, » Rengh ce i. ee 


as _D., 540). re 
; The statute: ae no. “qalditional berets: ‘upon a. ne to es ee 


ree whom a leave of absence is granted, and conceding in the present © =. - 

-.. ease that the application , under éénsideration. was ‘honestly. obtained = 
Eby defendant, it did not cure defaults existing prior to the granting =. 
thereof, and. even though entitled. to rely. thereon, it. could sifowd a6 pene. 


pr ‘otection against matters arising” prior thereto, nor did itremoveany — 
-Hability to contest by. reason thereof. It only aflorded immunity by 
~ way.of excuse for failure to comply with the law during the. period 
~ covered thereby and. prevented contest’ for abandonment for: six 
‘months thereafter. It no more cured:the default arising out of failure 
to establish ‘actual dona fide residence ‘within the statutory period, — 
which had elapsed prior to the granting of the application, than it 

would have operated to remove a disqualification, to enter existing 
_ prior thereto which might have: been removed. prior to the contest. 
-- In the case at. bar the particular default was failure to establish. 


7 2 residence on the land and this was directly charged in the contest : 


; ee affidavit and i is established by a, preponderance of. the evidence, and | Ae a . 
- ~ for the: reasons her ein. stated the action. taken by your office i is hereby: a 


ess affirmed. 
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_ RESIDENCE-EXTENSION OF TIME. ON ACCOUNT or CLIMATIC CONDI- 
ee . TIONS. fe 7 . 


-Vexmxe 1 Vs  Couwnnn. 


-. An extension of ies ‘beyond. the six-month period aeeorded by statute within’. a 


which to. establish residence upon a homestead claim will not. ‘be allowed, ce 


- on the ground, of climatic conditions, unless. it: appear that the same condi- 7 : 
si tions: also prevailed and Prevented the establishment, of residence curing oi = 
ae that period, 2 ; oe an 


a ae ore H itchoock to the Cottiniasionse of the General aa am a i 
2 ai LO.) December 22,1906. (EL OLB.) 


* Williain AL: Colwell. ie appealed to ie aN Front your - 


} office decision of January 12, 1906, affirming the action of the local. 
officers holding for Saucclntion his homestead entry, made November : 


~~” 21,1904, for the W. 4 NE. 4, Sec. 30, T. 1 N., R.5. W., S. B. M., Los 


Avseles land district, Colon, oe contest instituted by Ray- a 
~. mond J. Vening. | | 
| The defaults alleged as oe cc the neal ation of the entity 
are sufficient, unless excusable, to warrant such action and are clearly - 
established by the admissions of the entryman. : 
It is urged .as excuse’ for his failure to establish’ ‘residence on the 


Jand that climatic conditions. were such in the spring of 1905.as.to 


render cultivation and: improvement of the land impracticable, and 
claimant relies upon the six months after entry allowed by statute 
for the establishment. of residence as full immunity during that - 

. period. While it is true the statute accords this privilege to entrymen, 
-yet it In no manner prevents compliance with. the law in this respect — 


and’ affords no basis for the allowance of a further extension’of time 


because of climatic conditions arising after the expiration of such 

_ period unless it also appears that the ‘same conditions prevailed dur- 
ing: the first six months after entry, thereby preventing the establish- 
“ment of residence within the statutory period. Postponement in. 


_ the matter of complying with the law is, to this extent at least, at  . 
‘the risk. of the entryman. The testimony offered in the case under: Bice 
consideration utterly fails to. sustain the claim of. immunity advanced ne a 
_- by claimant: . ee a nae 
Other hatter are “ae up involving nieea epumiaes of pro- ee 
cedure committed by. the local officers at the hearing. Anexamination 


.. of the record discloses no attempt on the part of the claimant to bring i ' 
= these: ‘matters. to their notice at that time and. they can not be ad- 
o vanced for the first time on appeal... The proper time to make objec- 
_ tion.to the disqualification of counsel 3 is.at the time he enters his ap- 
: ~ pearance in the case. or. in any. event ' before. proceeding with. the tax: : 


a ing of testimony: 
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| “The medion as’ to Suni: piefetence right of ays is not one 
: becca determinable at this time, it being’a matter for consideration. 


oe ~ when he seeks to assert such a right by AChE application to enter. - 
Saete fom objection i is then made this i issue will be aed and determined. 


“The: decision appealed from i is s hereby | affirmed. . Tt es 


oe FEES. AND COMMISSIONS—APPLICATIONS FOR WATER RIGHTS— a 
RECLAMATION ACT. nae 


-Oenaiox. oe 7 


| Registers and: receivers, are nse entitled: ‘to: ‘fees aaa commissions In connection 2 


te with: the filing of. applications | for the right to. use water from. irrigation. me a 
works - constructed. under: the reclamation act, but are entitled to‘commis- 

~ sions. of one per: cent: on all moneys ‘received. from water users. at the office -.. a oe 
> for: which. they. are apport to. the extent of the: maximum salary. fixed Oe ee 


a by statute. 


 Asvistant Attorney Géncvad  Cammpoeld - the s Secretary of. Pee te : 


terior, December 26, 1906. (ELK. BY). sees 


By ohvenss of a Teer from an Director of the Geological Survey, se aes 


- : my. opinion 1s: requested as to whether. registers and receivers are en- es 
titled to fees and commissions in connection with the filing. of:appliz. 2" 


oe cations for rights to the use of water supplied. by. irrigation works. = 


a ~ constructed. under the reclamation. act, their duties in this respect ond oc A 
oe aa being ete oy meguletions, approved aie 4, 1906. (Bk lL. ‘D., oe 


“Tea may. ‘be: ai as a ‘general’ proposition ae registora ee eee 7 


ce _ ceivers are not entitled to any fees or to charge for any service in the _ 


| _ performance of their ‘duties pertaining to the disposal: of a ‘public Aes 


“ Jands except. such as are specifically provided | for. : 
_. They. are required to perform. many services with reference: to the. 7 


as : Spublic Jands for which no special fee or compensation is provided. zi - 


- a ‘The annual salary of $500. allowed to each of such officers is intended : 
20 oto: compensate: for such services as may be performed by them at the a 
~. .. local office: where: no. special. fee. or r compensation has. been fixed. on pee dae 


allowed by the statute. c z | te 
| ” Every. application. to enter Pare witharga. ‘for eee ae dce ihe. ee eS, 


oe | - réclatoation act 1s an application. for the water right incident thereto 7 . 
oe and: appurtenant to the land entered... The right. of entry: and the sept ee: 


noes right | to. the use. of. water. are ‘inseparable: (Instructions, aaa D., 


<< e 29°31): The Department, has, | however, by. regulation (84 L. D., B44) 
cae - yequired that. all homestead. entrymen' shall file: an application for. the ee oe 
water right- that is ‘to attach to. such land and such application 3 is to... 


, ox all intents and. purposes: a aie of the homestead gd aaa as nO | es : ee 


8 qe 
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ne Tani oe an n irrigating cee aonb acquiring the: on to ea use e 
of water for the. irrigation: of such land which i is an “incident to the 


: ~ homestead right. 


"The remalations: also provide nn ae owners of ae viithin. Pee 
— the irrigable area ofa project. who may be entitled under the provi- 
. sions of the act and the regulations of the ‘Department. to. the use of . 
_ water from the project, and who may desire to avail themselves. of 
~ such benefits, shall file with the Beeiier and receiver an LBppbee nen 3 
qe for such right. . , | ? : os c 
This 1s not a service relating t to public: inde and i is 3 not a. part of the a 


we 


| official duties required of. registers and receivers unless it ‘is. incident 
to the duty Imposed ape such. officers by the: provisions of the» 


reclamation act. 
The only. duty specifically imposed upon recelvers by the reclastia- 


tion act is contained in the fifth section, which also allows to:both. 


officers commissions on MOE CY received in payment of water rl aghts 


~. andis in these words—: 


The annual installments shall be maid’ to the receiver of. the local land office 


of the district in which the land is situated, and a failure. to make any two 


payments when due shall render the entry subject to cancellation,’ with:the for- 


-feiture of all rights under this act, as well as of any moneys alreacty paid 


thereon. All moneys ‘received from’ the above sources shall. be paid into the 
reclamation fund. : Registers and receivers. shall be allowed the usual commis- 
sions on all moneys paid for lands enter ed under this act. — 


A. literal. interpretation of this would. indicate that the payments : 
to be made to the receivers are limited to payments-made for and on. 
account, of public lands entered under ‘the homestead. . law, and that 
7 the commissions allowed to ‘ ‘registers: and receivers’ ‘As ony,” on all a 


: moneys paid for lands entered under this act.” 


But construing: the statute as a whole and with rotenctice: to. oie 


_ scope. and ‘purpose, it-is made. apparent that the intention of Congress See 

7 was” to impose, upon receivers at the local land offices the duty of | ea. cs 

receiving and. accounting: for all sums paid by the users of water from. - 
.. irrigation projects constructed under the act, whether paid by entry eal 


7 men of public lands or by the. owners of private lands. . 


oo Tt is declared i in section 5 that, as to the right to the use of water oid 
FOr Jand. in private. Ownership, “ “no such, ‘Tight shall permanently ©. 
eon? 7 attach until all payments. therefor are made,” vand as to. entries of: pub- » oe oe 
jie lands, that “a failure to make any two payments when due, shall 
i render the. entry subject to cancelation,” and, immediately. following... 

_ and in this connection, that. “all money received from ‘the. a e. oo 
‘sources shall be paid. into the reclamation nd ee 
men ion construe the statute as having. reference. nice. to. moneys. pe : 
ae  ggivedk from public | lands. would: leave. it without ‘special provision ne . a 
er = the collection of the moneys to be paid into the ‘reclamation:4 fund See 





ue ek the tee source. “While ie Secmeuy: ac Ae Thterior in ‘the 
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coe absence of. such: special: ‘provision would. have ample. authority. to res 
ee designate ‘a person to receive such payments, ‘it is not. reasonable io 
© suppose that Congress intended. to make any. discrimination as tothe ~ 
-—o “payment of moneys due from the different sources, but.rather that 
oo) dat awas: the purpose to have all moneys. due for water Tights from ate ae 
sources paid to the receiver of the local land office... ae 


The most. reasonable construction of the. ‘statute is that ‘Congress ae . oe 


intended to impose. upon registers and receivers additional: duties in 


oe ~~ carrying out, the provisions of the reclamation act and. fixed as compen- = - 





»T-am therefore of the opinion. that registers and receivers are not 


~~ entitled to fees.in connection. with the filing of applications for water. 
rights, but.are entitled to commissions of one per cent on all moneys. 

8 neeeived from water users at the office for which they are appointed, | 
_ to the extent of the maximum salary a as fixed by the statute, 


Approved: | 
‘i acs A. Hirexcoox, Seeretary. 


te ‘RAILROAD GRANT—CONFLICTING SETTLEMENT CLAIM—ADJUSTMENT— 


shay OF JULY 1, 1898. 


-Nowrsen Pacteé Ry, Co. ay, ‘Prowz 3 ET ALi 


Ae settlement. claim to insurveyed: jands: within “the: primary ‘limits of the : 


..Northern Pacific land grant, existing at the. date of the definite location 


. of the line of road opposite thereto, ther eafter maintained, -asserted ' through. 


othe | usual form of entry, and -patented,. after the elimination . of all claim 


sation for such services commissions on. all moneys received for water — me oa 
“rights. from users of ‘water: under the government irrigation prolectes ae 
to. the: ‘extent of the maximum salary allowed: by law... — 3 


: under: the grant ‘by. formal - decision of ‘the. Jand. department, long : prior ad ae 

et LO; the’ passage. ‘of the act.of July 1, “1998, ‘providing for the adjustment ie oe 
sof conflicting: claims: to ‘lands within the limits of the. Northern Pacific 9 
a ‘Janda. grant pending on. January- Br 1898, will. not be reopened. and. adjusted se 
oe under the : provisions, of. said act upon the ground that. the settler: was. in: io ts 
: > fee _ laches. in. not. making. timely, assertion of his. claim | upon, the filing of the. a 
a 7 township plat. of. survey. re es fe! eer cea 


' : ‘ . _Seoretary Bl H itehcock to. ) the ; Coniridaatonsr of the General Land some oS 
ee a i. GO) — December 31, 1906. oS oe w. C. ye ee 


fg ~The Depadtment: has cgneidensd the appeal, ie the Nortliern Pacific ‘ 7 aes : 
ee ugleap Company. from. your. office. decision of Ji une 4, 1906, W vherein.. ~ Fone 


Ss | it. was held: that: there. was: no» such. pending or existing’ contest es 
-- . involving the Nv a of. NW. 2 and. lot 1; See: 9,:'T.-28. Ni, JR. 40-Eae 


Boe oa land dist’ ict, W: ashington, on. 5; anuary. 1, 1898, ai was. subs" Pena 


- Pe ‘de to adj ustment. under the proaors of the act i of f daly 4, 1898 = 
oS 30 ) Stat, 387, poe ye 
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mi aro your ie ‘decison. it appears that the ace in question is. | 
- within the primary limits of the Northern Pacific land- grant as — 


o adjusted to the line of definite location shown upon the map filed — 


oe October 4, 1880. The-lands were at that time unsurveyed. and. plat . | 


as of the survey of the township was not filed until May 9; 1884. . 


Js anuary 7, 1887, Gideon Peone. made homestead ‘entry. for. iis me 
land, upon which final proof was made and’ final certificate issued 


| March: 1, 1887, and in the proof. it was shown. that-Peone settled’ ©. 
upon this: land in the. spring of 1871. and that he had resided there. 
continuously up to the date of the offer of his final proof. ‘Further, 


that the patent of ‘the United States. issued. to. him upon. ‘said. home- °. 3 


stead entry May. 26, 1888, after the claim of the company to the land-— 


tes had been eliminated by the formal decision of your. office, in- which it... 
Was: held that Peone’s: settlement claim, existing. at the: ‘date of the — 


definite location. of the line of the company’s road opposite the: lime 5 


in question, was ‘sufficient. ‘to defeat the. operation of the railroad 


oe grant. Thus. the matter has: stood. “Peone having ‘parted with his - 


— titlé, which is now vested in one George Lapray,. until: the recent et . 


: ‘ a application filed by the railway company for the adjustment of the nee a 
2 conflicting claims to this land under the Oe ae of the ae J uly oe 


a 1, 1898, supra. oe ge 
In the opinion of this Departinent this was a Betiled he ee 


Seg long. prior to the passage of the act of July 1, 1898, and there is... We gne 
no Feason. at this late day for the reopening of the. ‘case for the pur- oe : 
“spose: of. making an adjustment under the provisions of the act.of 08) 

_» July 1, 1898, in order to confer “upon ‘the railway’ company the .. es 


ou : special. and advantageous features of such an adjustment. . Pied, Fe 
. .The only reason assigned. in support of the: application filed by” en 


| iS the railway company for such. adjustment is that Peone. was in: laches i E 
; in: the filing of notice of his claim: j in the local land office. “It is: ad- oe. 
mitted that a bona fide: settlement, made with, intention. ‘of. acquiring a 


4 title to. the land under the provisions: ‘of the. homestead. law,. prior (9°27 es .«. 
definite location, i is. fully protected even though the survey of the land. Bore 


~~ does not. occur until many. years. after’ the. definite. location of- the | 


road, but it is urged | that even though the: settlement claim is. fully - ae 


maintained, all rights. thereunder are at an. end if the settler fails to 


. i. give. notice ‘of his claim by the filing of a-formal. application | inthe... >. 
a lécal- land. office within. three. months. after the filing of r the 9 ovens oe 


plat of survey, which, it is: urged, Peone failed to do. 


“The third. or granting section of the act of J uly Q, 1864 (1B Stat: a _ 


ae 865), under which. the company, lays claim. to this land: grants. only ee 
_ “the lands to which the United States has full title, not reserved, sold, o 
granted, or otherwise appropriated, and. free foe ‘preemption OF! 
an other claims or: ‘rights at the time the line of the road. Was. definitely —- : < : o 
me fixed, and provides further that whenever, price to ‘that tims, any. of. eee 





ys 
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a4 ee Sad: aninbered ‘sections ponte Biel Give ea gran ae Sold; oe 
oe reserved, occupied by homestead: settlers, preempted or Grhervice lis: 

“ : ” posed of, other lands shall. be selected by said company in leu thereof. ce 
>. Peone’s “settlement claim. is clearly protected by the plain terms of the - 
‘ een grant of 1864, and while. it was necessary that he should perfect title ey | 

-» to the land in the manner provided by the homestead law, yet his con- 
tinued occupancy, open and notorious, was sufficient notice of his ~~ 

: -. claim, which was asserted and perfected, as hereinbefore stated, after” cee 
a contest with the railway company in which he was successful. His: - - 
os mere ¢ occupancy of the land may: not. of itself have been sufficient’ (OK, Pees 

+ defeat thé grant, and had he- abandoned. the land it, might. have been 
ee held to haves passed to the company under its grant unincumbered. by: - 2 
his settlement claim. | No. one else could have succeeded to his right aS. 
- against the company, but the question as to the timely. assertion of his - 
: . claim, fully maintained, as before stated, was, in the absence: of an- — a 
Son other settlement slaunant solely between himisel- and the government. a — ia i: 
-” This has been. the Ren holding of the Department. and it was in 
ae view thereof that his. claim. was: s Persiitied to De f patente as. sinha 7 
“stated, May 26, 1888. Pie ar 
: oF Tt. may be worthy of ote . that the company - never formally. listed oe s 
“ - this. land for the purpose of securing a patent under its grant, such 
act being necessary. on its part. for the ‘purpose ‘of. paying the fees 9°. 
-. . required by law. From this it may. be fairly. presumed that it had 
ase full and actual knowledge of Peone’s ‘claim: and did not as agairist = 
| _ him intend to assert a right under its grant. | he, & 
In the opinion. of this Department: it was Ge ‘ntonded: 1 by the: eee aan 


| of 1898, before referred’ to, to reopen controversiés’of this sort, long: ’ 


wt . . : 


since’ settled, and the decision of your office denying the application 3 x 
. of the company for an. — under that act 1S: affirmed and said te 
= app eason will stand rejected. ACS 2 or ee 2 sh 


“MINING CLAIM—EXPENDITURE COMMON. IMPROVEMENT. a a 


Tames: Carrerro. AND » Ora Love Cuarms._ 


Tn ee Where several: contiguous mining ‘dais are. held in’ common. and: ecpenaltires ee e on 
care made upon. an’ improvement intended. tO: aid. in: the. common. development. oe ee 


- of all ‘the claims sO. held, and. which. is of: such character as to redound to: the. 
~ benefit’ of all; such improvement is properly. called: a common: improvement. 


ee - alae of a group: of contiguous mining claims: held in common and developed by:a ae : oe Be 
aes “common. improvement. has. an. equal, undivided interest. in such improvement, ne ee 
«which ig. to. be: determined by a. calculation. based’ upon. the number of carne ee ae 


“ini: the. group. and. the value of. the. common. improvement. - 


om ‘There is: no authority. in the’ law for an. unequal assignment ‘of credits out ot A 
the: cost: of an: ‘improvement made for the common. benefit of a number ‘of oo ae 
| taining | élaims, or: thie: e-aphortionment 6 of. a. Physical segment of. an improve. ee as 
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~~ gsueh ab arbitrary adjustment of. credits, as the exigencies of the’ casé may 





-in the term, a cominol impr ovement. es 
In any patent proceeding where a part of : a. gr “roup. of mining aang is applied for rs 


cat of that eharatise i any eopicuae claim or: claims of the number, oS 


seem to require, being. utterly at variance with ‘the. essential” idea inherent si RS 


and reliance is had upon a. common. ‘improvement, ‘the: land department - - 
ee oe ae should. be fully advised. as to’ the total number. of. claims. embraced: in the =. 
tf  * group, as to their. ‘ownership, and as to their relative situations, properly 


3 ; always be furnished in. connection with the first proceeding involving an ap- eae 
iacae - plication. of credit from the: common improvement, and should be. referred | 2 ile 


_ ct ee ~- delineated ‘upon an authenticated map or diagram. Such information should | 


oe which a like credit is sought to be applied. 


- 


. i i tees . | s to and - properly supplemented . in. each eubeodncn® potent apelin in noe . _— 
ie 
Es. 


oo . Hinguished. 


a ae Case: of Zephyr and Other Lode Mining: ne 20 L. D, 510, ‘cited. and as ; 


* Seoretary H itchoook to the Ce ommissioner raf the General ee <i offs: - : a 
oe January 4, 1907, (BEBO) 


| * Decibel 28, ‘1904, the Bisbee Queen Development Conpsay made es 
- entry (No: 852) for the Ji ames Carretto, Columbia Gold Hill. Gold es 
All Mine, Remember the Maine, Piedmont and Puzzle lode mining ~ ae a 
claims, - survey” ‘Now (1958, Tueson (now: eh Arizona; land coe 


ES - district. 


Ste “In the Surveyor- Coals ercnete accompanying tthe’ field ee : a - 
=a of survey, In order to show. the requisite expenditure, and in: addition a a 
to certain individual improvements upon each. location, there 18 cred- 


. ited to the James Carretto claim the value of $150, to the Columbia 3 


: » Gold Hill location the value of $200, and to: the Puzzle. Claim the’ 2 ne . 
oi valué:of: $400, all from the cost of a tunnel four feet by six feet by Se 
a _ sixty. feet in length, valued at $750, situated upon. the Gold. Hill Mine |. <2.20: 


location | (the course cof said ‘cannel being 3 in a. direction oey, from 


= said three claims), and to. the. Remember the Maine elaim “an wndit oe 


be aks vided interest,” valued. at. $300, in a certain tunnel four feet long, and | oe 


-. in three. open. cuts, all upon the Gold Hill: Mine location and of Gee a 
-- value’ of only: $300. Your: office directed that the claimant: company ee 
ee! De required to show cause: why the. entry, as to the four claims.to.: rene 
which the above workings had been accredited, should. not: be Game 
.- eeled for insufficiency of. the: improvements. | Showing was ‘made, = 
-° consisting of affidavits and a map, s substantially to the effect thata > 
certain: fault crossed. the: group of ‘claims. and ‘that. the tunnels and oe 
so : cuts referred to were constructed to explore. and determine the forma- a as 
~ tion along the fault, it being expressly disclaimed that. such workings eee 


es were intended for the extraction of mineral. 


e August 9. 1905, your. office. found. the- showitie’ ie. ie. “insulficient. oe 
| and held the entry for cancellation: as to these four élaims. ‘The. com?) 
ae pany filed a motion. for. review and. also other affidavits which. tended i 
2 to show, as an available improvement. for these claims, a an interest, in mes 


oe hs Gat: — @ “hat otal at $4, 600, upon thie adjoining ci une , Bird eas 
- claim, owned by the company. a fas « 
ets For the stated reasons that no:  ceruhcate! of the ee General oe eae 
: ee ag: to the: additional improvements had been submitted and that 
; — satisfactory documentary. evidence of the company’ s title to the J une. oe ee 
- ..-. Bird and other. claims for which a part of the cost of the shaft was ee ee 
oe claimed as an improvement, was not filed; your office, on. September ee 
ie 91, 1905, declined to favorably. consider the further howe and eee be 
ges "denied ihe motion: for review. : oe . : 
eee cy appeal now. brings the case Bakore the Depamanene” oes oe 
ea ~ taking: its. appeal the company has filed a supplemental certificate, oe 


ae 
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ee as to improvements, by the Surveyor- General, dated’ January 16, is 


fr 1906,. whereby it is made to appear that upon the June Bird lode. pa S 
-... mining claim is a main working shaft, 6 feet by 17.7 feet by 62 feet. 
- deep, sunk at a. cost of $4,600, for the development of all the claims 
of the group owned by the company; that this shaft is practically - | 
in the center of the group ‘and will be. available for the convenient’ 
me and economical extraction of. orés ata depth from all: the claims; 2.0. 
aa that. it was completed to the depth stated prior to thé expiration | ~ os 
ae os Or the: period of publication ; that said shaft is-situated’ about: 500... ~~ 
Feet: westerly from: the west end: center of the Columbia. Gold Hil 
~.., claim; that-a 14/23. portion of the cost: thereof has-been accredited. . = 
ey tor surveys: 1953 and 2019, and that the remaining 9/23, part. Of the. as 
“game -is accredited to the six claims of this survey—a 3/46 part, valued ay 
Bete $300, being credited to each -claim—and that no portion ae. ea 


sas ‘been. accredited. otherwise than as above stated. 


S - Upon. the record, presented before your office, the. decisions ap- oe Sea. 
a eedled from were correct.’ It is not easily conceivable, nor does | 
7 appellant: here. contend that it has been shown, that the two tunnels = a 
and three cuts upon the Gold Hill Mine location are improvements) 9 
i tending to facilitate. the extraction of minerals contained. in the: claims. © ete - 2 Se 
to: which the’ cost of said workings, or:portions thereof, were sought. | se a 
PP bbe be > accredited. ‘The additional improvements now certified are Bea oe 


a i ‘relied upon. to. satisfy. the requirement-of the statute. 


he ek » By an examination: of the records of your office it is s found oe Se he 
So _ survey” No. 1958, embracing eight claims, was patented. to: the: com>. oo 
Sie SSS pany ‘xpplicant - on December 20,1905, and that survey.No. 2019, 0 
ao i Ee ‘ -which= déséribed the June Bird. ‘and five other lode claims,. was pat oe 
~ ented’ to the. company July. oF, 1906. ‘In the case of survey Nou 
sae, fae 1953, the’ ‘eertified abstract of title was brought down. to ‘December a. 
OG, 1904;"and in the record with survey No.-2019 the abstract was 99 | 
e * eentinded® ‘to August 7, 1905. ‘These dates are’ both subsequent to 
on . the time of the filing of the. application for patent. herein, namely : aa 
oe  October® 296, 1904. ‘The above abstracts’ and accompanying record: 50. > 

ee of the: fourteen claims therein involved show one D of the. same e eat 
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=~ a the applica company when ane iapplienion ‘here: was. ‘made. - : oe 
| No additional showing as to ownership of these claims is necessary. 


_ In survey No:-2019, the mineral surveyor, under date of J. my 24... 
1905, certified that the shaft upon the June Bird claim— 

was sunk at ‘a cost of $4600 tor. the purpose of developing the whole Bisbee 

i Queen property. This property embraces 23 mining claims as follows: survey 
No. 1953, 8 claims, ‘survey No. 1958, 6 claims, survey No. 2019, 6 claims, and 3° 
- unsurveyed fractional ‘claims, and a: 1/23: interest . in. the value of this shaft 

has been accredited to each of the 23 claims. : 


‘Under the same date the Surveyor- General cartified that the J une © 
Bird shaft “is to be.the main working shaft, and is properly cred- 


ited as an improvement for the development of all the claims in the . 
group.” ~In survey No. 1953 the surveyor. certified - that the shaft - 


| had ‘been. ‘sunk for the. purpose | of developing | the underground ore _ * as 


hs deposits of the entire property. of the Bisbee Queen. Development. sa ae 


| ~.. Company, and consequently: an undivided 1/23. interest in the shaft >. | 
Lo) had _-been. credited to each claim of that survey. In survey No. 1958 See, 
no reference is made to the number ‘of claims. comprising the group..-. 


From the plats of the three surveys it is apparent that. the twenty. - . 


: oo claims | delineated. thereon, constitute a group of contiguous" lode | - rhe 
7 mining claims. The other three claims, referred to. as being. fractional 


--and unsurveyed and. part of the company s: property benefited by the _ oe 


_ shaft, are not. identical by name, nor is their position fixed: either by. ow : 
oe description or diagram. No satisfactory. evidence of the’ company’ = oe 


oe ownership, such as a. certified abstract of title, has been submitted. — 
_ Where several contiguous mining-claims are held in common pe a2 
a expenditures are made upon an ‘improvement. “which ‘is intended ‘to 


“oo. gid in the: development of the claims so held, and which is of such ae 
| oe ‘character as to redound to the benefit: of all, such a general improve- ° a - - 
> ment is properly called a common improvement. Th legal: contempla-. = 
oo tion” these terms. import ‘a single, distinct. entity, not. subject. ae 


physical subdivision or apportionment in its application to the claims 


| intended. to be. benefited’ by it.. The entire body of claims held in 
_ common; the group as itis ordinarily denominated, not the individual 
_ claims separately. considered; is the beneficiary on the one harid, 
while on the other the common improvement in its entirety is the : 
_ means-or. agency effecting the common development or the com- : 
munity benefit. Such. benefit accrues and attaches to, and becomes. 


available for, the claims as a’ body, not: individually, by. the: very” 4 | 


reason of the construction of the common improvement and'as _ 


| : soon as the construction takes place. The physical. act of sinking. : 
el Sg shaft, or. ‘driving a tunnel, which is a common improvement, ae 
~ makes this so; not ‘the: certificate of the ete saicmweca to Seer a 


 effect.r. 0 > Ree eee Pe ve 
“Where two or: more > persons own. property i in common reach owner oe 


"DECISIONS ‘RELATING 20 THE: PUBLIC ‘LANDS. a pe 3 ‘B65 _ 7 i 


i . ei hag re an: ade “interest therein, ‘represented. byn no. 5 physical: a ce 
2 4Or tangible part: of the property. ‘itself, but. extending and attaching Pe 


8 to: the whole thereof. By a simple computation. the. value. of such’ 


interest, based: ‘upon the. value of. the entire property, is easily ascer- , a 
_ >. tained... Likewise: each claim of a group developed by a common 


- ‘improvement -has an.- undivided, but. nevertheless 4 beneficial an dq oe ee 


ph gent ascertainable, | ‘interest in the common » development. work, ‘By. a 


a ~ calculation, based upon. the: number of-claims in the group and. upon 
the value of. the common ‘improvement, it is readily ascertained : 


- whether the equivalent. of the required expenditure . in labor and 
- improvements for the benefit of each. claim is represented in the 
common - improvement, and whether more or less, and: also what 
~-eredit is available to such claims as are embraced in ny particular 
patént proceeding. — | 

The. following language aaa by. the Deperiiient 4 in the case of 
the Copper Glance Lode (29 L. D., 542, 550), although employed 


4 with reference to non- contiguous claims, 1s clearly appropriate cae - 


persuasive in this connection: 


Nor. can: any part of either of said jpre cements be apportioned be the 
Copper Glance Claim, in satisfaction of the statute, for the reason that both 
“were constructed. and. jintended for the benefit..of all the claims. Each. and 
every part of said road, aid each and every part of said ‘smelting furnace, 


. as well as each of said improvements as a whole, was, according to the - 
“Showing made, intended: for the common benefit: of the nine claims. The law 


makes no provision for the: apportionment of an. improvement. “nade for. the. 
common benefit of several non- contiguous ‘mining claims, so-as. to apply. ‘dif- 
ferent | ai ther eof exclusively to au use. of different individual claims. 


Tn the case at bar twenty-three claims: are embraced i in the group | 
i ‘involved, and. the common improvement, is valued at $4600, as is 
i shown by the record. Fourteen of these claims have been accred-_ 
. ited: -with the. sum of. $200 each, derived from-the value of the com- 
--mon shaft, six claims with $300. each, from the same source, and | 
: three ce are accredited with. nothing from this ‘source. Such - 


ieee la method. of. arbitrarily adjusting the credit to be derived from. a ~ 


common. working shaft, merely as the « exigencies of the case seem to” 


 * require, is destructive. of. the. essential idea inherent. in the term; a 


~~. eommon. improvement. . To undertake to set apart or cuporroaE ao 


ee physical segment or ‘section, or an arbitrary . fractional, part, of a 


common improvement and accredit the value thereof to a. particular 


_ claim is in violation of. the theory of a° common benefit. accruing ‘ 


- from a common improvement. - ‘The scheme here invoked for adjust- 
- ing the monetary worth. of the benefit’ derived from a common. 


Ne : improvement. is, on its face, unreasonable and leads to a result but aed 
* little. short of absurd. . The Department is of. opinion — that It is | 


. : unwarranted and unauthorized by, and coney 1) the lay. 
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While See expressions qed by. the Department j in he: nar ete eS 


epee a of the history. of the case of: the Zephyr and Other Lode Mining. . 


: Claims (30 L. D., , 510) may perhaps appear to s suggest: that.at that 


= time the Department, entertained views contrary to those herein set se 
. forth, in that it. would seem that, In the decision mentioned,-a 150- foot fee 2 


—. section of a tunnel constructed as a common improvement fora group: kom 
of fifteen claims was applied as a credit for tw o of such claims, never- — 


~ theless, an. examination of the. record in that: case. shows: “that: the feo: 


| _ Surveyor- General, in addition. to certain. individual . improverients, ae es 


2 certified as: an improvement... “an interest in. a tunnel ” which was’ - a 
particularly: described and. shown. to be 1746 feet i in Tength and that ee 


the interest: applied was of the value of $1500. 


_ The language of the Surveyor: General’s certificate i is alealy indie ae 
~ ative of an intent to in fact accredit the value of an- interest in the  —-< 


ae “cost of the tunnel to the claims. | ‘The language of the decision itself - 


is to the effect that each claim. of a group. is entitled to. credit for “ its 


os due share. of the value ” of the common’ ‘improvement. Also. it. IS ais 


| obvious that. in the cost. of the common tunnel, then. constructed to ee 


a length of. over 1700 feet, there was repr esented. far more than the: 
necessary $500 expenditure required: to be made for each of the fifteen 
claims of the group. It is to be noted that the question discussed. and 

3 determined i in that decision: -was whether or not claims held in common. 
and. developed by. a common improvement might be applied for and — 


entered singly, i in pairs, or otherwise, and at. different times, without. he ee 
‘in any way impairing the: right: to” have accredited to each claim its". - 


interest in the value. of the common ‘improvement. | No. ‘question’ as. 


to the. sufficiency or availability of-a “segregated portion, as. such, Gfoo 


the common impr ovement. was. discussed or adjudicated . and,. -conse-- 


quently, considering the language employed. with refer ence to the ‘ 


: question actually at issue and as well to. the state of. facts there 


involved, there 1s nothing contained in the decision. In the Zephyr — a o 
-. case. opposed to the views here. > expressed as to the specific esto des on - 
"now presented. and decided. ee ee aes 
oe Accor dingly, if there be accredited to anal of ‘hs Six ree of ee oo 2 
3 survey the sum of $200 accruing by reason of the construction of the. 
~ June Bird shaft at an expense of $4600, for the common benefit of | 


- the twenty-three claims of the group, and the same added to the indi- 


_ _ vidual improvements shown, the following amounts of. expenditure a, x 
are made to appear after eliminating the. value of the. insufficient i et 


2 improvements, first mentioned: upon ‘the James Carretto claim $550; © 


upon. the Columbia Gold Hill $500; upon the Remember the Maine ~ *. a c 
$400, and upon the Puzzle $300. The individual improvements upon, .-- =’ 


the Piedmont location were certified at $675, and upon the Gold Hill. 


Mine at $530, and the sufficiency of such improvements was not ques- " 


; — by your office. They appear to be suilicient and satisfactory. i, 


~, 
7. 


" DECISTONS: RELATING TO THE PURLIG. LANDS. 4, BOCs 


While: your. Softies. fas ae ay. ‘passed ts patent ees aubrecdie: Pee. 


: a : Heartoens claims ofthe company’s group without any definite showing. m4 ce 
~ Vas: to. the. three ‘unsurveyed | fractional locations mentioned, yet in Yeo) sae 3 


this or in’ any. similar patent proceeding where a part of a group is 
applied for ‘and reliance is had upon a common improvement, the. 


land‘ department. should be. fully advised as tothe total number of 
claims embraced in the group,’ as to their ownership and as to their’ 
-relative situations, properly delineated upon an authenticated plat 
or diagram. Such information should always be furnished. in con- 
“nection with the first. proceeding involving an application of credit: 


- arising from a. common improvement and should be referred to and ~ 
i properly supplemented in each - subsequent - patent application in.” 


| which a. like credit: is. sought to be applied. In. the case at bar, 
i therefore, before a credit’ of $200—representing each location’s pro- 


---portionate interest. in the value of the common improvement—for . 


any claim of this survey can be accepted and approved, the company: _ 


 maust furnish within a reasonable time satisfactory evidence showing 


: . ~ the ownership of, and: identifying and’ locating the position of, the... <a. i 
three unsurveyed . fractional claims which are asserted to be a au ae 


. oof the group benefited by. the common shaft. . "es 
- In any-event, however, although. the Puzzle Ae the Betenber he: ~ 


— a ‘Maine claims should. be accredited each with its proportionate share, © 7s 
Sto wits the sum of $200, derived from the value of the common shaft, es 
_ oi the* certified expenditures: upon and for the benefit of these two. 


es . ~~ claims, which are. acceptable, would. still. be insufficient, as is. shown cage 
~ = ubove, and.as to them the entry can not be sustained. fi 2 


The decisions of. your office, except as herein modified, are accord: 


cle ingly. ‘affirmed. The. papers are herewith returned. with directions. 1a — 
3, that: proceedings t ‘be: had ain’ accordance with the views s herein OB oe 
i pressed. 3 | , ee | ; Ad 


_ PRACTICE—CONTEST NOTICE—JURISDICTION. * 
STEPHENS v. Coit. 
‘Where a deceased homesteader is named as sole defendant in a contest against 
. his entry, and notice of the contest is directed to and served upon his 
widow, who. was not made a party but who appeared and participated in 


~ the. hearing; no. jurisdiction is thereby acquired, and the contest and all 
proceedings had thereon. are, ppeolaely void and of no. effect. 


‘Secretary H itcheock to the Comméssioner of ihe General Land Office, “, 


Pa L. CO). oe een 1907. 2 es -(E.0.P.) oe 


August.’ if 1906, en er. review OE dopikrtmental: decision’ of — 
J une 15; 1906 (unreported), _— the. decision of your — hold- ~ 
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Ms ie ae Pet ee homestead. entry of J oseph. ase Colt, inde May ao ‘ . 
- 26, 1900, for the SE. 4, Sec. 9, T. 1 N., R. 88 E., ia Grande land dis-- aera 
. trict, Oregon, upon) contest instituted by. J ohn W. ‘Stephens, ° was 


| ‘entertained. 
The basis of. said motion 3 1s sane alleged: hat of jurisdiction. 


~ The record discloses the death of the entryman in. the month of oe 


oa February, 1901, nearly four years prior to the initiation of contest. ne 


_ The original entryman was made the sole defendant, though it-appears . oo 
~ the notice issued | was directed. to and served upon Phoeba Colt, His: 35 
ee widow, and that upon, this hearing’ was had. at which testimony — a 


-offered by the. parties cited to appear. 


> Your office, i in passing upon. the question of jes, held that 5 a : 
inasmuch as appearance was made on behalf of the widow she volun=) =..." 
tarily submitted to the jurisdiction. and became bound by the -pro- eae 


al ceeditigs. - It is clear the only proper party defendant was the widow ° oe : 


~ of the deceased. entryman, his death having occurred prior to the — ae 


_ initiation of contest, and no decree rendered upon the proceedings Oe - 
chad is. binding upon one not a party to the record, and the record’ ~ 


Ps affords the orly competent, evidence of the parties to the proceed- oe 
ing Osborn v. U. S. Bank (9 Wheat., 787, 854). Had the widow 
been named as a defendant and. ee a a failure to serve her ae 


with notice, her voluntary. appearance would have been: sufficient to 


ie subject her to the jurisdiction, but the Department knows of no rule © ae 


whereby a person not named and. against. whom no charge is’ pre- | Bo 


ferred can become a party merely by’ appearance. It is equally clear | oS : 
- that no action can. be maintained against one. deceased. ‘Rohrbough ear 


vy Diggins (9 L. D., 808, 810). It follows, therefore, that the said. 7 
+ contest and the proceedings had thereon. ‘were. utterly void ab ‘initio aac ‘ ; 
__ and the decisions heretofore rendered.are without for ce and effect. ae 
Counsel for Phoeba Colt suggests that inasmuch. as hearing. has.- ae 
- been had the Department would be justified 3 in. considering all. the © fee 

testimony and if it-shows a substantial compliance with the law on oe 


7 the part. of the said Colt, the contest: should be dismissed. This: sug- 4 


gestion is so utterly. inconsistent with the claim of want of jurisdic 7 : - 


tion as to need no argument to support. a ‘denial thereof; and while 32° 


the contest must be dismissed, such action is taken ‘without giving 
. any consideration’ whatever to the merits of the case and without 
: prejudice to the contestant to renew the same in an original proceed- 2a 


ing against the proper party or P parties a as the « case ae I Renee v. 


— ‘Dean (97 U. S., 428). 


* Déparenertal decision of Jw une 15, 1906, is. ieee recalls d og 


Fa = vacated, and the decision: of. your one reversed: The entry in ques- aa 
anes, tion. will be held intact and. the contest, of pnb dismissed. ; 


- - 











ee the number of: stations’ can: tiot be: inéredised: under thé: benerat’ ‘act ae : 
pects “DOr. oe the: Jocation: of stations: at. the: extreme ends, of: the. ten- tails eas 





ie bein aeaibned’s on ) accomnt of that: section of the road between the a ie 
oe OOth and 5th mile poste: ee ae eames ee Reeser etc ta ane 


7 Andient reservation: “By act of Teiruecy 19, 1889 (5 Stat, G60) a Se 
oe ~ there was ‘granted. to. this. company a: right. of way. through the: Crow. Pp AORN 
a ae < Indian. reservation. in Montana, ¢ the. e second or granting | section, of the . enti 
So ae, being. as follows: ee SSUES oe Lar i SEG ES agian ae 
acs “iMnat the: right. of: way “hereby ‘granted, 6: ‘said ‘company. _ shall be. ‘seventy-dive u Sep e 
7 ‘fect in width:on: ‘each side of the central line of said. railroad, as aforesaid, and... - 
; : “said company ‘shall also. have: the: ‘right: to: take ‘from: said lands. adjacent to: the pereccet 
«cline of said road. material, stone, earth, and timber. necessary, for the consttuc-'9. 
eee “lion. of: said railroad ; also: “ground adjacent: to: said. yight: of. way ‘for ‘station Serres 
Ena “buildings, depots, ‘Mmachine-shops, ‘side-tracks;. turn-outs, and: water: stations; MOte ee Sey 
oo. sa! toexceed in-amount three. hhundr ed feet. in’ width. and three: ‘thousand. feet. Ane tee 
ie length: for. each ‘station, -to- the’ extent: of. one: ‘station. for “each. ten niles of* its eget 
Toad,. ‘except. at, the: terminus: of ‘said: road: rat a. ‘point: ‘on the Northern’ Pacific” : 
_ Railr ‘oad: in “the: vicinity” of. the’ mouth. ‘of the’ ‘Big: ‘Horn: ‘River, “Yellow stone. 
‘County, Montana, cand. ‘at: such point not: to. exceed: ‘one. bund ed” and sixty. sLCLes,. 
“Or'SO. much thereof as: the Secretary. of the. Interior. shall decide to be reasonabl; : 
ecessary | for. ter minal: ‘facilities. 




















ie its toad.” » “Under this att? ‘the company ‘Tocated i its Tine ee pee uh ay 
~ posite. the: and jn: question - “and: the. same” “received . departmental 
i approval ! May 1, 1893. Tt also. appears: that at under said act, two “depot. 













_Soloctod: and. "appreved: “betwaalr a ‘60th and ee 80th: ae posts, i 
"These depot: grounds: are located ’at the extreme end:of the. sections 80. : 

that. there is no station between the. 65th. anid the % 5th. mile posts.” te 
~The: general right: of. cway. act ‘of: March 3, 1875, under. whide ae 
present. application. i is: filed, gran ts to. railroad: companies generally,” 
= under’ certain. conditions grounds adje acent, to ‘the: rig oht. of may. a ‘for 
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sould rae Tp "fast pecluiee under the oapetial act: its was: ‘obliged 
eeon he Jands: taken for. right. of pees ‘including its SSDS 


nee “Of: time: within whieh ‘full ; compliance with. Naw. sa may. ‘be: shown. : demands: 
tier degree of ‘proof: of: good faith on the. part. of. an.entryman -who. elects 
to: ‘complete: his entry. aid: acquire. title: within. ‘the. limited period: allowed by, mo 
ae commutation. than. is. reared: in the. case. of ordinary. y: DROOE 2 after five years’ 
| “compliance. with. the Jaws. he Gea he Sa ies as Co ee 
at homestead: éntryman, by his’ ‘election: pe commute @ assumes ; the Syurden of: show: ae 
een Sing, full compliance with Jaw inthe matters of tesidence, improvement and... 
1 ~ ‘cultivation, and. the. proof. will’ not” ‘be. accepted: by” the. Jand_ ‘department 
a unless: it shows the ‘substantially: continuous’ ; presence | of the. claimant Upon 
ee . the: land. for the required period. Se pee eo 


aoetarg Ys H itchoook to the: Ce omméissioner ” of the Ges enerail Land. 1 Offee, 
Aes Ohm @) wines January 12, 1907. ee dhe O. Fs) 


= “Bred: Lidgett has. appealed to: the. Departmrient. from your r affica dee ; 
sion of Ju une: e 1906, rejecting commutation proof. offered. in. support 





ie peeks ash. LAC 
‘the’ entry to remain. intact nibie ect io titan th 
hae in 1 question was ees yecamse. | of ae a tigen o 


ritation | proof from that r requit edn. t 7 
nu’ office erred in. rejecting the rast offered. 


Hae the SU beers ome al | d final p 0 fina Lath 
3 ‘of ‘time. ak which ful sommes nN “law mi: 


continous presence g ok caoas nthe lai ey tee try 
: on tr yi a 





Lewis C. ‘lark has. appeated ¢ o:the ‘Departinent: froni5 your. ‘office. 
slecision't of J enuary. 19, 1906, , PeversIng. the action of the Tocal officers, . 





me ae sa une 26, 1905. “At ihe lok. “of the: year 3 of echinoeiy c on. he 
a eee of contestant, motion to, dismiss on. the ground of #insueleney 








th contest. "-Gounes 1. for! ‘gintestes eoutanda | in argument, though no. 
ne error * is: ‘assigned. upon: that: ground, that: “your. “office. erred in con: 
i essen? the x merits. of the. case upon: the whole record, and that the 







the: ‘case. “honk: have: oo remanded fon ‘farther hearing. hatha 
oS technical objection | is “unsound. © While it’ is: true ‘the: officer before 
eo < whom | the ® testimony 1 was, s taken was S without authority to, Pass: pon” 
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re nibtion:; ‘the’ contéstce: at tie’ ee to 6 rely t upon it, Chould whens — 
~ rested -on’ the: record ‘as. ‘then: made. By. proceeding. 0 put. Ait nag 


ease, I he waived the benefit thereof, and. your office, having ¢ the Gem, so 






oe “finther! heating: nde was, > fully. warranted in proceeding: with, the 





E consideration thereof: “upon the merits... . Pa eek eee. 
: = - Counsel” further contends that error was. s committed in not: seme 
ae the: plea’ ‘of: sickness,’ when~ established, as. “sufficient: tio. excuse. the. 









ee establishment of residence ‘ on: the tand within, the.t time fixed. d: by. La 


ae oand: asserts: that—. een ee 
phere. is not only. an: “act “of. £ Coligrbaa sonlen: makes sickness ‘or. “alimatie rea" C 
eka hoe abhi: grounds: ‘for excuse fox failure: to. establish residence, ‘put: ‘decisions. of. ‘the’ 









| - Department. contain. ‘numerous. cases: “where | such” “excuses” shave: been. accepted. ° ae 







: ae the. condition: of. the. homestead. was as. shown to. have been. in: 1 this cae. 


"Neither the act ‘of. ‘Congress F nor any of the: numerous cases. ‘men- 






ional: ‘is: cited: by. counsel. - ~The. Department: knows: ‘of: no. statute - aes 
i. “which: ; (peri mits. an extension’ ‘of the time: fixed. for the establishment. oe 


ra et of residence. by a: homestead: entryman’ ‘on. account of: ‘sickness: on Sn: 
hore eile health. Section: 2297. of the. ‘Revised’: ‘Statutes,’ ‘as. -atnended by Bie 
ee 2A the. act: of March: 3, 188i. (QA Stat., BLL). excuses: default. ‘in this ae 
ese particular. where. it is” occasioned ‘by. climatic. hindrances: Other » a 
~~. reasons may. be: accepted. as. ‘warranting leaves. of. absence under sec 
Coen tion. Be of the: act. of March 9. -1889- (25 ‘Stat., 854), but the. ‘benefits one 
Pot said. section. are. conferred only. upon” entrymen* who: have. ‘estabe 
lished residence on. the. Jand, and. the time. within: which’ residence. - 

- - must: be- commenced is ‘unchanged. This. requirement. of the. home~': ee 

“i stéad: law. is specific and. mandatory. and: the Department. is’ without oS 

a “*. -authority, i in. the: face of: a. contest, to exeuse: compliance. therewith, “oe yt! 
2 once excepts for: the single: reason specified i in 1 said section. 229; as, ss amended ee 


a. oo “An. éxathination: “of ‘departmental’ ‘decisions: fale ‘to: ididalove. any . : 
| SO gitida for the’ assertion of counsel - in’ ‘relation: thereto. “Where : 
bona: fide - residence is” ‘established prior ‘to notice of: contest, “evens 


=. though. after the expiration. of the statutory. period, this has’ been - 


vig uniformly held by the Department: as. sufficient to. cure the default. at 
_.. .. The same rule applies i in those. cases where. the issue is: ‘solely between. 
: Coe + the: entryman and the government and. good. faith i is. apparent. - Bute. 
ee “the: rule-can. not, in ‘the absence of. statute, be. extended to’ defeat: con oe 
oo ee Os fests initiated ae of which. the entryman - had notice. prior to mee 


Ss curing of the default. upon ‘which the contest: is. based. - (Mason Wx; 
0) Wilson, 25. L. D., 44; Silva v.  Pangh, Ww lL. D., “540; Renshaw « vs. 
oe ~ Holcomb, OF ie Dd. 181): | 





The preponderance of thie: evidence clearly‘ establishes thé existing . 


ae default 0 on: : the ere of the claimant, to. , establish bona fae, residence 





r 
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“diesslion 6 of the’ amoHene to. » dismiss. the same because of finely 
: of the: « errors: 's specified 1 is | SCSHBArY. ee 


“HOMESTEAD x ENTRY—ADDITIONALSECTION ce ACT oF. APRIL 188, 1904. 








_ : : ‘Tsrovone. Gout. 





The right: ‘of: ‘hit: ‘eonterred:1 iy asetion: ‘a ‘of ‘the act of. f April’ 28, 1904, is: noe 
Yee to. those. who: » Senebo tens made, and a abandoned. OF. relinguished but: 









“peter Hitchoock t to 0 the ; Commtasioner te General Lind. Ohe, 
. ( ms Te as To January 3 1 iy J 907. eae a ae = 








ay Re. 29 z, Waterville Jana 










Bie: 21). 0 of the NW. 3 b , See oe T. 19 DN, 
"district, ‘Washington. Ade a ie 
It appears. Bhomn: your: = bos decision. that. ae a if Gives ie 
be the third. made by. this applicant... ‘The land. which Golle. alleges’ 
che abandoned. for. the: reason: stated ‘i is. embraced i in. homestead: entry: 
made by him’ February 20, 1903, which: ‘entry. ate still of record. : 
The matters. alleged: as ‘a: basis: for: the. allowance of the. ‘pending 
application clearly. establish: the: ‘mistake: of: claimant. as. to: the: char- © ie 
sr aeter of the. land’ abandoned by ‘him and tends: strongly to. show.a 
Ses Bona. fide. attempt. to. comply. with the: homestead law with respect | ° fs 0" 
, “thereto, before abaridonment. -'At the time the case was: before: your ey: 
0 office for: consideration the. showing made. as to: abandonment of thes | re 
oo former. entry was. indefinite and: was in a measure. “weakened by. the See 
~“yecord evidence that; it: remained intact. “Filed with the appeal. ist 
-. supplemental affidavit. of. applicant, duly corroborated, £0: the effect: . 
~ that the land has in fact been abandoned since. “the spring. OF 1904? & ns 
“en Your, office considered, in connection’ with the other circumstances 
ee -disclogedl, the fact that the entry, alleged to. have been: abandoned was 
a second.enitry. In the opinion of the Department, this. fact: 3 As Tobe See 
[oes - material... Section Ae of the. act: ‘of. April 98, 1904, “SUpras . does not > heed 
limit. the: right. thereby. conferred, ‘either™ directly or: by: reasonable... ee 
Cee - Intendment, to those who have. theretofore made and abandoned | Ona 
~ “relinquished | but one homestead ‘entry. It refers ‘only to the “ “former. oa 
ee entry ” ie abandoned or relinquished. for the: reasons: specified. - No goods oo 
oe re reason. 1 appears for. r placing such 1 limitation apo the language u used, ERE 


Eras 
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as the circumstances ‘under’ whieh sich: downer entry. may’ have: been 
bandoned oT. reliniquished amy arise. as well: ‘whether tt, be: a first or’ 


‘poalene tra‘isaction and where: it appears. ‘that said entry was leg gally” 
nee in good faith: and. has been abandoned or. y eolinanistiog: oly tee 


abide idee mae Biot ie the date to ‘cancel the abandoned a lb 
The decision appealed from i is s modified accordingly. : 


_ RESIDENGE-MAINTENANCE TEMPORARY A ABSENCES 
Sure ® ‘Hustsap. 


| empogeny absences of. a. . homestead: entryman from his: ‘lain, , when necéssary 
a : * to. procure - x livelihood, may: ‘be excused, where. it: clearly - appears that. 
ae LE ~ actual residence is. being” maintained. in good faith ;, “put failure: to. maintain 
\ : residence can ‘not. be excused on: ‘the » ground that the e entryman ¢ can 1 not. pt tnake. & 
sa a. .divinig:¢ on 1 the. land. aoe : ee ee 





oe Secretary I H itehoock to. > the Cominissionien oft the General Land. ios 
3 ee { F. Le C. J a -Fanuary, Py rs 1907 se (BO. P:) nee 







oe of Ja anuary 12, 1906, affirming the action of the local officers 


Se Ce ‘Smith: hes : Sopealok to “die. Descent: “foi: _your’ Stes a 





sao ‘dismissing his ‘contest’ against the. homestead - outty of: Columbus. C. ee oe 







- Bustead, made November 14, 1908, for the SE. i NW. 4 4y ,SW.4 NEL3 


: district, Oklahoma. 





“ONE. E SW: 4, NW. 4 | SE. 4, Seo. 4 T.QN, Re 2 We Mangum land oe 





* Contest: affidavit, ‘alggihee abandoninent! ‘was ‘filed: May 15, ‘1905. a 
Hearing.» was had J aay: 20, 1905, at which both oe appeared seme “8 








T » finding that ‘the default charged i is established a by se adiiestate 
of claimant. is eee ets ae 3 
Your office. found: that £00 ee 


There’ was: no abandonment of ihe Jand 1 nor. was : there. “any 1 intent i make. ean 
ie actual. change. of. residence: « “Whatever. default existed: seems:.to have. peen: due: pose terrae 
eto. slelenesss: Poverty, and, circumstances over Which” ‘the: defendant chad” nO. ee 
ee gpa Pe i aenienr: jection eg ee 








eet ay Mb etigh tad 


ee Unless: thee excuse. » offered for: defendants absente from the land. be” ee 
Bae “oda tiefactoryy the. finding of: your. office, to. the effect: that: there. WAS NO ee 
oy abandonment: of the land, can not be. sustained.” “While: it is perhaps _ aoe ae 
= true claimant | never ‘abandoned. it in the: sense. that: he. relinquished. all.” a 
-eontrol over it, -yet.by his. own admission it is cleat that.he was main-°. 
os taining a ‘damit! elsewhere, and unless. it be. affirmatively. shown, that: °°. act 
aS sothis was: rendered: absolutely: necessary. because of the. circumstances - 
Renee ‘under. ‘which he was placed, his continued’ absence: from. the: land at es a 
a only: be. construed’ as an abandonment. of his ‘residence thereon. - BP : 
Claimant left: the land in-March, 1904, after having resided. Ace ae 
‘about: three. months, ‘moving: to” a ‘ented place: over. twenty. miles. -dis+ 
tant, where: his. site remained up to. the date of. hearing, though: there 
‘ds some evidence tending to show that she made one. attempt'to return — 
to the Jand.. ‘Claimant: visited. the. land’ at intervals and assisted. in: 
the. cultivation thereof. He asserts. that, he: left. the: land: ‘because. he | 
“was. ‘unable: to. ‘profitably. cultivate. the same. ‘during ‘the. crop. season. 
tS oF 1908. and also.on account of the ill health of his ‘wile, tor: whom be) 
ae sought. better medical attention, oes 
In view of the facts aio a the “festinaohy. of the ee 
a who’ attended. claimant’s. wife, her alleged condition: is not shown to 
have prevented the maintenance of residence on theland by. claimant . . 
: <2 prior to Ja anuary, “1905, nearly a a year. ‘after’ his removal. therefrom. . 
—* Prior.to said: date’ ‘said. physician - states he was not. called. upon tows, 
attend: the. wife of claimant,’ and her condition at. ‘that’ ‘time, as. testi 2 a 
fied by. him, affords: no evidence of. her. condition at: the: time her resis 
“ss dence on the Jand was. discontinued, and the advice by the. physician, 
ee veal : to the: effect: that it would not be: advisable for r her to: return te the ne Sys ee 
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land, caiiat have ben given, a at ‘all ‘tearly 3 a year: ‘after eo i a 
“The physician » further: admitted: ‘that he believed proper. aot fie = 
= could be obtained for claimant's wife i in. 1 the aay, of the’ oe) 
~The Department hai: never held that failire. to: Tae tandiade a 
“onthe land is excused because.the. entryman i is unable to make : a living. ae 
"thereon, though temporary absences therefrom: nade - necessary tO REY 
procure a, livelihood have: been. excused, where it clearly appears: that. 
Spots: residence. on. ‘the. Jand - was: ‘maintained in ‘good. faith. “The: 
| doctrine: announced in 2 the case sof Ruth i MoNicdle (4 Te D, 482) 
that: ee So a 
While ‘éoipoiiey absences ¢ on: account. of sickness: or: “other exceptional’ ‘circum- ; 
~ stances, have: been and, may. ‘be. ‘excused, ‘such ‘absénces. must. ‘be: Bee exception, 
and not the: tule. governing residence on. homestead. élaims—' : : PER 
“is: in: Accord. with. a liberal interpretation: of the law,. and: is. note to 
“De extended to: condone. absences for protracted periods: by: one. whose 
a - acts: clearly” ‘evidence | the’ establishment of ae residences > cleew tiers 
a ~ (Sobnson. V. Easter, 22 Te Ds ,140.). Be ee S 
The default. charged having | been elearly. established § was noe. cured. 
by the. visits of the claimant: to. the land, nor. his: cultivation: and im-. 
provement thereof, and. the excuse offered for. his failure to. maintain 
a bona fide. residence thereon. to. the exclusion of a: home. elsewhere 3 1 
. “as stated: by: the local’ officers, not. only ‘unsatisfactory, but. wholly | ae 
ae insufficient 1 in the absence of a \ better showing: of: ‘good faith ¢ on. his os 
Pate ee ee ee ees : Mise ib, wee ae 8 
The deaiston “appealed: a is “therefore hereby reversed. “The es 
entry. of Hustead will be canceled. ee : ee 

























oo ie INSANE : ENTRYMAN_REINSTATEMENT OF ? CANCELED: ENTRY —SUB~ ee oe 

: Hee MISSION. TO-BOARD. OF. EQUITABLE. ADJUDICATION. eae ne 
coat : = oe oR fo ae ~ Derracn. oe ‘Larkin, a Eee en ae ee 

Where a homestead ( entrymian on account of. mental: incapacity to understand the Se 

22 necessity therefor fails. to. subit- finial: proof within ‘the: ‘seven-year period oo... | 

; - “provided. by statute, aud the land depar tinent, in ignorance of the reason for. ©... 

| such failure, cancels his entry because of the expiration. of its. ‘statutory See 

~~ life, and-another, notin good faith; but with full knowledge df the entry- 

man’s long-continued compliance. with Jaw’ in. the: matters of residence, cul 

ae - tivation, and ‘improvement, and of’ ‘his. mental incapacity, thereupon: makes. - = pe 

-entry of: the land with intent ‘to. acquire. title: thereto.for his own use and. etka 

“s benefit, such. entry, upon the land department becoming fully’ advised.as to. 0-0” 

the true: facts. and circumstances: of the. case, “will: be canceled. and. die 

ae -. entry. of. the: insane entryman reinstated with a view to. submission to the: ae a 

Board of Equitable Adjudication for. confirmation. foe pe a re a 


= - Secretary : itcheock t to the, Cominissioner. of a the General L ine bp oe es 
oe L. c. 8 od ry: a, 1907. (Ge C. Bye 

This’ ‘case “pire. the: sw.4 ce ‘See. 44, tT 143 Ne RB. 50 Ww. , Fargo, 
AN orth bakit, & for which Patrick 1 Larkin made homestead df oniry April. co 
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“g.: 1897. Said: entry owas  ganseled ‘Fai anuary By 1905, tee: ‘the ‘reason 
that € the eaten: failed to submit broof within the s seven: “year r stat 
: ve Ja anuary. 18, 1905, “Henry Delage 1 made homestead a entay for the 
a and. : : 
BEI aly 1 10, "1908, - David: Cadiigan: filed a  peibon! in- cere flice, seititig’ 
forth 4 in. substance that he had been: duly. appointed. guardian to. the’. ve 
entryman,: Patrick. Larkin, and submitted: a. certified copy: ‘of ‘the Jets - 
ters of guardianship ‘ “ of the person ‘and the estate.” of the entryman, 
‘under. the hand ‘and seal of the judge: of the. ‘county: court of Barnes — 
county; North: Dakota, dated: J aly.» 5s, 1905, the > Appointment “having: 
been. made June 19, 1905, a : 
oe - The. petition alleged that: the said sinrdiang he a peed: lk acquainted 
with: the: entryman since. 1895.5: that: ‘the. entryman. had continuously. 
resided on the land since 1895 and had erected on the land.a small =: .° 
house and granary ;. had ‘dug. a. well and had. broken. and. cultivated : 
Le ~ practically. all. of. the tillable land, Viz.) about: 425° acres} that: these se ate 












ae “ entryman i is a single man, aged. about 65. years, “and had, to: ‘petitioner oo cence 


: : ? knowledge, no relatives; that he had: lived: alone ‘on? ‘the land: that yoy a0 
Ss "petitioner. and other neighbors. had. endeavored ‘to: get. the ‘entryman ee 
8 to make’ final: proof i in support ‘of’ his: entry. “within ‘the. seven “years ia 


“provided: by law, but. had ‘been. unable: to make him. ‘under stand the ae 
“necessity. of so: doing or -to- oget him:* to. submit ‘proof; that: when ie 
oe approached and. told’ the ‘upertanee of. offering proof y within. ZAG: a es 


oo Feaitited. time, he said i in. substance: 


re ae That. re certain: lady: possessed. of wisdom. had. told chin: at” or: about: ‘the: otha : - 
eee of his filing, that she, acting. for the: government, was: the: owner. of. the counties: Pa ie 
SEER? Off Cass, ‘Barnes: and Steele, and. that he. could: have “any. portion: of ‘any. of f sald eekas 


ao we oe counties he could: find... 







: The petition. fur ther ‘Alleged: that: none 2 of tho: naighbaw’s “were. Sable oe ° 
“te: obtain from. the entryman. any. ‘rational ‘conver sation ; “hence: itiwags 
deemed necessary. to-gét-a guardian appointed. of his person: and estate, 
“tt account, of his ental incompetency ; that. owing: ‘to. his ment aloe ae 
“defect, the entryman- failed to make final proof; that. having novel 


= tives ‘or friends,. the. ‘neighbors: did not. particularly: interest’ them- weet 
















ee selves, until the eentry was s canceled a and. another allowed to make entry cone. 
Os * Petitioner: aed the reinstatement. of aan S. entry. and ‘that: nee eee 
oe as: guardian, éte., be allowed. to submit: final: proof, ete. Your ‘office, 6 
» “September. 20, 19035- directed. the: register and receiver. to order a: a 

hearing. © ‘The same. was duly had béfore a. ‘commissioner; ‘November 
ne ee LBS 1905. Both parties” were. ‘present. The register. cand: receiver, _ oe 
Ve On. the testimony. given, recommended that. Dellage’s: entry be -can- eee 
a ~eeled, J Larkin’ s y reinstated, s and the guardian be: allowed to submit be ce 





ee The: aie : ‘tes ada ae B0es 5 beyond ‘those alana ce ses 


establishes: most. remarkable: conditions. fh tees 
ee De clearly. shows that: Larkin, the ‘entiyiman; ‘eatablished. hig: resiz ES 
“donee on the land as. early a as. 5 1894, and. ‘that. he. seontinuonaly lived Gh Men spn 


“ments \ were: even better than the pelllion: plleeede- an eae 
oe At the hearing ite was: » cleatly and. coelsivly shown, | from ‘the 


és: a ond t bull thks oe, without, nti wt 


he. still ‘ved: ‘théres “ihe: the, char weber: oe ‘the , improvments cee 
~ the: value: of. the. land (about! $2500). . Delage: knew, or might. have. 
ee known, that. Larkin: ‘was insane: and :that the. reason: final. proof, wa : 
| fate not, made i in: seven ‘years: ‘was because of such insanity. © eden ae aia ga 
=e ~~ Dellage, it: appears,. overheard. a: ‘conversation bitwoste two gentle: MHRAL 2 
: © men. to the effect that Larkin’s time for: submitting’ final. proof had= ese 
about. expired; through: an. attorney Dellage fearned the date when it. "> 
did’ expire, ‘and: ‘soon: ‘therdattor: filed: an: affidavit of. contest, alleging a 
sucht, ‘default. The. affidavit. of. ‘contest was: rejected. by. the? locales 0.08: 
eed officers, the seven years having: expired: (J ackson. a. J ackson, 1h. De eee 
: 112). “Thereupon. Dellage: applied _ to: center the: dand.. His. “appli. 
~~ eation, was rejected and he. appealed. get 
ae ~Larkin’s entry. was. canceled. aa anuary 5y. 1908, eee reason . ok ‘the. 
~ government's Dbroosodings a and | eight toyed thereafter Dallage s appli- 
io cue was. allowed. Bae esi 0 PRs Lee 
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‘ that’ Larkin 's 
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| ‘aispose’ ‘of: the Rdrore. ‘latin “Tarkin’ S. 5 entry. will lien! be reinstated ee 
and. the: guardian: will be allowed. to submit: final proof. ee & - 
| ae The. entry. will. then: ‘be: submitted t to. the. Board of: Bquitable Adie us po 
dication for: confirmation,’ Po ae aes eee ee 
ae ‘The, action. 1 eppesled. from i is. afirmed be Le ms ona a abe eee? : 
















br any 7 fhe: ‘so. made by. the. said: settlers: on: the. lands: afor gata: : and i j 
“only: intended hereby: to’: ‘extend’ the ‘time. for, the: ‘establishment of such resi 
- dence: as" herein ‘provided,. and: the provisions ‘of said acts are. in. 0: manner: » to 
- be’ inet 8 or r modified. | as oe = 





aoe 2309 “aE the: Revised Siatuted. comé. 5 within the spirit. of the Sut 
“granted by. the: act, and where. such declaratory. statements: were filed - 
prior to: Noveinber: 15, 1906, are. e entitled to. ‘the. extension both as. ‘to. “3 
ea peers Oe or 











eee te a WAL ‘Riowams, . 


¢ ommissioner. 






‘ sg Spee er hs 
oe AL “Hrrostcocx, Secretary. 






















“UINTAH INDIAN /‘LANDS—MINING -CLAIMS—ACT | or MAY aT, 1902, oe ee 
oe Raven’ Minise Comrany. a Ee 
on ‘the'e ‘exercise of, the wight: granted the ‘Rayen. ‘Mining Company: oy: the act or" Pe 
May. 27, -1902,. to locate, “under. the: mining: Jaws, one hundred: mining: claims ' 


“upon the. unallotted. Jands: of: the. Uintah and - White. ‘River: tribes: of. Ute 
Jadione| the company is ‘not confined. to. the lands. s formerly « embr aced within. 


‘Seorelony I nt itchoook to the Somiisisvioner of the General Land Ofce ‘ 
(ELC. een Fanuary 18, 1907. oe 26 ae 
: Several protests ‘eying een: fled ‘in ibis Depart cmnent: against’ ‘the: 
patenting of ‘mineral. locations inade by. the Raven ‘Mining: Company 5 
in the ‘former ‘Uintah Indian. reservation. eile ‘the State of ‘Utah, ; 
‘tn der the provisions of the: act. of “May” Ot, 1902. (82. Stat®; “245, 263), 
the matter’ was: orally. heard’ before: the “Assistant: Attorney-General ; 
for. this: Departient.. on. May 8; -1906,. after due. notice ‘to. the. several | 
Beoestanls and. the te “company. “No decision | was. 3 rendered i in : 


in: “eondection with thé. Tosstion. made: by - 
Asm CR ak Tanids within. ‘the: Wind ‘River. reservation. j ‘in: the 
State of: Wyoming, under. the. second’ article of the’ amended: agree: 
ment’ with the: Shoshone: ‘and: Arapahoe ‘tribes. of | Indians occupying 
the said reservation, e ‘The: “amended. agreement under which ‘said 


aia Téa Sean nav os Be ine ‘days “from: ‘the date ‘of. he approval. of. eeois 
surveys of said. land a. preferential. right, to" locate,. “following: the. government © 
surveys, hot. to. ‘exceed’ six: ‘hundred “and forty acres ‘in “the: form: of. a& “square, Ze 
of mineral ‘or. coal: lands. in said reservation; 

entry. of. such lands. shall ‘pay. ‘cash. therefor: at the. rate: of. tein dollars. per acre 
and: ‘surrender said | lease. and ‘the: ‘same. Shall be: canceled. BIE Be 


‘Under this ‘agreement. it ‘was contended on the part of the’ United 
States that Boysen’ 's selection in. maaking: this location-must: be con: 
fined: to’ the Jands’ formerly. embraced - within. his lease. ‘inade- with 
said. Indians. “He. sought: to-make- his. location from lands without 
the: limits: ‘of said ‘lease. and later. filed’: ‘a bill in’ ‘equity. to. enjoin ‘the 
Indian agent: and. superintendent: ‘from. interfering with. him 3 in-mak- 
cing his location: from lands' within. ‘said Indian. reservation, to which 

demurrer was filed by. the United States, which - was. overruled: and a 
ter “Upon: appeal to the’ United: ‘States 
“eipouit c ‘counts ioe “appeals for the eighth. circuit; the decree’ of. the: 
- eireuit. court: below: owas” affirmed, cand. this. Department: lias” ‘been | 


“recently. advised. by: letter. from. the Attorney-General, dated the. 9th 
2 instant, enclosing” copy. of the opinion. of the circuit court: of appeals, 
that: upon careful’ examination: of said: decision. and. ‘the. entire Case e> 


“ashe: is of opinion’ that: the government: can not hope to. obtain a 


| “reversal, and: that: it. ‘would’ be inadvisable. to. take an ‘appeal: to. ‘thie? 8 
“supreme. court. eat follows, ‘therefore, that, ‘SO far: as’ the Boysen’ case ae 
‘is: concerned, no ) further nation will ba: talon’ on: ‘the part of the United a 


“States, and the adjudication heretofore. had ‘therein may be con- a o 
sidered | final. oe a ete erie : 
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ae! aie were 80. be sestored. to the public dotiain;. except ine. ee oy, = . 


> — Mining Company, , which may in liew of its lease locate one hundred co 
= : > -Tnining” claims of. the. ‘character of: mineral mentioned In ‘its lease.” eS 
soe. The: proceeds. of the Sale of the lands so restored. to the public. domain i 


were to be applied, first, to the reimbursement, of the United States, 


for: moneys advanced. to the Indians to carry into effect.the provisions 


of said act, and the remainder, under the direction of the Secretary. 
of the Interior, was to be used for the benefit of said Indians. - 
~~ The time for opening the unallotted lands in the Uintah reserva- 
- tion, as provided for.in the act of May 27, 1902, was extended by act 

of March 3, 1903 (32 Stat. , 982, 998), again by act of April 21, 1904. 
ie (88 Stat., 199), and. finally to the first of. September, 1905, unless: the. — 


~ ne President should: determine. that: the same - ‘night. be opened at an 


: S earlier date, by. act .of March ¢ 35 1905 5. (BB. Stat.., L048; ae ‘By this F | ee 
7 aid act it was. ‘provided : a | ends 


oe, 


ae That. the Raven 1 Mining Compatiy shall; “within: sixty ave from: the 2 : - Ear 
: of this. act, : file. for ‘record, in the office: of. the recorder of. ‘deeds. of the county... : 


_- *<jnawhich its claims are located, a proper certificate of each location; and it shall © = 
ae “ “allso,, within the same time, file in office of the Secretary of the Interior, in the = 
-.. city of: Washington, ‘said. description and a map: showing the locations made by Te oe 
on the Uintah’ reservation, Utah, .under the act of. Congress. of May twenty- 0: 
a seventh, ‘nineteen hundr ed and two (Statutes at -Large, volume thirty-two, page 


. two hundred. and. sixty-three): - and ther eupon the Secretary. of the Interior shall (02:00. 
. forthwith. cause’ ‘said locations to be inspected and report made, and. if. found 104 ee 


= - contain the character ’of mineral to which said company is. entitled: by the act _ oe a 
oe ge of Congress aforesaid and that. each of said claims does-not. exceed the size of. , tee 
--a-regular. mining. claim, to wit, six hundred by fifteen hundred feet, he shall 


a me issue a patent. in fee to the Raven } Mining Company for. each of said claims. 


Under this latter act the Raven } Mining Company duly. filed 3 in this: aes. 


oe "Department a. map showing the locations made. by it on the Uintah ao 


reservation, under the act of May 27, 1902. An- agent from your — 


7 office was. directed. to inspect and. ee thereon, which report s showed 
. the locations. made contained | mineral of the character mentioned =~ 
in the company’s lease, and wpon consideration of said report your a 


office-was of opinion that before patent should’ issue the company - 
~ should make payment: for the lands located at the rate required in: 
_ the location of other, like mineral lands. This demand for payment 
the company. resisted and its appeal from the decision of your office” 
making the same was considered in departmental decision of Decem- 
ber 19, 1905 (84 L. D., 306), in which. the position taken by your office 
“was sustained. Payments were thereafter made, as demanded, but 
-prior thereto protests had been filed alleging invalidity in the loca. 


_ tions upon the ground that the great majority. of them were upon’ 


: lands not. embraced. within the limits of the lease formerly: made with Ee 


_ said Indians, and it was mpon these. et that the matter. was s ure 
6B heard. before the Assistant eel daaceaia Fe snc eee 


880-—voL 3506. M——s 25 . 
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ae Ag: before tied: when the“ case was on ie it was 5 cet S 
urged by. protestants that the grants to Boysen and the. Raver Mines < 2. 


| ne ‘ing Company were the same... The two grants were lined up in paral- 
Tel columns for comparison. and, barri ing what was then claimed to be 


certain ‘minor. immaterial differenices of expression, . the two “were - 


a claimed to be identical. 


Since the decision i in the Boyes case, favorablé i Bossen, ave re ae ; | | 
- inown as the Yetter protest has been withdrawn: by telegram. Onthe  —- 
part of the W. O. Butler protest, however, it 1s now urged’ that aL deci-. 0... 


.. slon upon the Raven Mining Company’s locations is unaffected by the .— ee 


decision in the Boysen case, for the reason. that the provisions in the ca : . 
act of March 8, 1905 (33 Stat., 1016), which gave to Boysen a prefer- 


on: ential right to deena. not to eaceed 640 acres of. mineral: or coal. land,:* ; 


-- specifically provided that the location might be made “in said reser-. : 


vation,” thus showing on the face of the. proviso that he might 20 wer 


- without the territory Booy ered by his lease, while no such affirmative — “ 
declaration appears in the act of 1902, hereinbefore quoted, under 
which the Raven Mining Company’ s locations were made, and in this — 


| connection reference is made to that = of the decision of the circuit ao 
7 court of appeals wherein it is said: 8 deers an A: | 


Clearly enough. it is apparent on the. face of fae proviso ‘itself that the Teaee: ee he co 
hold interst of the appellee was to be intercepted and ended, and in lieu thereof. oe 
~ the preferential right was accor ‘ded to him to ‘select anywhere within the sedet. 


ee 640 acres, 


- The act of 1909 oe | for fhe fiaton of the Raver Mining i ‘ ’ 
| ye s lease, so that, the leased land became an integral part of °° 


the unallotted lands. As hereinbefore stated, the act of 1902, after 


providing for the allotments to. be made to Tadiane: specifically pro- a 


a vided for the restoration to the public domain of the wnallotted lands, 


and for their disposition, granting preferential. rights: to claims Le . 
a therein, including those under consideration. | Gey © eae or 
After a most areal consideration of the entire matter, egpscially ae 


an the light of the decision of the circuit court of appeals in the Boy-. 


a sen case, the Department is clearly of opinion that the right granted 7 - 


--. the Basen Mining Company was ‘not limited | in its exercise to the: 
. . ‘lands formerly eeaead within its lease. This is without considera- | 
tion of the fact that in the Boysen case the lease had been actually a 
 eanceled before the. passage of the act granting him a preferential 
- right of ‘selection, while in the case of the Raven Mining Company its | 


lease. was. in existence, large sums of. money. had been. expended on. 


account thereof, and large royalties had accrued to the Indians by. 
- reason of mining operations conducted thereunder. Also, that on . 
February 17, 1905, this Department reported favorably, on reference 


~~ from the Gharewen of the Senate Committee on Indian Affairs, upon 
an amendment intended to be:proposed by Mr. Teller to H.R. Bill 
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ie 1147 4: Gane apprépriaitions for thie: cunent ae eontitigent ee i ae 

a of the. Indian Department; ‘and for fulfilling treaty. stipulations with. oe. 
o - various Indian tribes, for the fiscal year ending June 30,1906, and for 
oe other: purposes, by which amendment. it was: proposed. té confine: the | vero aes 
-. Raven Mining Company ‘in its locations made under the act of 1902, 0° 
ee 10) that portion | of the reservation covered. by. its lease. with the Indians, ~ Tae 
+ “which amendment was not adopted i in the passage of said bill, March 
re aady, 1905, wherein provision is made: for the. patenting. of. ithe: Raven 00); | 


ae Mining Company’ S locations, in the language hereinbefore quoted. ee ee 
_... The protests eae the locations made by said companys are e there- 1 
ot fore denied... a Dei ar | | Ces 


: ‘Herewith a are. e.the protests, Lopetticr with the record. of the hearing | . 
had before this Department, for the files of ss omnes - 


v4 


PRACTICE-—N OTICE-TRAN SFEREES AND INCUMBRANCERS—RULES 8} 
AND. 102. . 


Craw H. Bawarrr, 


Rule 8¥ of the Rules of Practice, providing that transferees and incumbrauncers, 


by filing notice of their interest, become. entitled to the same notice of... ; 


“ony. contest or. other proceeding » affecting the entries under which they. 
“hold. as is required to be given ‘the original claimant, is not’ limited ° to. 
‘eontest cases of causes where there are. adverse | parties, DBE is equally 
applicable in an ex parte proceeding. . 
‘Pransferees, or. incumbrancers, in. filing’ notice of their interest under rule &$ 
of the: Rules: of Practice, should. furnish satisfactory evidence of their 
-real interest in the prea agreeably to rhe requirements of rule 102.: 


a ” Secretary H itchcock to the Connie oner of the General Land Office, : 
ee (B L. Gy 4 ARS _Fanwary 19, L907. - | AC. J. G) =): P 


a spel Has 4 taken by Charlés EL Babbitt, attobtiey; froth > 


= the decision: of your office of December. 18, 1906, declining to accept ea, 


letters of appearance as filed by him in behalf of The ©. A. Smith | 


wee ‘Timber. Company of Minneapolis, Minnesota.. | a 
Under. date of December: 11, 1906, the said attorney ee apd.” 


- : filed 3 in your office an affidavit. entitled, “A fidavit disclosing interest | t apes 


an a “in lands, in which he set forth that he. had: been retained by said com- - . 


- pany. and. authorized to represent. it. before the land department; 


ae oe that he i is informed by his said client, and he verily believes, that. 


said company has purchased, in whole. or in part,” from the gelestors - 


_ -the lands embraced in some sixty- nine selections, in the Roseburg, = 
3 Oregon, land district, ‘made under the act of June 4, 1897 (30 Stat., ges 
86), and now. pending. in the. General Land Office for adjudication ; es 
oe that: he has filed in ‘said office a. letter of. appearance on. ‘behalf of — 
: el said company. in each of said selections for the PEDO of entitling g 
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ee chim; "a as cone receive moties: OF all orders cede equirements. 


os : oe “made, and action. taken, 1 in respect. to. said: ‘selections, to the end that: = | : 
gece. Lt the: rights and. interests of his client: may be protected and conserved ; Rha. 
- that he executes and files said affidavit. for the. purpose: of disclosing _ ca 


es . the interest. of: The Cc. AL ‘Smith. Company, ° vn, whole: or in Bae 
in the lands embraced in. the several selections: enumerated, to the 0. 


oe! end - thatthe letters of appearance. filed as aforesaid: may. be received : a 
- : : : and | fo ‘treated. in such manner. as’ the Rules of: Practice provide. and a oe 
oA in accordance | with: official, regulations: governing matters of cthe — : 


pe _ "Replying to. the: ‘attorney’ S eter panamiay tind: alldavit, your : * At 
office, m the decision under consideration, stated— ps ee 


a that it does. not ¢ appear from. the. records: in said selections ‘that ‘the: 6. A See : P: 


. ‘Timber, Company » is interested either, as transferee, “OF. in Any. other: Ways 


s+ the said selection. ~ oe 
_ If, as stated in your ‘ aidavit, the C. A Smith’ Timber “Gommpaiiy 4 ig tlie’ ee EO eotiet: 
- of the lands embraced . in. the selections in question; as. transferee from ‘the . 


. gelector under the act of June 4, 1897. .(30 Stat. 36), and’ as ‘such transferee eg 
desires notice of action taken relating: to the. said ‘selection, ‘the: company: is 


. required to’ proceed under rule ‘83, Rules of Practice, in: “order to entitle them - ee 


to notice as desired. 3 : 
As the matter now: stands’ before ‘this offi ice, the: C. A. Smith ‘Timber ‘Company 


is not.a ‘party of record as. relating’ to the said selections, and: this. office must oe 


decline, to aecept your appearance. as entered for the said. company. 


In his: appeal here. the. attorney states that about. two and j a ‘half | 
years ago he was retained’ by The:C. A. Smith Timber Company—_ 


to represent it in matters before the Department pertaining to a lands in” 


~- whieb it may be or become interested. 


- November. 21,1906, I received from the secretary of said ‘company a list of 
“lands in the Roseburg land district, Oregon, accompanied by .a letter: stating 
that. the. company — Was interested in the lands described in ‘gaid list, having 


purchased. or contracted to purchase the same. in. whole or: in part from the 


record claimants or their transferees, and requesting ‘me, to examine the: réc~, ae 
 ords| of the. General. Land Oifice relating thereto. oo ois “Kindly lool’ efter our 
interests in connection: with the lands. oP a ieee . 4 


* Pursuant. to the. foregoing the attorney 1 was proceeding to: examine. 7 


a thie records of your office relating to the lands embraced in the list a 
furnished him, when, he ‘says, he was: unofficially informed that ine = 


_. order to entitle him to be recognized before your office as. agent or." 3 0. 
7 attorney for the transferee in such cases, it would be necessary forhim = 


—. to make or cause to be made some formal. showing of the interest. of a 
his. clients in the lands. other than. that evidenced | by. the filing Obes = 
~-inere letters of : appearance in. their behalf as transferee.» He accord. Se 
ingly furnished the: affidavit hereinbéfore referred. to, which your: ee 


7 _ offce has held to be insufficient. The attorfiey contends, however : 


ee x Ie Rule 83. of the Rules of Practice has no. application ts ‘to. matters of the char- v a 
is acter here. presented. an on Peg ee 
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ae oh: showing“ Of. ‘interest ‘contained in: ny: ‘etiers: of. appearance “and Pe 
i ae affidavit: ‘is. ‘sufficient. to. entitle me, » to. receive for: my. client: the 
<9 motification and. information | requested. therein. : Se eee eS we ee 


. Rule § 8h of: the Rules of Practice reads : as s follows: 


Beehe Fe oer - Pransferees’ and: ‘encumbrancers of land, the: ‘title to whieh i is: : Glalmed or. nis ces : 
-. nS “in. ‘process. of acquisition. under: vany’ ‘public- ‘land. law, shall, ‘upon filing: notice: of: oe Cris 
- a the: transfer or’ encumbrance | in the district land. office, become: entitled. fo ee 
on  peceive:: and: be given the same ‘notice of any contest or.other’ “proceeding there: 0227 
- fey After: had. affecting such: land which. is required to be. given’the original claim- "2 
oo opents ~ Every. such. notice of a transfer. or: ‘encumbrance: must-be. forthwith noted. j 
we “upon. the records of the district laud officé and: be promptly. neported : to 0, the.” a 
eee Land Office, where. like notation. thereof will ‘be: made. - eed Hope ee 





co ae i is ‘true, BS: claimed,. ‘that: this rule. is: ‘not: amandatory! but ‘ab “hee! 
os ane time, to: entitle ‘parties to its: benefits, itis incumbent. upon. them ae 
esto: make known the transfer or. encumbrance: under ‘which they « claim, ace ec 
oe ‘That i is'made a condition: precedent to receiving nétice on vamy-cons 
Fie test or. other proceedings ” affecting the. lands: involved, and. where whohlah O 
ce their. interest: is’ not: thus: made known: transferees’ or ‘enetimbraneers 2" : 
a may. not: plead. want. ‘of notice: The officers ‘of: ‘the: land department. >. . 
are not, in-the nature of ‘things, required. to-search the. ‘proper offices 0. 
es tO, ascertain. whether any. transfer | or encumbrance of the land has °) 2.0 
Sek ‘been: made. Cyrus: H. Hill (8. Lid: , 276) ; William W. ‘Waterhouse (Quasi 
cole Ds ;181):3 ‘Van Brunt: On “Hammon etal. (9. L.D.; ,561) ; J ohn J. Dean Ae Se 
ae (10 L. D,, , 446) 5 Otto. Soldan: (11 L. D., ,194).5 “Robinson vw Knowles 
ae “(12. Tae D., , 462) 5, “and. Charles. Cz Ferry (14 LL. 'D:, 126). ‘However, © SG 
under Rule Bd: transferees or. encumbrancers who. have given: ‘notice een 
ae oof their ‘nterest: become. entitled: to notice ‘of. “every. action: affecting . a heer 
eons the. entries under which they, hold. "The: rule says: such: parties shall, : = a 
seg ipon: filing notice ‘of the transfer: or encumbrance, become. entitled. to. oe 
‘receive. and: be: given “notice” ‘of « Caily -contest” or. other. proceeding” ee ee 
a affecting the. and.” This: language appears: to. be: sufficiently broad oe ara 
oF a kOe include: a case like the present one, as: it: is not limited; as, claimed, gaan 
os to contest: cases. Or. causes: where. there. are: adverse parties. “But even 


; ae it. were. SO, limited, the. cattomey, in chis. argument. brings himself 
i: rithin the: rule. ie: says? fae ee a 













































ae) “It is. “not. ‘asked, nor ‘intended, Ss the: ‘letters: “ot: ‘appearance. en 1. Tt hayec 
‘presented. in’ the: cases: here’ ‘under consideration that: the GC. Av Smith Timber 
‘Company - shall be. made. an actual. party. to. proceedings. relating. to them, but» 
: “merely: that: ‘notice’ Or: information may. be given it: from. time to time of. the: fig Ps 
ction: taken,. or ‘requirements “made. tespecting such ‘entri ies, “to: the: end that: it _ 
oe “may. be ‘in. ‘position. in. the event. of: favor able action, to: complete. the: acquirement’ 
PS Dot titley.to™ urge: compliance: by. its vendors. with requirements made} or, in ‘the .~ 
. event. of contest. or other’ ‘adverse. “proceeding - against’ an.. entry, . to See, that its? 
s “vendor. makes a ‘proper. defense, and. to. enable it, should: the entr yman make. ‘det. : 
28 fault. to intervene: and protect. its. own ‘interest ‘in such manner as may be con-: - 
ak ~-sidere ed proper. ‘and: necessary; ‘either by presenting formal’ application to be ne a or) 
Se arty t to the case, or. by proceeding to recover: "purchase money. ‘paid. eee a 
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| The request made oe. your + office t to te notified: of « “ call sider: iaoned, : oe i 
* requirements made, and action. taken,” with respect, to the ‘selections — ae ear 


«enumerated, is. based ‘upon an. alleged, interest in The: C.. A. Smith 0. 
| Timber Company by purchase, or contract to. purchase, from the vari- 

2 GP Aes . ous: sélectors.. ‘The. notice: as to. this’ alleged interest. might: just. as se 7 + 
ieee properly, have beer. filed i in the district land office, and the fact: that > a2 
the cases are not: now in. that: office can ‘inake no material difference. eee 
ae for the rule. ‘requires: ‘that such notice shall be- properly reported tO. 4 
oP YOUR: office. While it would. “perhaps not be entirely. correct. to: say. ee 
Seria Rule. 8h consitutes. the only: recognized method by. which trans- a 
oe ~ ferees or encumbrancers. may: insure receiving notice, yet. it furnishes eee uae 
— sure, simple and definite plan, and. generally i in the interest.o f regular S : 

oo and orderly. procedure : should be followed and enforced. - Ttis*mani+-) 6.) 


; festly. to the. best interests of such. parties: to promptly. file notice pf oe 


the. transfers or. encumbrances under which they hold: . ‘Such course ~ 


‘would undoubtedly tend: to facilitate the prosecution. of the rights _ 


7 of parties. and possibly. might avoid complications. ‘The. tule-is:of .~ 


ae “comparatively recent’ promulgation’ ( June 17;.1901, 80.L. D., , 622), ' 


_ prior to which there was no specific recognition inthe Rules or Prac: : 


tice of transfereees and encumbrancers i in the. matter of notice.” But, 
in the case of Van Brunt w. Hammon e¢-al. + SUPTG, referring. tO. tne oe ae 








case of American Investment Company (5. L. ‘D., 603), 1t was said: 
oS In that: case it was. held ‘that an: assignee Or: mortgagee inay. file. in the local : 


office, under oath, a ‘statement showing his interest in any pending entry, and °° 
have the Same noted on. the’ records. of: the office: and thereafter he: will be ee oe ie 
ae titled to notice of. any adverse: action in- reference to such. entry. oe 
| Et this rule were strictly” followed in every, case of sale and transfer. befor @ vows 
patent issues, the transferee. would ‘always: be in: a. position. to. require service | ee 


| PSF" notice. whenever the ‘entry: of the claimant from whom he purchased . is. ‘ates hh cat 
<> ‘tacked and this secure himself ‘the right to be. heard in defense of his‘interests,.. 
_ It is a wise provision, intended. for the protection: of purchasers prior to patent, 9. 
oo < by. seenring. to. ‘them. notice of any. proceedings affecting their interests, vand? ites. 2h 
ee “would: be. well if: all such. purchasers. would ‘take advantage: of it. “Otherwise “ ioe 
- “they must take. the: ‘risk of. haying: cases: in. which, aney are. interested, heard 


eee “aha finally deter mined Ww ithout their knowledge. _ 


- While. transferees and. incumbrancers alte file. notice ‘ot their inter- ee 


oat ae are thus recognized. as. being entitled to. notice. of. -any | action. afte es, 
-.. fecting the entries -under which they claim, still the sufficiency of thé: 08 
showing’ to entitle them: to such notice. presents” another and: different. Bee 
cae “question. ‘Rule 102 of the Rules of Practice, which 4 is somewhat anal- 2 ee 


oe og ous to the one under consideration, provides: : 











Eee ee oe No. person: not. a party to the record, shall intervene | in’ a. case without at first 
on. Bae} on oath. the nature of his interest. ee ee Ona er eer re ee 





While the attorney here disclaims any fatention . race by. hig) icp oF 


7 oe application . that! his client be made. an: actual: party. in. these casesy 
.: “yet he does. i invoke: a similar r practice a as s to: y notice, and i in n disclosing SESE NE 
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a. 


eee hie dicate Te: should ba boverned by ae slinilag’ rules eee 
yoo The OA Smith Timber: Company is not.a party to the record in the oo 
OS S@aises: enumerated, not’ having heretofore filed notice of its: claimed 35") 
- “interest. in said cases. In the case of Elmer E. Bush (ot iL. D, iS 
ce at: was said, with ‘respect, to tule 102 of practice: | ee 





The. wording, of, the rule would. seem: to require: that the affidavit should - ie ae 


~ See also case. of Sula BE. Gaisent (i L. D. 365). 


pcre “mmade by the. party: in interest in person,, or in case of corpor ations. by the proper. oe ee 
.. officer. If an oath made by. an attorney could be accepted in any case. as.a- 9 
compliance. with that tule, it could only be after a full statement of his ‘means . Bees. 
’... of knowledge and of such facts ‘as “would ‘ show affirmatively and positively = oe eras 
_ “that the party. seeking to. intervene had at that time al _Diyeent interest. in. . the. gig ee 
ee subject-matter involved. | : eee _ ae 


Tn. the case ‘of Hiram Brown: et al. (18- Li: D. 302), it it was anid: eee es 


ae a ‘stranger. to the record is not entitled to be heard as an intervener, without” SS i 7 
first: disclosing” under oath the nature of his: interest. United States ve oe 


o. Rhea (8 L. D., 578). 


a gener al” statement « ev en under. oath, oy the intervener s attorney, “that Pree 2 = aoe 
~ intervener is the. pr esent - ‘owner. of ‘the’ land .can’ not be aceepted. as Ch ee: ee 


7 : Cle factory’ compliance with rule 102. of. Rules of Practice. 


oe hn case » of. Romance Lode Mining Claim a Le Dy ay) it was. ae one 
oe said: ar eer oe as 


Ee transferee or: mortgagee claiming under an entry, it. his inieeeee or lal ‘Se . 


one ae known’ to the. Jand department, is entitled to. notice of any. action by the. Ae 
pa: - government. affecting. ‘the | entry, W hether the fact of. his interest | ‘is. made en ie oo 
eee, cknown to the land officers. by a.statement under oath or-in-some other “mame! 
- ner, Before. he- can be. recognized. as a party to the contro¥ersy; however, he, a 
ee “is. required to disclose” on oath the nature of his interest.. | Pe ar 


This question. ‘of notice ‘to strangers toa record ‘js. one. e largely Beer ee 


| he the. discretion: of your office to. be exercised of course: ine foe 

—) accordance with existing regulations, The matters set out aboye = 
oe dearly imply that to entitle claimed transferees or. encumbrancers : 
er 0. notice, even” though not: applying to become: parties, something 
eee ‘more i 1s ‘required than sucha showing as is made herein: “The-attor- 0s 87 
J ney. files: a general statement of he own,. based” on : information oe 
2 alleged: to. have been. furnished ‘him. by .the secretary | of The C. A. - 
Smith: Timber: Company, | to the effect that said company. is interested 9. 
ae ine lands: embraced in certain: enumerated selections now pending i mee 
“ syour:-office for. adjudication. Nothing is furnished from. the-com- 62° 008 
- oS onany, the attorney: merely stating that he received from. the secretary 26 
os eras list! of lands. accompanied, by the. statement of the. ‘secretary. thats 0200 
S ve the: company was interested in said lands, ‘ : having purchased | or con 6 
ne ae tracted to purchase’ the same Ml whole or in’ part. from ‘the: record: Hie 
_- dlaimants or their: transferees.” There’ is nothing. to. indicate Which! %2.0°) 


of. the selections. enumerated have actually been. “purchased: by. (he 7 


’ “company. ¢ or. which. 1 they. have pee contracted to. purchase. — Nore 
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oe again, which of ae. ‘sbléctions: have beeh. purebdsad in- iphelé and.” 
- ~~ which” in. part. "Altogether. the information. furnished — is of-too 
---. indefinite a nature upon which to act intelligently, or to justify. thie a 
eo notification. requested in these numerous cases. ‘There: cought. to be 
ee ee satisfactory disclosure by the, company in. each: one of: these. cases 
sate of. its real interest. in the premises. “And this requirement. does nots . 
| “garry. with it. ‘the slightest: element: of reflection, or ‘discourtesy fo. 
“the attorney 4 in question; but-is ‘merely a reasonable demand. rendered .— oS 
necessary by. the large and varied. interests with which the land. 
os _ department, has to. deal, and frequently, involving too a a multiplicity is 
- o parties. a ee 
| The action of. your office herein 1S affirmed. 


; " sncow HOMESTEAD ENTRY_SEC. 2, ACT OF JUNE Bs 1900; 4 AND. SEC. 2, a oe 
at oe ee ACT. OF JUNE 16.48800 200 ee 


Buon E, Ta AUGEN. 


oo Euvelase ¢ cade section. 3 of the: act of Jue. 15; 1880, exhausts ‘lie. Homentana poss 
ee right; and as such. purchase: is not. the equivalent of commutation andér 2.02 
the provisions of section 2301 of-the Revised Statutes, the. purchaser: Is: WOb. ge 
On entitled. to. make a. second entry: under. the provisions: of section’ 2 of the Ott 
oa. AO) ee June 5; 1900, Ww hich grants such privilege to any person. who. had ‘thereto- oe : 
. fore made an entry under the. homestead laws. and commuted, the - sume 
ee under: ‘the provisions: of said section 2301. aoe gee ee 





Ps - “Seatetary H litcheock to the Cominiisiaen: O f the General 7 ‘tid 0 Oflies poe 
egy Tarsiary 21,1007, (A WEP 





See oe appealties b abr filed onbehalt et Worn E. iangat front your 
— Fotice decision. of F February 26, 1906, holding for cancelation. his home- 
stead entry No. 33669, made April 17, 1905, for the SW.-4 , See. BB eS 
risa T. 149 N., R. Th W., Devils Lake, North: Dakota, land. district oe 
eG: appears. from an examination of this case: ‘that: Haugen’s oo oe 
sop as stead: affidavit: supporting the above: application. contained the ‘states eos 
oe “ment. ‘ that-I have’ not heretofore made any entry under the homestead oe 
“Jaws, except the SE: 4 of. Sec. 6, Twp. 147, Range 53, N. Dak., which." 
oJ commuted prior. to: J une. 5 1900: ’ and that as the records of: your : 
“-. office failed. to. show an entey: made for said land | in the name’ ee oe 
ae - Bjorn E. Haugen; -you directed: the local officers, by. letter of June 2 a Se 
ek 190B, tO: call upon him to. identify. his. former entry. Tn ‘compliance: 
oe therewith, the. local: officers, by. letter of J uly 13, 1905, transmitted | ; 
Haugen’ S. ‘affidavit, wherein he ‘alleged: that: he made: entry. as’ stated. 
in his. affidavit, ‘but made it in the name of Brant ‘Ellingson; that:he >. 
changed | his. name - for. the reason: that: there. was. another. Ellingson 
a “who. Was continually. getting | his mail; and that affiant | is. s the iden - 
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oe “eal person “who: now goes ‘by: de: name of Bjorn EB. “Hangen and oe 


a me formerly: by name ‘of ‘Brant, Ellingson. 


ages “Upon receipt of. this identification: affidavit + your: ‘offs by are . ae 
: ee: August 23,. 1905, directed: that. Haugen. be called upon to ‘show. ee) 
oe cause why is homestead. entr yi No. 33669 should not be canceled eae 


ae » illegality, f for the: reason. that: 








es The records of: the. office. show that. t Brant, Sailingson” made He aoe “No. 1044, ote 
eee Aprid ® 2s. 1878; for. SE: $s. See. 6, Mp 147 N,, R. ‘53-W., ‘Fargo, North: Dakota, and cs i 
as purchased: the same under. the second section, ‘actof J une: 15, 1880 (21. Stat., 230) ge 





oe Hea an: 21, 1881, cash'certificate No. 2057, and. patent issued thereon May. Shyer en 
ee Ae appears. from: the ‘foregoing: ‘that Haugen. has'as. (“Brant Ellingson 2») coe ae 
ee | hausted. his homestead rights. . The act of June.5, 1900 (81 Stat., 267); makes no..." 
— © provisions. for parties: who have perfected a homestead entry: under. the att of... ole Aan 
ie sane 45, 1880 (21. Stat., 237), whereby they: may make a second homestead entry. ee, 


oo an compliance therewith the local. officers Sy by. letter’ of. December Ob ee 
2 ee 1908. transmitted: Haugen’s. showing, wherein he urged. substantially te ee 
ae that’ as.a matter of right he had never. exhausted his homestead: Tight, (2: fhe) 
fre and. that. he comes squarely within the. provisions « of the act of June 5, eee 
"551900; supra, and under that, act: and under the laws. he is entitled to 2 
~. the: benefit. thereof; that the act: of ‘June “15, 1880, supra, Gwas @- 00. 
OPS remedial: act, and only. yeferred. to. the amount ‘required. as. ‘payment 
oe for. land within. the ‘prescribed limits and has no: refere ence to anything. mar 
“oe élsés that it does not-refer to. the: manner. or method: of making proof, oo es 
- Ghich accordingly. must have-been. made pur suant. to the: regulations. ae 
Aor section 2801 of the Revised Statutes; that’ in’ the absence. OF thats = 
ae ~~. section he. could, not. have made such commutation proof; and that-if la 
-S the act. ‘of June 5, 1900, supra, does. Dots cover his ¢ case eby. direct Tan ae 


me - guage,’ it. certainly does: by implication. 


cece By. decision of: February. 26, 1906, ‘upon  cisidera ton ot his. ee on ae : 
ae your. office held. ad Feiges s entry for cancelation for illegality, on Bee ke 


. = the ground that: 


ee: The ‘department has yuled that : a | pirchase ‘phder: ‘section.’ 2 of ‘the. ee of: J f June. ee Be 
a “Sag 1880. (supra), ‘exhausts. a: further ‘right ‘of. entry. wider the homestead laws. eae 


Coen H. ‘Nixon: (13. L. D., 257 os John: Lindell G4 L. D. 616). 







og ~The case 1s. now before ‘the Department. upon ‘the appeal of Haugen. ae 
- The matters. embraced j in the showing before > your” ‘office are ag Ain. Seb ge 
“.out;: ‘and: it is: -further’ urged. that, while ‘the: decisions cited: by yours) ey 
- office. support the doctri ine. therein. announced, yet both. were: rendered . ee ae 





~~  priér.to the. passage of the ¢ act of Ju une. By 1900, ee and are not i. 


| therefore directly i in: point. - 





-. As to‘the latter dotitention: it. is / gutficlenit't to Ste thet the De = 


ae ment: has uniformly: held. that such.a purchase under section’ 2. of the” ee 
NS oe alge ‘of Ju une. 15, 1880, Supra, exhausted. the: honiestead right.” Sees 7 
-- Samuel S. 1 “Montgomery (25° T'D., 827) 5.0 ohn M. Rankin. (28. LD 





aS Ue and. J ohn. M + Longyen: Gat L Bs aoe _ Having ‘thus ex: ee 
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a shausted is: hercstad right, ‘Haugen’ S present: éniry: ust! be can- ~~ = 


) eeled, unless the right to make’ such a second homestead Lanta, was oe Se 
ee, ‘conferred by subsequent legislation. . oe ee 
The right: to make second or paditional’ norfiestend: entries ees 


eee ‘certain éonditions is conferred by the act of June 5, 1900, supray 
“and also by the act of April 28, 1904 (83 Stat., 527), Sieh does not..." 
oe repeal: the provisions of the for mer act; but modifies them ‘only to. - 
a, ~. the. extent of imposing ‘the additional. restrictions therein. named, ee 
ares a and with this limitation the tw o acts are: construed. together. (Cox v. ae 
ae i: “Wells, 33 L.: Ds , 657). The. later act makes no referees to. persons i 
who | have. completed a prior entry for the full area allowed. by law, a 

. either by. commutation under the provisions | of. section 2301. of. the a 
ue Revised. Statutes, or otherwise. . The right of. such. persons generally 
Ce asl sc make another. entry. depends entirely ‘upon section 2 of the act: “Of. 
“02% June 5, 1900, supra. By the terms thereof the. right to make a9 


| ~ second. homestead entry by those who have previously. made and ‘com- oe 


-.. pleted an entry for the full area of-one hundred. and. sixty acres ig 2000) 
oe specifically limited. to those persons who perfected such entry under. | 
the provisions: of section 2801 of the Revised ‘Statutes. ‘Unless. 

. Haugen falls: within the class designated, it is clear he is not. entitled. oe 
-. to make a second homestead entry.. It is equally. clear: that unless 


| ~ purchase. made under: the act of June 15, 1880, Supra, is. ‘identical oe 


: eS . with commutation under the pr ovisions: of’ ‘section 2301, ‘SUPA, there * om 
fe s- mo warrant. for. so. construing the language of the. act of June 5; 8.00 
_— pet ee as: sto extend the prises thereby: granted, t to such poe 


ot is ur reed Sane foe ea however, that cue pu : 





aes a commutation, and that: proof ‘therefor must. have been made.” 
vee pursuant to the regulations of section. 2301, supra. But this, conse ys 
ae ‘tention, fails when. we. consider the Secantial: elements which go. TO 

- "make up. the commutation: proof required’ by said: section. 2301, cares 

_» the time Haugen. per fected his said entry by ‘purchase. — “Tn addition = '.2). 
pe tO payment of the sum named, proof of settlement: upon. and ‘culti- -/ 32. 
oe vation of the land. “as. required by. law, granting preemption. rights,” oe 
oe 8 was’ also - necessar y. This: was not. required by. the act of June. cca ae 
oes 18805 supra, In fact, no: showing as to residence, ‘improvement, ee 
be ee cultivation, or. non- -alieniation was: demanded . thereunder. It. was... * 
e 2 only: necessary. to show that the-entryrian was duly qualified ; that. 
coos the-land was “pr -operly subject to homestead entry; that such. entry 
Sees had: been. made therefor prior to. the passage of the act. by. the appli-.. a. 
~ cant or one ‘through whom he claims; and the absence of: intervening oe 
“adverse rights. In the circular of instructions relating to:this act, ©. 
ae approved: October 9;1880:(1.6..L. 1,497), it.is said: “Applications 

oe ee nok purchase | under: the second. section ill be made =. 3. as” Ape - 
. the es case of ordinary: cash entry,” “ «Final homestead proof n not ot being 
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i yogi in these. cases, 1 no fdvertiemene. or ious: of intention” té. ~ — ae 
make final. proof is necessary and no final homestead fées are. to. hee 
cas paid: or collected.” These same. instructions were. repeated. in seve 
: ~ eral’ subsequent: circulars of the General. Land’ Office. In this eons : 
"nection it may. be observed that.even the actual. cancelation Orthe. 


“original entry was no. bar to such a purchase 1 in the absence of a valid a Roe 


© ntervening right. ac obn. Be Choate, (oe oe D. , 281, and. cases s therein oe 
et cited) oy aoe 
oe 2 Ine the! ‘opinion oft the Department, “a ena ade! andes ihe oan 
ae provisions of, the act of June 15, 1880, supra, does. not either actually — os 


=. or in effect amount to commutation of:the original entry, and Haugen. ~~ oe 


=: ois not} therefore, -by'virtue of any provision of the act. of Je une. 4s +1900, ae ae 
eee supra, entitled: to: make, a second: homestead entry. 9 | 
The | judement of your office 1 Is. accordingly affirmed. 





coAL LANDS WITHDRAWAL“ RIGHTS EXISTING AT. DATE or 
: ~ WITHER A Ye Sees : 


Circorar. 


Me ee ~“DevanrMenr OF THE 1» INTERIOR, — 
oe is oe a ef ee  Gewerat Lanp. Qonek ae a 
oe ee ee ee WwW ashington, DG. , January 21, 1907. 
a oe Registers and J Receivers, United States Land Offlees. oe ee ee 
-o. Sirs: Ja anuary 15th the: Secretary issued the following | orden: oe 
oe . By ditettion, of the Pr esident, all orders heretofore issued. withdr awing pub << ty 
oe “te lands. from. entry under the coal-land laws are hereby amended: as follows: 


Nothing: in, any. withdrawal ‘of larids, from. coal entry: heretofore. made. shall wee, & 


- Se hompate: any: vight. acquit ‘ed in. good: faith under the coal-land laws ‘and ad existent 
oe the date of such withdrawal. ne ~~ a occeee te Cron. 
oF _ The above: ‘order: merely, permits tha: eoinipletion: of all flings made! 
a a prior: to. the withdrawal, and. which. had’ not: expired. at the-date® e000 *e 2. 
Be Zo hereof.” These filings. must be completed. within the prescribed time, oo. aoe 
~~ “less that covered by the withdrawal. It also permits all persons who oe 
oe had. within. sixty. days” ‘prior: to ‘such: withdrawal opened. and | im- : < es 
“= “proved. a coal mine upon public surveyed lands, and who were- press ee 
= | syvented. from: filing their claims. because’ of such: withdrawal, ‘tornle 23" 
. declaratory: statements. Claims upon unsurveyed lands within. such” Wee : 
a ~ withdrawals: must: be placed of record within sixty- days after the file ey 
We Ob the plat: of: survey in the local land office. . In no other. case 2 ase 
: “SW any person be pemmmitted’ to. initiate a \ filing or make. an. entry: oS 
vo Npon' ‘such. lands. ee Pitre ee ne See ie a ee 
oo. Any person, spokinng. to perfect a “eieht alleged't to five ‘been’ sistent oe 
oS aL the date: of: the withdrawal must, in addition to the. showing ows!) ae 
eer _tequired: by” the. reg gulations, submit: his affidavit or that of his ‘duly: 3 ore 
oe ‘authored: ‘agent: setting. forth ‘specifically: the conditions. under a. 
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ae ow which the claim was s made and the different steps taken to perfect the 
ae Non will’ receive “ail thie proofs. submitted i in: i eippast oft any claim aa 
oe aemea under. the above order, placing any. money accompanying. the 
“same ‘to ‘the. credit: of: the: unearned fee account. “But: you will not - 9. 
issue fina] certificate on any claim asserted: under the above order ex-. . 
cept: upon. the report of a special agent showing full compliance. with "2? 
daw. In. order. that the. agent may be enabled to make such report, Petes 
you will at the time the offer to purchase is made furnish such agent'a. 2. 

. _ memorandum, ¢ or. statement: of the: claim: and. thereafter await: his” 

» return. 7 eer rarer | ae oe ae 
pho nearly: case eae to be perfected’ under’ the. above or dex. which ee 
eo SU Gloss not. come. ‘within the. above requirements, you will ‘reject the ‘Same. 

a se awith: the: right: of appeal: to this office.” In such. < Cases, notice to ‘the 
Cire / osppeal agent will not be: required... ee oe oy 
eS You wall, follow, .so far’ as Applicable, the ‘eirenlar 6f ‘Deceinbet’ tS: 
. SS g0gp Sa ‘defining the ‘action. ‘to. ‘be. taken ‘on. “final. proofs. generally, ‘ 

oF eee a ow will. give othe utmost. publicity hereto,. and advise. all: persons whore 
oe : “had existing coal declaratory, statements. pending. at. the date: of oe — 
| : ~ os withdrawals. oe oe = . a ce ee 
as Very, respectfully, oe Raed We A. Ricans, eas 
Se “Commissioner. eek 













oe Approved: a A 
: . EL, A. Hinvstcoor, Secretary. ee, 





oo INDIAN. ALLOTMENTS-NOTICE, TO COMMISSIONER OF INDIAN  ATFAIRS: oe 
OF ACTION AFFECTING. ee i 





_Iysrnverions.’ 





| Depannaten OF: ‘THE anon oe 
ee “GENERAL Lianp’ Otnte, 

de | ieee a Ww Washington: D, ake January at, 1907. 

a Registers aid: Recsiiens: United. States Land Offices a oe 
Ses: On November 27,-1906, the Secretary of the Interior droetea ne 
ae this office, 1 in ordér-to better safeguard the. rights of Indian allottees, °. : 
~~ to-instruct the local officers. to serve copies of any. action looking ton! ig 

the cancelation of Indian allotments not: only on: the. Tndian allottees aoe 

7 eo on the Commissioner. of Indian’ Affairs as. wellie eB Be 

Pee oA Uae direction, it is: understod, does not. relate to. allotments made: 
oe a severalty of tribal. lands, action’ in regard. to which is: always. di- 
--veeted by the Department, ‘on’ the recommendation. of the Commis: 

et _ sioner’ of Indian. Affsire,| but to. allotments : made to. Andians « on. the | 
BS cca seta | oes Ce ee ee ee 








“DECISIONS: ‘RELATIN G TO. THE PUBLIC. LAN Ds. 








Wen: will, ‘therefore, shea ¢ any: Faction i is: 5 talen by this: 5 olfied con i oe 


se ms pojmines sch an allottee: to ‘take. ‘any. action whatever ‘in. regard. tows, Fu 
“he his: allotment, notify. both the party’ m interest. and the. Commissioner © ee 
oof Indian. Affairs, at the same ‘time, by. reg ‘istered. letters, of the action. °°) 38 
| .-. required, and. furnish. to each a. LORY” of the. letter: of this a oflee ae 


“fagiemaling. the requirement. oe - ee ee eS a 
With your. report 3 you will Sorgand | proper evidence: of service of a 


such notice: upon. both. the Commissioner of “Indian Affairs and th ex | ee 
, ee in interest. | ae Pie aera a 


ety respoctlly, ; ee ee 
Ww. AL Raa ae | 
3 Commissioner. 
Approved ee et 

Be a Hrrencocx , Seoretary. 


Z — SHOSHONE, AND: WIND RIVER INDIAN LANDS—RESTDENCE—ACT OF JAN: i oreos, ne 


‘UARY, 17, 190% i. 
_ Testeocn0ns.. 
“Deranrsent Or THE Tivreavon,- 


. Gawprat Lanp ce a = ae 
Ww Vashington, 1 2 C,, Januar ‘y 4 26, 1907. 


Jo | Register ‘ind hectivér, Lander, Wyoming... — ee eee 
of Sars r The act of Congress pou as Je enuary M, 1907. r (Pablo chee 
= Ne 16)... pro ovides: ee - 


That. homestead ‘enitrymen: on Jands. foniiore etabréced in the ‘wind. Rive 





oor ‘Shoshone Indian reservation, in Wyoming,. which were opened to. ped ae 
23 under the. provisions of the act approved. March. third, nineteen’ hundred. and: 


oo ‘five, shall. have’ Six. months» after the date. of filing upon their lands, OY until. es 


: May. fifteenth, nineteen - hundred and seven, to. establish. residence upon the. : we oe 


a lands. entered by them. 


“This ack: is effective « as to all entries made of said lands prior cae : 


November 15, 1906. es : . uc Ae 
~ 5 Soldiers and sailors ane filed declaratory queens aaoee eecHion eee 
Pe 9309. ‘of the Revised. Statutes. come within. the spirit of the relief. 7 

~- granted: by” the act,. and where such declaratory statements were filed — 


: “> prior to November 1, 1906, are entitled, to the extension both, as to Pe. 


settlement and entry. | 

» Respecttally,- ghee oe? att aye SU 

a Ww. A Ricwioe. Be 

2A a ee me or ee ere je ek "Commissioner. - 

| Approved: a Sic ano oS a ea 
BE. A Hrencoox, Secretary. ee as re, 


5 B08 "DECISIONS. RELATING TO. ‘THE PURLIC ‘LANDS. 


| Powr “1 v. “Moncuen, 


ae Motion. fon review at. departmental. aes of Oacke 19, 1906, ae ° 
: ae L. PS 256, denied. 1 by: as Hitchcock, ae nme 30; 1907. 


= S a OKLAHOMA. TAND-PasrunE 1 RESERVE NO. 3~PREFERENOR RIGHT TOR. oF 


LESSEE—ACT OF JUNE RS, 1906. 


| Winua R. Ray. 


“The pr provision j in: the aE of. ‘June 28, 1906, gr ae ne persons Hien. in. possession ae, | 
of Jands in Pasture Réserve No. 3, under leases approved by the Secretary oe i 
of the Interior, | a preference right to purchase | THe: same,: has reference only oe : 


a Sag ek 


to the onleiaal lessee, and. can not’ be. extended to include. sublessees. 


a a Hitchcock to the Cerne of the General Land Office, nae = 


ae . LG) Tanuary 81, 190% (CIE. ye 


Ay appeal’t has bea filed by William: R. Ray oa the’ deeicion: oF ae 


be office. of. ‘October. (18, 1906, sustaining the action of the. local. > . 


officers in rej jecting his application to ‘purchase under the act. of June eae 


98, 1906 (34 Stat., 550), the SW. ¥ of Sec. 3, T. 1 Ss R.8 ee ins 


. Pasture: Reserve No. 3B, Lawton, Oklahoma. - i 
Said act, entitled Can act giving” oe con to actual peice. . 


on pasture reserve numbered three to purchase. load leased to them 
for agricultural, pu) in Comanche County, Oklaboma,” provides, 7 


among. other things—.. 


“That persons. who are now in possession of jand: under leases approved by the eS 4 
Seeretary of the Interior: on. pasture reserve | uumbered three... he = 


given a-right to purchase gaid lands . ...- 8aid lands to be appealed with. o 
ont regard to any improvements that. have peen placed. thereon, except. such .as : = 


are required’ by the provisions ot said leases, and the said. lessee’ to have’ the i 


- privilege to purchase at. its appraised value the amount of land covered by his: oS 
lease. within sixty days. after. notice ‘of said. appr aisement. ws 


| The circular instructions of September i 1906 (38 Li 2D; rs . pee 
7 issued under said act, prescribe i in paragraph 8 thereof that i in apply- 3 


~~ ing to purchase— 


- “the 1 lessee will ‘be required is swear - ror his own personal ipawiede that the es 


| applicant was on June 28, 1906, in: possession of all of the lands described. ine 
his application, under a yalid, ‘unexpired, uncauceled, | and. unforfeited lease © 
. theretofore approved | by. the Secretary of. the Interior, and that no part of: said. 


a" i. lands have been subleased or sublet. in any manner, whatever by said applicant es 


to any other person: without. the proper consent of ‘the Indians interested. or = 
- the approval of ‘the: Secretary of ‘the Interior. ae Ps | 


The application of Ray was. rejected. foe the reason that ne name a a 


does.not appear on the list, of lessees-of: lands in pasture reserve No. 3, 


<— and the land. applied for is shown by said list to have been leased to - . : 


“ ae one. Yokly Sowers. ‘The applicant admits ws he is what i 1s | called a eo: : 


"DECISIONS ‘RELATING ‘TO THE, ‘PUBLIC LANDS. pet. BOQ ee 


re sublesse, ne Rr eee nol baying’ béen ade. to a but. claims Pe 


oi the right -to purchase by reason of the alleged fact. that ie was ‘ ae 
| ~ possession ” of the land at. date of the act of June 28, 1906, and. his - 
hae continued 3 in possession. In the Sowers lease: it was ‘provided: 


it. is expressly agreed between the. parties hereto. that the lands. covered by. : 


| ee this lease, or any part thereof, shall. not be subleased or sublet in any. manner — a 
ae whatever ‘without the written. consent of the council. speaking for -the.tribe and Pere 
|. the. approval thereof by” the Sécretary of the: Interi ior, and that any violation of is 


- en provision shall ipso facto work. a forfeiture of the lease. 


‘There i is nothing’ in the record to show. under whom Ray. claims, 


- or “and your office. holds that if Sowers sublet the land his lease became ae s = 


: thereby. forfeited... The act of June 28, 1906, was passed | at. a-time 
when leases containing the foregoing provision were outstanding. 


- Said ‘act, both in: its title and the enacting clause, clearly Sndientes? re 
ie ee ena: it was. only intended to confer a preference right to purchase. > a 
Ge - personal to the. original lessee. In- other awords, the: person, : 

possession ” of. land in Pasture Reserve No. 8, at date of the act,and = 


465 


- y the. person named in: the lease * ‘approved. by the Secretary of the. 
Interior,” covering. said: Jand, must; aha contemplation ofthe act, be 


2 - one and the same person. ‘No. other ‘persons were meant; and appar- ane 


Lee oS 


ently in the nature of things could have been meant, than those who _ e: 
» were at the date of the act m possession of lands nader leases entered Poa 


into by them and made to them. No equitable considerations, how- — 


i : ever strong, can. properly be. permitted to modify or interfere with — re 
sae the. administration. of. the plain: provisions. of the law in this. case, 


“especially in view of the express stipulation | against subletting con- ~ 


tained in the lease entered into: by. the original lessee. under ‘whom ; 
| 7 BRE presumably 1s claiming. | | | fae 


"The decision. of your ollice herein i is afirmed. 


” ‘Homer Gunny. 


: “Motion for r review. met eoecal decision of November ti, 1906 . ,* 
: : 35 ie Ds 810, , denied oy. aoe ees J anitary at, 1907. | 


MILITARY BOUNTY. LAND WARRANTS—CERTIFICATES OF LOCATION= 
uo SECTION 3, ACT OF JUNE 2 » 1858. : 


ee <a bey -Lawnance W. SinPsox. : 


| Military bounty land. wart rants: and cer tificates issued cider the act of: “June oy . 
1858, may be located only upon lands ee to oe cash’ entry at the © 
date of the location. 3 ky 





| Peake - DECISIONS - ‘RELATING TO ‘THE ‘PUBLIC ‘LANDS. 


Al locations: or . applications . to. ‘Jogate vwittary wounty. land. warrant: or * certifi - | 


cates, issued under the act of June 2, 1858, heretofore made, or locations of. 7 
such- W arrants or certificates. ‘hereafter. ‘made. by. innocent purchasers who Ne, 
en acquired their. title after ‘the ruling of. the Department: in. the cases of. Victor eo pe 
EL. Proyensal (30 L. D. , 616), J. L. Bradford (31 L. Ds 183); and Charles P. | 


- “Maginnis. (81/L, ,D.;- 909), to. the effeet that sucht Ww rarrants, and certificates 


= might be located on lands subject to such. lecation at. the date of the act. of a. 


iat eS March 2 . 1889, will be allowed to proceed. in’ accordance with. the. ruling in 


. - said decisions, ‘but. all certificates: hereafter: issued. under the act: of, June as ao ; _ 
1858, and all bounty land warrants assigned - after the date hereof, ‘willbe eae: 
confined in- the Tocation thereof to. Jands 8 subject: to Tocation at the: date of 20 


the location. . 


Es Soeian H itchoosk to ‘the on iesioneee of f the General Land Of Ge ve ee 
¥ ; 


he (BLO) | “January 81,1907 (BBB 


~The sole. ce presented by. Wie appeal i is aici military Be 7. 


ae bounty Jand warrant can. be located | upon any Jands except such as °° 
have first beei. subject. to: private. cash entry. In. support. of your | on: 
7 ~~ decision. you cite the case of: Charles P. Maginnis’ (81-L.. De 292/),,. Eee 

_. upon which authority you held: for. cancelation the location: ade by eh 


; - appellant of the SW. 4 SW. 4, SW. 3 1 SE. j a. See. ar, and the NE. 4 


| NW 1, See. 34, T. 37 N,, RR. § E., Susanville, California, with a mili- oes 


oe bounty. land warrant. 


Pia (cn contended. by 5 ppallent that’ nee ihe maine of the ‘Depart. ee 
a, inent- in the case of Roy McDonald (34.L. D. 21), the land i in con- ; eae 
_-troversy is subject to location with: such ane whether it. had OF eae 
- had: not been offered, and that the principle announced in the case. 
cited, if applied to the case at bar, would authorize this location = 
_. The following excerpt from the « ‘case cited 1 is relied EOS by. appel- a 
lant to sustain his contention : oo | ee a 7 


The. restriction ot the right of location to lana subject t to private entry 5 was, a 
as the law then stood, for protection: of the United States against appropriation 


| - of public lands before | it had opportunity to. realize: a better. price by- offering 
its lands at public sale. ‘What was intended was ‘to grant as a bounty - $0 me 


much land as was. expressed in the warrant. of lands: subject to private a appro- . 
a iation generally at the. minimum or lower graduated pr ice, 


This ‘statement had. reference to that: provision “of the: act: mudee 


| hick the warrants were issued, ‘and which is expressed on the face 2 


of the warrants, that. they may be located “ upon any. lands of the — 
United States eublect: vy private entry at the time of such location 
atthe minimum price.” | ae eae | bear: 
It will be observed’ that the eine in. thes case ee was’ ealloned — 
under the provisions of the act. of July 4,.1876 (19 Stat., 73), and 


that the inadvertence of the land office to feotfer the land, as directed © 2 


‘by that act, was purely a technical objection, which could be cured by : 


7 reference to the Board. of Equitable Adjudication. * Tt. did not an- : : re 









































= DECISIONS: ‘RELATING. TO. THE: PUBLIC. LANDS. : Pa 40d: 
"aS pomnée the joule that’ ae war crante are © losatable: upon, any. lias mu 
Jeet to’ ‘disposal. under: the general Jand. laws,. as contended: by: appel- SS 
e lant, although there is much. force in’ the. ‘contention that. the ‘logié 2.8 285s. 
of the statement. in. that. case. virtually. removes the: restriction Upon: Qo eee 
ates and that. such. restriction | must: cease: to be onereure with fos se 





= wes : At ie time. Of the; passage oot the: acts: ‘ander whith, these: pane 
oe issued, no: ‘public lands could be disposed: of under the general: 3-5 
~tJand: laws: ‘until: after a: public. offering. The pur “pose. of this, ass. 
stated 1 in. the case cited; ‘was. to enable. the government to. obtain. the. 2.5 : 
highest - price by. offering the. lands at. public. auction and then dis- ay 
ag “pose. of the: offered. lands: remaining unsold. at: private ‘cash. entry. ab SE 
pate: minimum “price. The. value of the. warrant, was’ fixed. at. $1. 25 ee 
: per. acre, which. “was. “expressed » on: its” face, - and_ it: could ‘only, be Tank oe 
© Tocated: on lands: subject. to. private. cash. entry. ‘at: that. price. RC ee 
ene By the: ‘act of. March 22, 1852 (do Stat.,-3), ‘these ‘warrants “were rete 
Soiade: receivable. from: preemptors' in payment for their lands. atthe. 3828875 
. price ¢ of $1 25. per acre, and when located on lands subj ect, to a ‘greater ce 
minimum than: $1.25 per acre, the locator is. ‘required. to pay in.cash 90 
~ the difference between the value of the land and the value of the Ware os Ae: 
a at vant.” “Subsequently this privilege was extended. to homestead. entries; a ae 
It will be observed that while the warrant could be used in payment. oe 
for lands applied for under. the preemption and. homestead: laws, theo 
ste ~ holder i in-locating it:is placed upon the same footing, and: may exercises 0000 5) 
the 'same. privilege, and no other, than is by law. accorded to citizens oo 
SOF: the United. States to “purchase. lands at. private. cash. entry. hee 
. ae location. of a warrant’ isa ‘purchase « of lands at, private. cash. entry. ES 
_.. By the act of March:2, 1889. (25 Stat. 854), all public lands, emeepte. = a ae? 
ine the State of Missouri, were. withdrawn from. private cash ‘entry. aeons 
AS the holders: of such, warrants. ean only. enjoy ‘the same privilege in. nee 
q “locating: them. that. j is. accorded to: all citizens: of. the. United ‘Statess es 
eo sy the: warrant is not now, under:a strict construction of the act of. March he 
ae oe Bs 1889, locatable on’ any lands except in the State. of Missouris oe 2 eS 
2 “Subsequently, by. the 9th- section -of the: act. of- March. 3, 1801 QB ES 
Stat, 1095), 1t-was. provided that no. public. lands except. ‘abandoned =~ 
“military and. ‘other reservations, isolated: tracts, tmineral. lands, and. cea 
lands” which have been authorized by. Congress to > be. sold. at euhion: : ne oe 
“shall be soldat public sale. ee ee 
eee: policy of the. povérninent to oi its: lands é ne : publie mile Wad iy oe 
thus. abandoned, ‘and thereafter no. addition could. be made to oe oe 
~ class. of lands. known. as. offered’ lands, AP Ra Ss eee pee: 
lhe. attention of. Congress was. ealled’t to ‘the. ‘éondition of these. uke 
- standing \ warrants as. affected by. ‘the act. of March 2 1889, and. a bill» ae ef 
: was introducéd i in the Fifty “third: Congres entitled, oA Bill to fo pron ee 
ee - 880—vor: 3506 M8 8 De ee ee ee ae es 






























DECISIONS RELATING 10 THE PUBLIC ‘LANDS. 


on aos the location. od aasticuen of, outstanding mnilitiny bounty: reser 
oy land: warrants. and. certificates of location under section 3 of the act. ya 
. ~ approved J une 2. 1858.” ee The bill as. originally introduced. provided : oy oes 
oss amhat: from ‘and. after. the: paksiige. of ‘this act it: shall: be lawful for. the. ‘holder. ee 
“ot any valid. military: bounty land warrant; issued. or: to be issued ‘under. the laws: a ae | 
: a COR: the United “States, or: any. valid. ‘indemnity: Or. certificate | ‘of. location; : ‘issued’. ee 
fe OF: to be issued - ‘under section 3 of the act. of. Congress’ approved. June: second, 260 
cee eighteen, hundred: and: fifty- eight, to. locate. in satisfaction of. the. same any. ‘publics. . 
~ Jand_ of the- United States, . in: any: - State. or. Territory, which: was": “subject. to: 
such: location, -on’or. before. the. fourteenth: day. of May, . anno Domini eighteen. 
hundred: and ‘eighty- -eight, being. the. day: on: which” ‘the. joint. resolution owas. 
: coos hans ed Suspending” ine ‘certain: States: the: "entries of. Buble, Jands. at, t. private 
eu The ‘Bill: was. 5 dinended: aby striking on “all after: thé j-olindting euise 
ce 7 and substituting: the. following; which: became the act: of December. 13, 
“6 1894 (28 Stat, 504) pee ea 

oh “hat: in- addition ‘to. the benefits - now. given. Nesey law, call * unsatisfied 
ae ‘military’ bounty. land “warrants: ‘under. any: act. of. Congress, and: unsatisfied . sin- ee 
a"? qemmity: certificates ‘of. location. under the act: of ‘Congress. approved: June: second, ea 
ss “eighteen hundred-and: fifty: -eight, ‘whether heretofore or. hereafter issued, ‘phall! eey 

on 2 gt De receivable. at. the. rate of. one. ‘dollar’ and. -twenty- -five: cents. per. ‘acre. in’ pays: ee 
ot “ment. or. part. ‘payment for any. lands | entered. ‘under - the. desert. ‘and. law: LOBE BE» ues 
oa " “March. third, “eighteen. hundred and eighty: [seventy-] seven; entitled: an aGt. oe ae 
Sto: provide: for the. sale: of. desert lands. in certain: States and: Territories,” and eS 
cs “the! amendments ‘thereto,. the’ timber- culture | law. of March third, eighteen. hin. ace sad 
oe red: and’ ‘seventy-three, ‘entitled: “An ‘act to encourage the: growth of: ‘timber. Seen 
oon the “Western: prairies,’ and the: amendments thereto} the’ ‘timber: and: stone. eh ees 
2 awe ‘of: June’ ‘third,. eighteen” ‘hundred. and seventy- -eight, entitled UAT act: for. eerie oe 
cae the! sale Of: ‘timber: lands. in: the States of. California, Oregon; ‘Nebraska, “amid: ish, 3 
ane Washington’ Territory,” and the: ‘amendments thereto, | or for. ands. which. “may” flee 
ey ol be soldat public auction, except such. lands ¢ as. : Shall have been purchased from, Sa te 
eee ee, Indian. ‘tribe. within. ten years. last past. sere = Gee ee oes a 
oe “The. ‘Senate . Committee on- “Public. Tada in ‘reporting v upon” a this ‘ oe 
bill, which. report: was. adopted. by the: House ‘Committee; said, awith | meee 
‘ceference : to the effect: of the provisions: of the act of March 2188058 
De ‘restricting. the location. of these warrants to public. lands subject. 
to private. cash entry: ae = oS oe ee 
“Phe. effect of. this: provision. “was. 5 to “repeal | the ‘provisions of the’ former’ laws 
making: the: ‘foregoing. land. ‘warrants: and: ‘serip. receivable: in’ the: entry. of ‘public 
i 8 lands: subject to. private. entry’ at: $i. 25 per. acre;. _except: in: the one: ‘State of Mis: 
- souri, and left, ‘the holders of. such. obligations: of the Government. ho other mode 
oe or locating or. satisfying the- same than: such as. might. result from. the ‘demands 
ae Foatuitements of: t pre-emptors: and. homesteaders, and. Jocations in. the. State 
oe “By: the passage of. the Nets ‘rete ed to. Hens * war rrants and. ‘cer srtificates of loca: 
tion were rendered almost valueless, while it, had been at-all times the intention 
= Of: ‘Congitess. to make’ ‘them. good. for: _the. location. Of. -unoccupjed: public: ‘lands 
~- subject. to. ‘private. entry” at. Si. 25: al ‘acre, or for the. payment of lan { entered 
aioe F the. e; preetaption and homestead laws. . Re ee 





































































 DROIBSIONS.| RELATING. Baer THE: ‘PUBLIC ) LANDS 


ae By. ‘thes passage. of the: ‘pill. justice will: be ‘acue ‘the “holders” ‘of. “the - ie bouniy © | 
“warrants. and certificates. of. location, ‘yet these, warrants. and: certificates. can: NOt. Se 


become 7 the’ ‘subjects - of speculation, for their greatest. value. will. be at, thie, rate 
Sf $1. 25. an H acte,, as was. originally. intended by: Congress. SE ae : 
| Here: § was a ‘direct: legislative expression as to. the effect of the e act 
pot March 2 2, 1889, “upon, these: outstanding wart ants. ee ae 
Lethe? ‘pill ‘as. ‘originally dr afted. authorized | the: Tooation:. of “ihees oe 


os Sgtabiants') upon. any” public. lands’ that. ‘were: “subject. to. ‘such - location 


‘on Or. before’ “May: 14, 1888.° ‘That: was. the date. of the. passage: Of as 
‘Joint. resolution, “withdrawing from “private: ‘sale. lands: an’: ‘certain © 
‘States ‘until the disposition of the then pending: Jegislation or thé - 
adje ournment, of that: Congress, ° “The legislation referred to, resulted 
in the passage. cof: the: act of March 2, 1889. ecm re ee 
The: Department. ine “Teporting “upon ‘the Dill, ‘ealled, attention to 


of Jan ‘ime FO. 1858. ‘could: A only: be Tocated upon tends ane ect. to. pavate 
‘cash. entry, and, that since: the passage . ‘of the act. of. March. 2,-18895° 


“such: ‘scrip. can not’ be located: on: any. lands except. in. the’ State. of. 
‘Missouri. Tt: recommended. that: “provision: be: made authorizing the 


‘location: of. this and. all: serip: ‘of like. character ¢ on 1 any, public lands of 

‘the United States rated. at $1. Q5. per. acre. AE ies rae 
- Congress, however, ‘refused. to make this'« scrip nds milo boutity 
Jand warrants’ Tocatable. upon: any: land: not. then: subject: to location. 
with: such | scrip, vand. warrants, but-as:a° ‘relief to. the’ holders: thereof 
‘it provided: that ‘ nue addition to the benefits now: (then). given. ‘thereto. . 
“by law. »—_that j is, the. right, to use such scrip. and warrants in payment. 


for: lands: taken. under. pre- -emption : and ‘commuted homestead en-. ate 


“tri es—they. may ‘be receivable at the rate. of $1. 25 per.acre in: payment, 
“or. part. payment, for: any. Jands entered under ‘the. desert: dand law, the: 2 
-timber. culture. law, the. timber: and stone: act, and any. lands sold: at 
public: auction. except | Indian lands, ae 
- Furthermore, in the act of: May: 18, 1898. (30. Stat:, 418), abolishing 
the. distinction: between. offered and. ‘unoffered lands, its operation is’): 
_confined . to-lands: disposed. of ‘under ‘subsisting’ Bie ‘emption: claims, a 
the. homestead laws; and the timber and stone act. = oC 
: ~The: Department. has’ held; in the: cases of Victor ae “‘Brovensal. (30 


“Ta, “Ds 616), J... ‘Bradford. (BL L. Ds 5182), and Charles P: Maginnis 
ib. 999); that. bounty jand warrants and | certificates, of. location =.” 

“issued under the act of June 2, 1858, may: be located on lands. “that. = 
were: subject. to such location at b the date oft the. passage: of the act. of a 


=, March: 2, 1889... : a 
: : That. construction ‘cannot he: gastained 3 in. the. Hight. of the. ‘pidaiyes 
Z expressed. purpose of: ‘Congress; as: above indicated; to: confine the loca ee 
tion « of bounty land warrants and certificates issued” under: the act of... 
“June. 2. 1858, to land. subj ect. to: ‘private: cash. entry. ‘at, the date of: the: 
location: and to give them a cash value, by. authorizing: the use of them 








: Me AO ds 3 "DECISIONS RELATING TO. THE PUBLIC. LANDS. 


ey ‘the pivchass a lands entered under the general land laws, and for ca oe 


an _— Tands sold. at public entry. . _ 
As property rights may. ie bean: oe in 1 the: purchase of a ce 











oe “warrants and certificates upon the faith of those decisions, all Togas’ 2 : 
“tions or applications to locate such warrants and certificates hereto-. 
Pee ae fore: made, cor locations of such warrants or certificates hereafter made = : cea 

a Oe by: jnnocent purchasers 7 who ‘acquired. their title after. the date of those. ac aay 
- decisions, will be. allowed. to proceed | in accordance therewith,. but. alk": oe : 

a “certificates. hereafter. issued under. the act: of June: 2, 1858, and: alle 20: me 
oo bounty land warrants assigned. after the date hereof, ‘will be confiied = 
ie in the location. thereof to. lands sub] e¢ ect to location. at. the date. of the: 2505 





“Your decision i is. s affirmed. we 





_ PRACTICE -NOTICE-PUBLICATION-DISCRETION ¢ oF REGISTER— ais oe 


NEWSPAPER: 


By B. Werpy. 


“The ‘Depar tment: has’ ‘fall | authority. to. review: ‘the ‘action. of.  pesistete: ot Total ie = | = 
ote offices” in: “designating the™ newspapers, in: which” notices: under the public- a 
sae anal laws. shall be" published, after, the register: ‘shalt have ewercised his Be 
8. diser etion: in any “particular case; and, TE. abuse: of. such: discretion. appear, ae oe 

: *. to. take. such: action: as: may. be necessary: for. the correction thereof; ‘but: it es 
Pine = will not, ‘in: advance Or: action ‘by: the. register, give. ‘general ‘directions ass 

ioe to. which’ of: several, newspapers, published. in vany locality shall be recog-. 0: os 
aes nized as the. proper medium. for: the. publication « of: notices ‘relating t to ) claims.» be 


ae to public lands | in: that vicinity. 





| oe “ Sootstars y H itehoock t to thé Cemimissionsn r of the General Land 1 Ofiee, : ae ae 
a as A, L. Oo. Cee | Fe ebeuary. 1, 1900. oe G J HL) wears} re 


3B B Weldy,  puibligher at ‘thie. “ ‘Chester: Sional; 7 ae weekly. ee AS 


Cee - paper published. at: Chester, Montana, has appealed. from your office oa 
“decision ‘of November 6, 1906, declining to disturb the action: of the. cate 
-.) register of the Greatfalls, ‘Montana, land office, i in refusing to recog- ee 

os onze: said. publication. as being. a newspaper. of ‘such ‘established. char-. 00 
ee ~ acter, and general bona fide circulation: as to entitle it-to recognition nee 
pee the publication of final- ‘proof and other notices under. the © Public: land ie 
oh re Mr. Weldy. comtands that. he publication. is at a “newspaper. eee 
are, SL circulation. in. the vicinity. of Chester. as. ‘entitles it. to be rece se 

- ognized by. the register in the publication ¢ of notices relating to: publics 0S 
ee 2 fend: claims in that locality and asks that he’ be given “what he terms. °° : 


“a. just. portion: of the land office printing ” oe “rightly belonging to this s 


; paper.” ee 
~ Without considering ¢ the standing and character of the e newspaper 7 


















"DECISIONS. ‘RELATING ‘TO. THR “PUBLIC. LANDS. pee QR Se 


a ae question; Arh ‘without: Sic | in. detail: ‘the. various: elaiseas" of GaP See 
“ays notices: published under the public- larid. laws, and the. requirements of 
- BES - the. statutes, tules. and regulations. governing. the: publication. thereof, oars 
fl Stas ‘sufficient to sayin a. general way, that the designation. of. the’ o 








~~ limitations and under such restrictions as may ‘be fixed: by statute or. 
«the rules and. regulations of the Depar tment ; “and i in all. cases it. owill 
“be presumed: that-he acts honestly. and in. good faith i in: making such | 





|| Rewspaper | in which’ such: ‘publication shall. be: made: rests primarily 9. 
8 inthe: ‘sound discretion of: the: register, to- be. exercised within: ‘such. 0" : 


designation, and his discretion will not) be-controlled. or. in any wise.” 


e '-- interfered swith. ‘unless’ it be. clearly shown that: there. has: been.. aes 


























“section 9395, Revised: Statutes—the. register: is. by. statute ‘specifically — 





a _ that: vicinity. “Tt the D Department could with propriety. pass-upon. the : 


SS abuse ‘ofthe - ‘power. vested: in-him. a. certain: classes” of cases—for ae i 
_ instance, final- proof notices ‘under. the act: of March. 3, 187 9: (20 Stat. peri’ aS 
472), and iotices of applications for: patent. to mining” claims: under 


required to designate the. newspaper. in which the noticés shall be ‘pub 
‘lished. . In such’ cases “neither | your: office nor.: the: ‘Department. has:: 
authority. to control, ie advance, the action of. the register in the. exer= ee 
“cise of the author ‘ity, and discretion : specifically ‘conferred - upon-him 
by law. Both. your office and the Department have. full authority. tor 
review. the action: of :the ‘register ‘ins, designating the newspaper-in. ~ 
“which - notice. shall be published; after he shall: have enercised his digs a 
“cretion in any particular case, and, if, abuse of such. discretion: appear, ae 
~to take such action. as Inay. bet necessary: ‘for the ‘correction. thereof. 0.050 
The. Department can not, however, undertake to investigate the. com- pee 
s parative merits of the several newspapers that’ may. be. published. ini Te 
any, locality. and, in: advance. of action by. 1 the register,’ give- him. gen- ae 
_.. .eral directions as to which. ‘paper shall’ be recognized as the medium. 
~ for the publication. of notices telating. to claims to. public: Jandsane. 222030 








S merits. of the ‘paper: here i in: question, “without: its. right: to. recognition». eae : 
: being i In: issue. Im: “ally, par ‘ticular - case, and. direct. that the register dese) ae 
-ignate’ ‘it; rather than some other. paper having’ a gener al circulation. — oa 
in. the same’ vicinity, as the’ ‘proper medium: for the spublieation® of 0". 
otices 1 relating to > claims in 2 that ‘locality, it night: with, h, equal reason « ne 
- published in athe: many. ‘and: aiatricis: ‘hrduphoat, ‘the: “public: land - See 
“states. Manifestly. this. determination taust: be left, in -the-first. ins’. = 
“stance at least, to the. judgment: and discretion. of the: register, who is ae 
“pre esumed. to bea more familiar. with: local enterprises and to be in'a posi= 2 ss 
» tion: to act: with knowledge of: the. situation ‘i in’ designating the news- Ree ey 
“+ paper J in: which’. any particular: notice: shall. be: ‘published. . If i in any ee : 
= particular: case the. legality. of. the publication: of: the: notice qs put i 20 





~<) Isstie, on the ground that’ the register: erred in the. designation. of the — ahs 


a 





.S pewepapers in b which 1 it t should. be e published, ¢ 





the e action a of the ne register i 


DECISIONS RELATING 00 THE PUBLIC, LANDS. : ee uF 


ae walling. such. designation will be: reviewed and such a action taken ins 


the premises. as the. facts : may warrant. : ee 
Phe decision: of. your: office, declining * to interfere i in: ‘advanes 
exercise. of discretion. ee part ee te the register ae the: matter of desie: 


The: governmen: wha: no’ interest | in the motive which ‘nifluences a contestaxit in. 
nee the contest 2 and while: a collusive. Or: ‘speculative: intent. may: ‘be: ‘sét.: 
t a successfull but. mala fide, contestant, it 

“of. the -éntryman; whose: entry mus 


ry Hitchcock. to. the, Commis aie th General oo 


: “Stillinan F, Sears chas ‘sppaaled ¢ to. 5 the: Departn ym. ? 
rae of Je january | 26, 1906, .aleaning the action of. the ene “atlcer 
la 7 eae 119, +1899. 


“2 rounds of. foilane: oF ‘cdaimant tee eablieh and maintain: residence 
othe the land, and: ‘disqualification . to make™ second “entry; because of 
ownership of more’ than. 160 acres of land. 

- Your. office found 3 in favor. of. the: ‘contestant upon the: ground first 
stated and no: ‘consideration of the: second ground set. up. “was, under 
this finding, necessary’ ‘toa ‘determination. ‘of the issue. 

“Counsel. for. claimant. urges” ‘with: much. persistency. hat the action. 
of: your. office. and. the’ local. officers 4 is: based” Upon. a: strained and tech: 
nical construction of: the homestead. law’ and tha by your decisions : 
the j inherent equity. of the statute is ignored. 
“Ane examination - of. ‘the’ ‘testimony: “of ‘ ima 
reveals — his. default. in’ the. matter. of* residence He mits : 
‘during ‘a. “period of. “four. ‘years . he: had. not: slept. on the - land ‘ten. 
nights, though. he had. been: during | the greater. part: of: that. time in’ 
“the: ‘immediate - vicinity. of. the. land. He ‘states’. further ‘that. he 
believes - he has spent at’ Teast one: night thereon « during each. ‘si - 


. -months since making his. original: entry. 





Sian at i. : ce , 
“TD -stop to enquire: Is" it possible that the spiri rit t ‘equity ‘and faipness- ‘has: been 
eae lost in. the blind rush: to “oppress: the ‘people by a technical constr seen Pe 


OF brary oe : 1907. 


- Samuel. Simms. has. appealed to: “he. Bact fron: ‘your. ae 
decision of March 22, 7 1906, rehiising to: ordopt, the e recommendation of 












i MOBY DECISIONS: ‘RELATING tO. THR | PUBLIC ‘LANDS. a oe 





: ose the Local. offiears end denying his is application to: make third podicstoad : ee 
ae entry under the: Doo of the act of April 28; 1904 (83: Stat., ‘52T) ie eee 
forthe NW. 4NE. 4, N. 4. NW. 4, S.W. 4 NW. 4, Sec. 27, T. 20 Ny Ro 


: Ba ge E.; Greatfalls. Jand district, “Motitana, against “hich: protest hades a. 
been filed ‘by Elias: D. Griffith, who alleged. that. said Simms + was BE poh: hea! 


nee qualified ‘to make the entry. in question... | 
~ A hearing was ‘ordered: upon. the protest, which | in’ i the: opinion of. 


| SEES ie the. Department, “was unnecessary. ‘The’ issue presented. is. one -of ye 
ae cae law. alone and. the statements” made by Simms i in his affidavit. filed. ee 
“SP owith: his said: ‘application, together with the. official. records, are put etd 


as elent, for its correct determination. | 


SER eg Tt appears therefrom. that Simms: maid bomen ne ‘Aust 6. : ma: : c 
Ce rccoe 1900, for 160 acres, which he subsequently. Fetinghished mn the: face, of 2 . ae 


a contest, to. which he offered. no: ‘defense. 


2 NR: t Sw.4 dy. NW. Ba SE: 4 a ‘Bec:. OT: 20° N;; R. ‘5 E., ‘same land: digs 3 


~ April- 16, 1904, he filed: application: to ‘guiteh as, a homestead ihe noe 


. “oS trlety: which: application ‘was, allowed | by. your, office September: Th, ee 


oe $904, winder the | provisions | of. said act. of “April. 28; 1904, SUNT. ti is 
oo noted: that, this: application, was filed. ‘prior to, the ‘passage of said act.” 

“and: ata: time when. there. was no authority. for. allowing. the same, his 
= first’ entry. having been. made after. the: passage: of the’ act: of J une. ‘BE: 
~ 1900: (31 Stat., 2675 James ‘Potter, 82-T. D, 249)... “The second. entry.” ; 





of Simms must’ therefore: be-considered as one made solely under the — Z 
- ~pre ovisions: of. the act of. April, 98, 1904, “supr a, and though: the Te-" - oe 


: ~-linquishment of an entry. in the. Paco of a contest: Is. gener ‘ally ‘consid: eee 


ered. as an admission: of the charges made, and such action or dinarily. . 
5 would: ‘pre event the. applicant - from: anaking: ‘the’ ‘showing required: 
2. ander’ the. act: of ‘April: 28, 1904, Supra, pie must: be presumed i in-this- 








oF 0 Gage: that. a: satisfactory. showing was. made. to your. ‘office | before the. ee ce 





= . ~ entry 4 was allowed. . The second. entry. ‘of: Simms. having been allowed 
“only by. virtue of the provisions of the said act of April: 98, 1904 are. 


ene "must therefore be considered as. having been: made upon an, applica: | a 

“2 4ien: presented after its passage. It ‘follows, therefore, that: bythe 9 

ore ~ making. of: said second entry he’ exhausted. aE his: rights’ thereunder, “ He 7 
anda. relinquishment of the. second. entry could not restore them. The.) ee 

- "act of April 28, 1904, applies only ‘to entries made’ prior to its passage es 
ee . (Frank. Dolph, 35. L Di, 978 Circular: ‘of: September. 1;-1905, 845: 2 ‘ : 
tee ee TDs 114s tis thetdtore: elaar. that.as. a | matter. ot! lave the third 


: oe oe application of Simms cannot be. allowed. 


This: renders: unnecessary «any: Gontidetation of. tha: errors. alleged hee 


ae touching questions. arising: from the hearing before the local. officers, : 





oes same having been. wholly. unnecessary so. ‘far as determining mee 


guebificitions of Simms to make the entry in question - 1s. concerned. . 


_ The collusion. alleged: by counsel for. Simms. to exist. between | prose 


oe x -testant and | another has1 no. 6 bearing. ‘upon t the 1 issue abe esented, aa E the, oe 











oes  DROISIONS RELATING TO ‘THE: "PUBLIC © LANDS. 















ee stated be true aid'a are s established in a ee pioaeeling against 
- the entry a cancellation thereof would be. warranted. This. pee. 
~ however, is one: properly. determinable by a contest. = o 

. on _The- decision. appédled 4 from As, for the ‘reasons. - stated, , hereby ee 








CONFLICTING APPLICATIONS TO ENTER—PRIORITY: oF ‘RIGHT. ae ae! 
Boren: », . Lanier. } 


5 An sppiiation to enter + presented: in persoi. “at the ‘Joeat: office: at. the hour Or ores 
oo opening is entitled to precedence over. a. conflicting’ ‘application. received : at’, on ae 
oo the: same hour: by. mail; and. if. part “only.-of ‘the -land. covered. ‘thereby sisi .. E03 
subject to. entry, 4 it should | be allowed. as to that. tpart.a and. rejected as to the et 
‘remainder. Be a eas i SPL aah IE ee a 





















‘Secretary . H itchoook t to the 5 Conunbistintan of the / General Land. ieee 
(CP. Le Cent ne a oe ‘ebruary d, 1907. oe moc J. E. Me 
2 “The land: involved i in’ athe. above-entitled case is 5 the: SEL +: Sof NE. 3 “ah 
and. Beg of SE. 3 fof Soe. 35, ‘T. 2 N,, R. 89. E, , Walla ‘Walla, Wash- 





appeal of ree GC. "Lindley ‘Feorik: your. office desision: of. February 6, ] 
“1906, holding: for. cancelation. his: homestead entry. covering: this. land. he 
for. conflict. with the oe rights of Willis C. Hetet,, under: his eae 
< tead. application... oe e 
- It appears: “Heong your * ofthes: decision: that on peApill 6, 1905, Ja ames SA, ie 
Hanger made: application: under the timber. and. stone: act. of June 3, 
~ 1878 (20° Stat., 89), to purchase the E. 4 of NE. }/and-E. $ of SE. 3. 
ot said. section: B55. that: he submitted. proot: thereon: which. was, on 
-» August 24, 1905, -rej¢ jected. upon the. eround that. from: the showing: the - 
land. was" ‘chiefly valuable for: agricultural purposes. and not, for the.” 
~~ timber. thereon 3 that. September. 11, 1905, the. homestead: application ; 
SRE RCON 62 Lindley : for the land covered: by: Tanger’ s application was ‘received. eo 
~~: at the local office through the mail, and-on the:same day. Heter: fene ae 
ae “dered i in said: office a like application for. the'S. 4 ‘of NE. +. and E. dof oe 
pea SRS of said:section; that these applications were held by the eal a 
Sane “office to be “ “gimultanediis and both were suspended: pending: "Hane? 
».. ger’s right: of appeal from the'rejection of his application to purchase: . 
o 2 inder the timber.and stone act; that Heter procured from Hanger ao 
Lee ies aOR: of his. right: of appealy. which hhe ‘presented at the local-office’ 
Tee in Eepreber 14, 1905, and Mbepenpon the epEbealione of Heter capi oe 










_ pee eae ‘wielded’ in » Hangs s ‘timber and stone e application, while 
that of Heter. only: covered: three forty-acre tracts thereof, and in = © 
“plaice of the NE: 4 of NE. 4 4 “described the Sw. 2 of NE. 4 4; which last- ye 
ek named: t tract was: > found | to be not subj ect, to entry, but t alrendy. Bane 








pe ‘application. “was ‘reje ected. ae . 


an ” from which action. Heter cappealed 








ape oe “Smith (33 Li. ae 560), his fs appliewtiody was 2 entitled to: > prsesdative oes 
: ener: over: that: of “Lindley. and: should have: been. allowed. for the. three: ee 4 
es tracts not:in conflict with. the patented entry; and: only. rejected BB LO ee 
Mion ae shehe patented tract. -The decision of: the local-.officers’ was: reversed eee 
Seca _ Lindley’ sentry: held ‘for: cancelation: as to the SE..4-0f NE. 4 deand ef 
el Ak OF SE. 4 . for conflict: with the’ PHO F Fghts 0 of Heter; trom m which 
oe _Bindly appealed: to the. ee 2 - TUBES EEE 





ie < ae application’ was: s the: S. + ‘NEL. i-and’ Be } SE. Es, aaa ‘section, ‘township’ ae EEE Ae 
pee range, and. that the. SW. 4 1 NE. ¢ of said. ‘Sbe! 85 is: embraced. in the timber’ af EE 
oe ‘stone cash entry No. 1366. of” Charles Robiertion, no Ae eel ea a tee 
wes ohne application of! Lindley. was ‘then: examined, and: ‘the deseription of. the: eee 
, ese lana being properly given: for the B. 3 NB. } and. B.3 SEs # See.85,-Te9 Nye ey 
3 Begg RY 39-B.y We M., the: same. was « placed of: record and. the: application. of _Heter ee 
a was. rejected... Ure ae as oe ee een oe ane aera 







= “Tn ‘view. of the. report of. thé. Jocal oollicers:a as: to! the: receipt ‘of “ha ashe 
= ‘applicationt: in. question, ‘upon ‘the: opening of the office. on’ the morn-.. 
ing -of- September | 11,1905, it. -would seem that. ‘under departmenta 
rulings Heter ‘was. -entitled: ‘to. have his. application: first. acted. upon 
this questi: was “ite fully” considered | An the” case: of. Lewis A 












> parties i in aa or Y waiting at ‘the JJocal office at the time. ‘apphoations 








us ok DHCISIONS. RELATING TO “THE PUBLIC LANDS. 


| ss ou by oa ree " slowed 6 present thei applications 


pen cui prior to. their talaing. 


Sabseiguently. upon the: & filing Of ‘Hangers 8: “wa iver. ok cee n ebts ea? 
appears | that’ said. officers. directed that: Heter’ Ss ‘application, be ‘placed. 
of récord, but: ‘upon discovering’ that, said. application. only. described. 
three of the e four pee eee embraced i in Hanger’ Ss: CaEDicon 








: ee reje ‘ected aud d Lindley’ Ss: “gllowed “This aétion: was erroneous.: “The ee as 
Department. concurs inthe finding of your: office that: Heter’s “appli- one: 


~eation should have been allowed for said three forty-acre tracts, and. 
- Lindley’s S entry. canceled. as to: the same.* It has been held in numer... 0" 


wo OUS: CASS: that.if a: part. of the land covered by an. application to:ériter. 2003 
: Se ig subject: tO. entry, and a ‘part is. ‘not,’ the- application’‘should not: be Seas 

ee “rejected” as ‘an entirety but. should. be: allowed: as to the. land. subject oo 
sn thereto. ‘Duneanson 2 2. Duncanson_ (051 L. D., ; 108) 5 Lindsey. v. Adan | 


ee 8 L.D., 444). 








a _ Your office decision is: accordingly affirmed. = a 


nly 


- wae ISOLATED : ‘TRACE-RAILROAD. LAND-PRICE 1 ‘WITHIN RAILROAD: 


quent: Setedos to pie sede such. system and to: dispose. ‘of. those Jands' hee 








a differ ent: manner ; unless: ‘such: ‘pur pose” is elear ly. expressed or r indicated, OR 


unless the two statutes are irreconcilable. ; oe 
he jact’ of. “March ‘6,:1868, “directing. that ‘the ‘even: numbered: sections of ainda 

theretofore: withdrawn: -for the benefit of ‘certain railroads be restored ‘to. 
settlement and: : entry. ‘under the ‘preemption and homestead . laws. only, does’: 
not: ‘in: anywise: affect: ‘the? authority of the: ‘Commissioner. of. the. Gener al. 
Land:  Office,. under: ‘the. provisions: ‘of section” “2455. of the: Revised. Statutes, Fi 
as. ‘amended’ by the act-of. February 26, 1895, to. offer. ‘at public: sale any. iso- 
“lated. or disconnected tract of. public. Jand: within: any. ‘such: section. - ere 
ection’ 2455 f the” Revised: ‘Statutes, as: ‘amended. by, the: act of. February. 26 
“ -1895,. does not: operate: to: reduce: the: minimum : price. of. isolated’ or: ‘discon: 

rected. tracts: in. alternate, reserved, sections within: ‘the. limits, of. a p alle 

















oo per acre: 2. | | ae on oe 
7 Cases of Charles ‘Tyler 26 1 Is i Ds 699, ‘and ‘Thomas: a - O'Donnell, 281 L Ds 24, a 
: overruled, on a 












ae cee 2 "DECISIONS. ‘RELATING: ‘TO. THE ‘PUBLIC ‘LANDS. 


ag Hitchcock i to the ‘Cominissioner of the General Land 1 Office, ‘e oe 
es Aye L Gy). a | February 5, 1907." a (EB H, By se 


‘This fnofionss is: shed I by Edwin’ J. “Miller oer review of the. “disiston a oe 


PS the: Department of November. ge 1905 x not: reported), affirming the foe ; 
ie os decision. of. you office. holding for. cancelation his: cash entry: of the 2" ee 

gs use* SE ‘Sw. 4 4, Sec. 10,: Ty BN, R. 66. W., ‘Denver, Colorado, “upon. the oe 
7 ioe des: : a that said. tract: is not. subject to. Aisposal as. an Isolated d tract Se 
ee under section 2455, Revised Statutes. eee 


Upon: the: application. of. ‘Edwin’ ae Miller, your “office, by ‘letter of 


ee 7 anuary. “A1, 1903, directed: ‘that: the. SE. 4 1 SW. 4 | of said. section. 10, sis ae on 
vera and the SE: + SW. 4, section. 15; and SW--4 1 SW. rs section. 295 Te BNe See. 
SOE AR 65 Ws “Denver, Colorado, be sold: at public outery as. Teolntod tracts; Soe ae 
ae under. authority of section 2455, Revised: Statutes, as amended. by ae Pee ee 


act of February. 26, 1895 (28 ‘Stat.,; 687). “Edwin Ae Miller was s the 
ne ‘purchaser of the land: at. said ‘sale, a the: price. of $1. OB per. acre, | 


as oe apptoval, you. found. that. all ‘of said: lands, being within. the. twenty- 
mile limit: of the Union. Pacific railroad,. “were: withdrawn. by” the: De- 
_ partment: for the benefit: of the road, and. that’ the. even-numbered: ‘sec- 
.. ‘tions ‘so. withdrawn were afterward restored by direction’ of the -act ’ 
Pie og. March 6, 1868 (15 Stati, 39), and made. subject to: entry under. ‘the 
= “preemption « or homestead laws only. You also found that’ all of-said 
oe lands, when disposed: of, are:  subiect to ‘the double- minimum Tate eof : 
: oe os e $2. 50 per acre. : 








a  eanceled; for the reason that.there was no authority. to dispose of ‘said - i 
0) land except under. the preemption. or homestead. laws, ‘and as to: ‘the » 
tracts in the. odd- numbered sections, which. were. ‘excepted from the. 
— "railroad grant, the purchaser: was required to ‘pay-an- additional sum 





“When. ‘these. entries came before: -your «office. for. éxamination: ‘and: 


Upon this finding: you “held that, the sins as’ She: section: io d'should ide : 


ee Of $1.25. per: acre, as said. lands were held. to be subject to. o diepoal 
5 only at.the double- minimum pate. 2 ee ee 


Upon. Miller’ S appeal, the Departhent i in. the: décistoa now under ie 


ef a, affirmed your. decision, holding, j for. cancelation the: entry. Of ee : 
_ the ‘tract in- the even- -numbered section. (section. 10), ‘sustaining your. ae 


ne opinion: that. the act of. March: 6, 1868, ‘directing the restoration. 10 ee ys 


7 oe : entry. ‘of. the even- -numbered. sections: within, said. limits, ‘subjected ee = 
cos them’ to" disposal under the ‘preemption ‘and homestead’ laws. only yee re - 
o>. cand that-such: lands were not ‘subj ect to disposal under: any ‘other law,. ee 


a vee but it reversed your decision: so far as it: demanded: the additional pay- os 
nee nent: of $1.25. per. acre for the. tracts. in. the odd- numbered. ‘sections, = 
e's holding, under authority: of: the decisions of. this- Department in. 
oe Charles: ‘Tyler (26 L..D., , 699). and. Thomas J. O'Donnell (28 L. Di,” 
ol TL. O1aY, that: section: 2455, ‘Revised. Statutes, as amended. by the. act. at: 
February § 26, 1895, fixes the. minimum nee of isolated t tracts 5 within. 

















a 








i : oe __ DECISIONS 3 RELATING TO. THE PUBLIO. ‘LANDS. ALB Late 


So ihe jimits ‘of a ‘ailepad 2 ae at $1. 25 per’ acre. and that Congress’ ine oe oe 
ae ~~ tended by. that. legislation to establish a. minimum. “prec: for’ all aes ee 





elated 4 and. disconnected tracts. : 


os the: entire ‘decision. will be Boviewed:” 





ee This’ ‘motion. is for. review. aly of. SO. “Fateh: ee: the’ ‘dice: as ag CS 
ee ~ affirmed the: decision of your’ ‘office holding for cancelation . the entry ~~ bee 
of the tract. in section 10, but: the. motion. having: been entertained, eos 


ence Ther ruling: that: the even- “aumnbered 4 Becton. pectoned: ‘by the: act. of oe 
| Mean ch. 6, 1868, ‘were not. subject to disposal. ‘under the’ provisions. Of ee os 
ES) section: ABB, ‘Revised: Statutes, rested upon the principle. that where °° 
ete + Congress. has provided. for: the. ‘disposal of: lands’ under. one or: more — ee 
AEE 8 of the* public: -land: laws,. it is an inhibition against. ‘the disposal. Ole 





- : = those | lands, by e executive author in any: other: manner or. eter 


See ty any other law. 


oars . The error. in. “the: decaan was: ‘the: application: of that t principle « as Dien nt 
ee Hogs Limitation upon: the. “power. and authority © conferred: upon the. Come acne © 
- . inissioner- of ‘the General Land. Office, under section 2455, “Reviséd::. 9220.30 
.* Statutes, to offer. Jands for sale at. ‘public outery, and in not confining | ee 


ee ‘its application: to laws technically. known. as the ‘ & public- land. laws.” 


ae provided by Congress | for the acquisition of. inchoate rights to ‘non- . ea fe 


agen mineral public lands, by. qualified entrymen. » 


‘Without. entering. into-a- discussion of the: cases. eid: as. authonity: ee 


cee tor. the: decision’ under. review, itis sufficient to say. that: most. of thein 0 
ae have. no ‘application, as” the. question now. under. consideration | was. Se 
a pot. involved. “In some ofthe cases there’ was an. absolute: conflict Perea 

- between’ the: law providing for the disposal of: the land and the law oe 
ee under. which. the entry was. sought: to be. made. To: have allowed: an. oa oo 
entry. under: the latter law would have: subverted. the: purpose Of the. 20S 


a ee statute. providing for the disposal | of the lands. » In others, the statute oF 


“ - expressly. provided for -the- disposal. of the lands: ln ‘question: under ee 
one -or- more of the general or: public land. laws, which. necessarily Ae Ge cag los 
& excluded them from ‘disposal under any other. of. the. public. Vand fo 
=: laws, and the rule was properly: applied. The: yemaining eases Of 2 ie 





: “ARE ‘Saunders (27 L. D.,.45), W. D. Harrigan (29 L. D., BB) ce : 
















re ek oseph 8. White (80° “Le D:. , 536), and Ja ames M. McComas ( 33 iL: D. ae ogee 
oo 4A), were appeals: from: rejected applications. to have lands. ordered 
a “into market: and sold: at: public: outcry. under. section. D455, Revised Sr ae 
Statutes. Those. cases: should have been disposed of upon: the gr ‘ound | eae 
- oo: that: no. right can be acquired. under such application, as the dis-.- . oe 
. posal of lands under that section rests in the judgment. and discretion ae 
of the ‘Commissioner: of the. General. Taand. Office. The: ‘rejection ee 

the! application violated | no: right, and: the right of: appeal. should’: ae 
“not, have been; allowed. aie 23 Chamberlin’ (8 LL. -D., 421),. Tinie as 
Steffen (to Ta, -D;,. 615), State of Tdaho™ (16: ae ‘De ABs Jacob ee 


Beha 1 L. D, +146), C Charles s. Stevens, eau Li. D;, 347 EDs: 











iomteys 7 RELATING TO: ‘THE ‘PUBLIC. LANDS. ee 


An of the’ cases. ‘elted 3 in thé original: decision ‘herein’ w were pre 


: decided with Teference to, the. facts. and the. Lane att issue in. a - : 


* mentioned herein: was misipplied. | 


os The: distinct i issue in this. case.is “whether the: ‘act: of Merch: 6, “1868, ae oe 
= “and. acts | of: similar: ‘character, directing: that. lands. within: certain ne 
. limits’ shall be. disposed. of under one or more’ of the: public- land laws. oe 
_ only, is a limitation upon. the authority. of the ‘Commissioner of: the. 2: 

. General. Land. Office: to: offer at public. sale. any. ‘isolated: or. * discon: 


~~ nected. tract, of public land within those limits. ~ de 
There. was. never any g general statutory. authority for thesa : 
public. lands: at public. outery. - Such. authority” was “epecially con- 
ferred by. statute. In. each.’ particular’ case, and was confined: to. the ter- 


a ritory mentioned in ‘the ‘particular. act. Ge CG. Tea, 10 Le D., 652. y: 


“The act of August 3,-1846 (9. Stat., 61), authorized. the ‘establish: 
“ment of the ‘Board of Equitable ‘Adjudication and: ‘provided - for the: 
adjustment of suspended. preemption entries: and. the arrangement | ‘of: 

. “such. entries. into. two classes, the. second. class: to. embrace: such. entries. 

as: the’ ‘board: “may. “reject. . The: fifth: ‘section of: the act, -which. is. ed 

: bodied i in the Revised: Statutes’ as. section: 2455, provides ¢ as ‘follows: 


; “Ita may. ‘be lawful’ for. the. ‘Commissioner ‘Of: the. General Land: Office: to order 
: “into. market, after: due ‘notice,. -without the formality’ and expense of. a proclama 
“tion” of: the” President, all lands. of the: ‘second class,. though. her etofore - “unpro: 


es claimed and ‘anoffered,. and: such. Other. isolated. Or: disconnected, tracts. or. par 


. “eels. of ‘unoffered lands which, in his. Judgment, it would be. 2 Proper ‘to expose, te 


Bs sale in like. manner. 


ae Th e original 4 purpose. of this ‘logislation was ¢ chiefly : d.. 
fonmality and -expense: Of a. proclamation: of. the. President foe the 


oe gale of lands of the second. class: provided. for: ‘by. said act, and. yf such 


ns isolated’ and disconnected: tracts or. parcels * ‘of: public lands: as, in the 
: “judgment . of the: Commissioner. ‘of the General. Land Office, it would 
“be: proper. to. ‘expose to. ‘sale, but. it: has remained a part: of. the ‘publi¢- 
land system, even after the. adoption. of the general: ‘policy: that. the: 
“public | lands: shall: not be disposed of. either. at: private. or public. sale. - 
»° Since. the: “passag oe of. the homestead: law. there. has’ been: ‘ae gradual’ 
‘tendency: to the: policy: of: disposing of the agricultural. public. lands 
under the settlement laws only, but i in. all the changes: tending to ‘that 


: “of the Ganeeal: “anid Office, under. “the supervision ‘of His. ‘Secretary: of 
‘the: Interior, -to-order: into. market: ‘such isolated- and’ disconnected. 
“tracts. or. pareels of land‘ He which i in: his judgment, it: would. be proper 
‘to. expose to. sale,” has’ never been. disturbed, and the wisdom. of that: 
“policy. has not been. questioned. — re 

~The’ purpose of the ‘statute’ was. to invest. the. Commissioner’ with 
authority. to: determine when a. ‘tract’ of: public. land “is. isolated. 01 
“disconnected within the | Meaning: of the statute and should. be. offered” 





DI fone RELATING TO ce PUBLIC ‘LAND ees 5 


‘the! ‘Prosidlit as Sto. thie aches. land dnd: takes 36 out of the ence 
tion. of other: general’ laws. governing. the disposal of. the. public lands, ..- 
— The statute. establishes” a complete. system, for the disposition: of such. 
~ Jands: and. it’ ‘can- not: be presumed. that’ Congre ess | ‘intended. by: a subls os 
“sequent. statute embracing. the same. -subje ect-matter to limit its opera: 
~ tion. by ‘mere. ‘implication, if’ each. statute- can perform: its distinct : 
functions: within the: ‘sphere’ designed: by Congress without the ater ae 


erencé: of ¢ one. with the. ‘provisions. of the. other. a. 
This principle: was: applied. by. ‘the: court, in: rest 3 Ws. Wonks ¢ 137 : 
ae Ss mee where the erdiestion was. s whether the act of December: 16, ee 


‘the Tiside-3 in’ “the J Work Dodge. cnilitay. foservation: ‘iorth: of the: iaht 
‘of way” of the: -Atchison,. Topeka and Santa: Fe railroad: to be’ sur: 
‘veyed. and “ ‘to offer the. said lands to: actual settlers only;- under. and 
in accordance with the’ homestead: laws’ Of: ‘the: ‘United: States, ?? em= 


‘braced Osage. trust lands: lying. within: such: ‘reservation.’ The court 
held that. although. the words, of the: ‘act: of. December. 1B, 1880, are 


broad enough, if. literally ‘interpreted, ‘to. ‘embrace - all: the | ‘restored 
lands: within: ‘the: abandoned Fort Dodge military, reservation, it-can> 
not. be’ assumed: that. ‘Congress intended to: prescribe a ‘different rule’ 


for the: disposal of the. Osage trust. lands: than. that. prescribed by: ‘the: : 


act of. May 28,1880: (21 Stat., ; 148); which. required payment: for « 


Jands. by détiial: ‘settlers. having the- qualifications. of -preemptors,, ends 


as the: subsequent: legislation ; does not. indicate: any intention to dis-°~ 
regard the’ obligations: imposed. by. the: treaty. with: the. Indians, the. 
‘act: of December’ 15, °1880,: ‘should not. she. SO > construed, unless. aaa 
‘construction 1 is unavoidable. mal ae : wp ees 
7 Tt must not: be. supposed that. ‘the legislature intended wk statute to 2 


‘repeal : a prior. ‘one: ‘on. ‘the ‘same. ‘subject, cunless- the. last’ ‘statute Is: ‘SO. broad: rues 


‘its: terms’ and: so clear: and explicit in. its: words: as to. show. that is. was ‘intended 
to: cover t ‘the: whole subject, and,. therefore, to. ce Pees statute. ae 


Gear. @l How. 120), 0 ‘where | the: question was _ whether: the 4th section. 
of the act of: Jt une 26, 1834. (4 Stat. 686), creating additional. land: 
--districts in the: States of Illinois aiid: Missouri, and euihsnaing: the. 

President to « cause to be. offered. for sale— 3 fe ts 


all. the’ lands. dying: in’ ‘said: land. districts, . ree: -peser rving ‘only. section n sixteen 
dn: each township, the tract reserved for: ‘tie’ Yillage of. Galena, ‘suéh: other: tracts- 


ooh Bs. ‘have’ been. granted to. individuals. and. the. State. of Illinois, and such. ‘reserva-— 
et tions: ‘as the: ‘President : shall. deem: “necessary. ‘to. retain. for. inilitary posts, ‘any: 
ee law of Congress. heretofore existing ‘to the. contr ary. notwithstanding — eet ee 


ae ce embraced: within its ‘provisions. ‘and: atithorized the sale-of lands: por 


taining Te lead 1 mines, which the act of “March -3, 1807 ars Stat., » 48) 1 
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a lanai « “ ‘hall. we eet ot: ‘ihe. “Fable. disposal of the United. Seo a 
ee ~ States,” the court held that-the reservations in the 4th section of the =. . 
act of 1834 are. limitations © “upon: the authority to. sell and not an... 
eae enlargement: of the general power ‘of the President to sell lands which. ee 
by law he never had’ power: sto sell, and that. authority. to.sell-all the: °°." 
lands in the districts, given by. the act of 1834, though coupled with =~ 
2 the concluding” words of the 4th section, can only mean all lands not - 
: “prohibited by. law from being sold, or which have: been reserved. from ee 
.. sale: by force of law. a oe 
7 _ The principle upon ‘which the decision tested 1 1s: (omg 131) - 
2. >. that-a ‘perpetual statute (which. all statutes are ‘unless: limited: to” a ‘particular’: : 
regs Me time) until repealed by an act ‘professing to repeal, it, or. by. a clause or section. « ae qr 
ae Om another: act directly bearing” in terms upon the. particular. matter: Of the first’) re 
ee act, notwithstanding an implication ‘to: the. contrary. may. be. raised. by. a: general ee Oe ee 
eee Jaw which. embraces. the ‘snbject-matter, is: considered: still to be: the: law: in. force: : Pe sy 
ine as. to’ the. particulars’ of the. ‘subject-matter. legislated” upon. . In this. else 
ee there | are ‘two. acts: pefore. Is, in, nO. Way - connected, except. in. bot ‘being parts. of 
pe faa the: public-land system. ‘Both can. be. acted upon: without any interference of the”. 
ee “provi isions of ‘the last: with: those ot the. first—each ‘performing J its distinct t func 
- ves EODs within the. sphere, ‘as: Congress. designed. they, should do: ee 
oo Bee also United States om Healey (160, U. Ss. 136, un. oe 
oe This. principle i is. illustrated. by. reference to ne Ree syston. pro- a 
“eas he vided: by Congress for the disposal of ‘the mineral lands and to the 
a ~ “acts providing for the sale of-lands in- ‘abandoned. military reserva: oe 
nee tions. “These systems contr ol exclusively. the disposal ‘of all lands.of 200 
the. character. indicated. by. the respective. acts, unless. they are ‘talkehe 
ee from. under: the operation. of. the. System: by: ee statitory: oe 
ee oe “Ty es pe io the: State of Califoinia of the 46th ene 36th. Beet . 
: Be limi ‘for. school” purposes,” “ma, de. by the act: “of: March Be 1853." . feel 
hes (40: Stat:, O44), » no express exception is made: of lands containing! ‘mines eo 
ee erals,. ‘but: ‘the court, in’ Mining» Company De Consolidated Mining an 
resis Company. (102. Us ‘Se “167, ‘1T4),. involving the title toa: section 86 2°) 28020) 
» containing minerals that. was surveyed ‘in: 1870, held that such lands. 
were by the settled: poliey of the government, excluded: from. ‘all grants 0°50: 
ea and that Congress, by the act of July 26, 1866. (4 ‘Stat. 251), adopted ae 
Or a: complete system for. the sale and. Chee regulation: of its'mineral 3.0 3 ))o7- 
; 2a eae so totally. different: fre om: that which governs other public. lands, ee 
9 \ag to'show that it could never have: been: intended to submit. them tof 
pee the ordinary laws for disposing of the territory: of the United States. ie ae he : 
oss < Phe cardinal principle. announced i in this ‘decision is that where Bee Pe 
yee complete system has been. adopted for the disposal ‘of lands of a par- es 
ae » ticular: character, it will not. be presumed that: Congress: intended. by 2 
~ J o.° subsequent: legislation. to. supersede: ‘such. system: and to: dispose of. 
ou! those lands “in“a.. different, manner, : “unless” such. ‘purpose: is- sae 
nate expressed or indicated, or r unless the two statutes : are e irreconcilable, . os 
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AS sp vecial | system, for | the disposal of lands: i in. csbeodonea d inilitary oo 


or . - aoe has algo been provided by the acts of J Fuly. 51884" (28. oe 
. oo Stat, 103), and. August 23, 1894 (28 Stat., » 491)... Such Jands are set bee are 
mee apart: for. disposition in a. particular manner in pursuance of a, > 
"defined policy. (State » of. Utah, 80 L. D., 801), which impliedly — oo, 
-- prohibits the disposal. of them i in any other eer (Instructions, oa 
lL D3 1805 ; Opinion, Ib.. , 812)... _The reservation. of lands for military Ae 
oe "purposes fakes: them. eae of: the category. OL ‘public. lands” as. that .2 2 
ope term is ‘defined by the Supreme Court in} ‘Newhall v. Sanger (92. Oa ee. 
oo OL, 763), and when they-are no longer needed for that pur pose: they. co eA 
Le are not restored. to entry. under the general. land laws, but are tobe > 
oe . offere ed for sale to the highest. bidder ‘at public outery. at not : less than’ ae. 


: thea appr aised value.” See also: opinion: (85-Ta..D,, 977). ee es ae 
> Confirmation of this view may be. found in: the action: ‘af Cee Ae 


ae. : forbidding; by the. 9th section’ of the act of. March 3, 1891’ ‘(268- Stat., ee 
olf oe, £71005), ‘the. disposal of. any. public. lands either at: public or ‘private: ee 


ce “sale, except the lands authorized to be sold under. the # special: yearns eo 


Te named d therein. That section is as follows: 


Seorr0n. 9, ‘That hereafter. no public lands of the United States, éxeetst. oo 


ae 28 gouge military | or other . reservations, isolated and‘ disconnected fractional’ 9... te 
0. ‘tracts authorized to be sold by section twenty-four hundred and. fifty-five of the 9/0009": 
so «Revised. Statutes, and mineral: and other lands the sale of which at. public) 9° ° 
“os* auction has been® authorized by ‘acts’ of ‘Congress. ofa epedal nature ieeiacn ee 


a ok toe application, shall be sold at. public Sale. 


‘Here j is an. express declaration. by Cdnaréss of its purpose io con- ee 


os Bane in. force the. special systems for the salé and’ disposal of the |. as 
cee OL dainds excepted: from: the: operation. of ‘said section, and a: ‘distinet. fac 
a ‘recognition . and confirmation of the: ‘authority: of the Commissioner © 
coe vo the: General: Land Office to: determine when any isolated tract of 2604 %y: 
2 public. land, although subject’ to. disposal, under rights or claims.) 

- + Ynitiated. in conformity with. one or more ‘of, the J aooe Jand A lays). ee 


= shall) be offered for sale. - 


Applying these. principles: a find aothing 4 In. : the act: of pean 6 : - 


“5. 1868, to: indicate. that it was. the intention. of Congress to withhold : 


fe oy the Commissioner the. authority conferred. by ‘section, 2455, 


_ Revised. Statutes, to offer for sale. any ‘isolated and disconnected tract. 


_ within the limits deseribed, and no such interpretation can. be given. to! ae 

: the. statute. unless it.is so broad and explicit 1 in its terms as to make: ee 
oo. the: ‘operation. ‘of the two. ‘statutes. within the territory, named irree 
7 : _ oncilable, which does. not appear, but, ‘on: the contrary, each. act can’ oS oe 

= perform. its distinct functions. within the sphere, as Congre ess designed ee 


| = it should, without: interference with the provisions of the other.. ae 
st 5 One act confers authority. upon the. officers char ged with the super- a 
- vision and disposal of the a lands to sell all lands covered ay its a 


ne - 880—WoR 8506 27 


ce BIB ; "DECISIONS RELATING TO THE PUBLIC: LANDS. 


; Ppeowisions at J eablie ne to the highest bidder. The other restricts 7 


-. ‘the disposal of lands to qualified entrymen under ‘one of. the public: : : 
~~ Jand laws. to the ‘exclusion of every. other. law under. which inchoate _ é | 


rT rights to the public lands may be acquired. 


As to the lands in the odd-numbered sections sarenet from the 
grant tio the railroad company, it was. held that they were subject. 


to. sale under authority conferred by section. 9455, Revised Statutes, a. 
i ate the minimum price of $1. 25 per acre, following the ruling in the, forks : 
~~ ease of Charles Tyler (26. L. D. , 699), which held that section 2455, 0 
he . Revised - ‘Statutes, as. amended — i the act. of. February 26, 1995, 6S. , 
ms oi ‘operates to reduce the minimum price. of. isolated and disconnastad: - DEE ge 
- tracts in alternate reserved ‘sections within the limits of a ‘railroad — aoe 
eo, Brant from two dollars and a half to one. dollar and ae: five: cents Soe = 


: per acre, .< 
“At the time of the passage ca t the act of eee 3, 1346, the fifth hee 


; “ection of which was ‘incor porated in the Revised Statutes as section » 
- - 9455, the minimum price at which the public lands. could be offered: 
. ov for. salo, as: provided by the. act of April 24,1820, was $1. 25 per acre. 


. So that the act of August 8, 1846, merely eonformed to the general. | 
law in fixing the minimum price. applicable to all public lands, ~ 


-. In the. grants subsequently made to aid in. the construction of. ee 
~  railr oads’ the minimum price of all ‘alternate reserved. lands within at, 
the limits of railroad grants was fixed at $2.50. per acre. These were » - 


afterwards known. as double-minimum lands and, when appropriated Re 


-.. by individuals, the amount to be paid or: “the quantity: to. be: taken. ae 
.. is controlled by such valuation. 7 


Tt thus became. “the settled. Nore of oe government. i. hold ae o 


~ cale, at a price not less than | double the minimum. price of public. eae m 


-. lands, all alternate ‘reserved sections on-the lines of railroads: con- 
a structed ‘with. the aid of. the » United States.” - United States | Ue 7 at 


. Healey (160 U. S., 136, 139). | he 
- The provision: in the act of ipa 24. 1820, ‘that “ the: price at oe eee: 


eee o public lands. shall. be offered: for sale’ shall. be one. dollar and. 
ae = twenty- -five cents. an-acre,” was ‘carried in the Revised ‘Statutes asé 
section 2357, and the fixed rein of the government to hold reserved 
- - lands in oilroad limits at double the minimum price. was recognized ae: 
by adding. as a proviso ‘to said. section “that the price to be paid = 
vege tor alternate: reserved sections of land along the lines of railroads 
- within the limits a by any act: of Congress. shall be two: ‘dollars Oe gee 


_ and fifty cents per acre.’ ae 
The law fixing the. price of public ies 18° ene in oe epee on BiGee 


too oe and every act providing for the disposal of the public lands ~ ae 


a must be construed: with reference to that section and. administered | m O | 
odin conformity therewith, unless the statute is so broad in its terms 
and go. clear and explicit in its words as to show that it was intended i 
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— 10 & cover the whole subject and to ‘super sede the: provisions of f section Lois 

 B5T e | oe : 
eae The statutes : seem. to be so free from cpa as to leave: no ) room.” nas 
- a ‘for. doubt, but if any doubt has previously. been entertained. it anus 2. _— 
oe be. effectually removed by the: decision of the Supreme Court im ee 
-. 1 United States v. Healey (160. U. S., 1836) and in United States wo 
oe ~~ Ingram: ai 72 U. S., 327), in which ane act of March 3, 1877, ‘ ‘providing sy ha Se 
ne for the disposal oe desert lands, was construed with reference to the 
: - a provisions | of ‘section: 2357, Roviecd Statutes, the contention in both _ 1 
| - - cases. being as to. the price. to. be paid for lands in alternate reserved ° a e 
oF _ Sections within railroad limits,.entered under the desert-land awe Se 


The act. of March 3, 1877, fixed the price of desert lands at $1.25" ee 


a a per acre, without condition or qualification, but the. court held. that x . ee 
2) the: act, of 1877 did not supersede the proviso to section 2357. as. to the 
oo price: to be paid for the land and that to hold that lands-in alternate | ae 
a ; “reserved sections. within railroad limits could be entered. under: the [. ee 
a = -_.desert- land: laws. at $1. 25: per acre. would be to modify. the previous) i‘ 
8 awe by. implication merely. | pale said that the proviso to section. CEL Ce ser eae 
"does not conflict with the act, of 1877 as to the price .to be paid: for to 
~ desert lands, but that ‘ ‘each has a ‘separate and appropriate field-of — eee 

STS ‘operation, the former regulating the. price of: desert lands: reserved lps ae 


... to the United States. along railway lines, and the latter the priceOl 1s 
2. desert. lands not so. located, as » United: States ». Ingfam (re. U. ae ee 
881). ag tee a. To 

ne The. proviso. +0 ection 9357, Rising the price of lend in ailiead Se ee 
(oO ee limits, is equally applicable to lands sold under section 2455, and 
ae ae both sections. must be construed and administered as. parts, e the. = 
— ganze. system. The minimum. price. of lands in railroad limits. iss 
woe fixed -by- section . 9357, and that price must. be “paid. in every case, 7 : | 

whatever: may be the law under which they are ee of, unless 6 is 

i express, provision is otherwise made. ‘ 


oe » Such. was: the accepted construction of cection 9455, as GE was in ee 2 
fore | prior to the act of February 26, 1895 (28 Stat., 687), amending ane 


- to price. 


_..-... Said. section, and prior to the desiion in the case. of Charles Tyler, en 
which held that the section as amended operates to reduce the mini-) | 
“oy tum: price of. isolated. tracts in ‘vailroad: limits from $2. 50 to $1: 25 aoe . 
“per acte and that it. was the purpose of the amendment to provide: 9 | 
se a0 simple, comprehensive and exclusive plan for the public. sale.of. °° 
pear isolated tracts and to eupioct all such tracts to the same condition : as 


_ The effect. On ich ponecracton is to ‘Vetive: thie Nae as: to the price ae 7 


: a ~~ or. valuation’ of public lands in force whenever such lands are dis 
areas posed of under any other law, except under: section. 9455, ‘Revised 
- oa . Statutes, but. to reduce by fares of the statute the price of double- < 

* ad minimum Jands if ey are disposed ee under that section. bey ? 
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cn 1s ‘not ipoaeent from: aiijthing conte in. - the jena that = 


o : it was the intention of Congress to make. the sale of lands under that oa 
system an exception ‘to. the rule that. all: public lands must be offered 


for sale at the minimum price. fixed by the general. law. The entire — 


| scope and purpose of the amendatory. ‘act of February 26, 1895, : 


me : : “Was. to define what. are. isolated. and. disconnected. tracts. subject to. 
. Sale under’ said section. . “Tt operated. as a. limitation: “upon the power. 


Ore the Commissioner previously. conferred” by prohibiting the sale ~ a 
7 “cof: any land. as an. isolated tract) ‘under. authority. of’ said section. a a : 
until it has been subject: to. homestead entry for a: period: of three. eee 
-.- years after the surrounding land had been entered, filed upon; or sold. 
by the’ government, and. limited the rights of purchase ae any y mmo ee 


a la to one hundred and sixty acres.. 


When the bill: that. became the: act of February 26, 1895, was as orig : 


2 Saoails passed - by. the | House of ‘Representatives, ab. contained the. coe 
words, “ for not. less than two dollars and fifty cents per acre.’ eInhie oe 
Pere the. Senate the words “two. dollars and fifty cents ” were ikea nee ge 
out and. “one. dollar and. twenty-five cents ” “inserted in. Tieu- ‘thereof, )-2.. 

~ and as so amended the bill'was passed. : ‘In the. decision of the Ce oe 

oe Oe Charles Tyler, this circumstance. was accepted asa ‘confirmation = 
os SOL, the view. that the same. condition as to price was: ‘intended. to apply. es ae 


at att the sale of all isolated: tracts without, reg ard to locality. - ae 
That: action rather. indicates: a ‘purpose | to preserve. the haviaony Of ee 


ce oe the land system by continuing in full force the provisions of section ee 
“oc: 8857-as to all land sold under section 2455. -The provision that it... 

~~ S shall be lawful to. sell | ¢ for not less than one. dollar ‘and. twenty- -five | Bes 

~- cents per acre ” is ‘retained, ‘thus fixing the minimum in conformity =. in 


with the general law. controlling, as to. price, the sale‘of the: public Se 


ees a lands under. every system and leaving the. proviso to that: section: it. - ae 


eG ' full ‘operation as to. jands. upon which the law. has. fixed a higher acres ce = 


- uation.. 


Any other interprelation the statute would: violate: the fle ane” ee 


- nounced by the court. in United, States: v. Shai supra, ‘direc ely = o 
ag applicable to this case, that (page 147) is 4 Coie st 


where two statutes cover, in’ whole’ or in part, the: same cmetter and: are “not ewe 


eee “absolutely irreconcilable, the: duty. of the. court—no purpose to: repeal being. eee 
-.-- clearly expressed or indicated—is, if possible, to give effect to both::: In other: * 0 


_ words, it must not be supposed. that the legislature. intended. by a statute. to. Bel : 
ee repeal A prior one. on the same. subject, unless the last. statute is so. proad Mites ee 


_-. its terms and so clear and explicit in its words as to-show that: it'was intended ~ pa 


ah # cover the whole subject, and, therefore, to displace the Prior: statute. 2. 


In Thomas Je “O'Donnell (28 Ih. D.. , 214). thie: rule announced ree - 


be i Charles Tyler was followed without. discussion. These cases; so far ae 
es as. tiey) hold that the ERE of an isolated tract, of jand- in alternate ae 
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Ps ‘cade apithin railroad limite’i is one dollar and twenty-five cents an a oe 


oo acre, are overruled.. - i 
oe he. decision’ of. the ‘Departinent: of Neca 2, 1905, is ‘hereby Te 


: called ‘and vacated, and: on. will, be governed by t the ruling herein ee o 
7 announced. eee Pye ie cao one eek 


a oe oKrowa, » COMANCHE AND “APACHE LANDS—ACT OF JUNE By 1906: 


 Bensaaw FB. Rosixson. e ae es. 


oe Tends within’ the cee ‘Comancne. ‘and ‘Apache: pasture reserve, opened. o ea 


soso settlement ‘and sale under the. provisions: of the’ Act of J une 5, 1906, are not. oe 
Sete ee taaec _ Subject to entry: under the mining laws. ck : Spe? Pita 


mo “Secretary: H itcheock to the Comnvissionsr of the General Land. 1. Office, oo 


: € IG) February 7, 1907. AWE Bee 


Kg 
ee 


< Wajanniee F. Robinson hiag appealed ne your. “office decision of a 


. Ti anuary 3, 1907, rejecting. his application. for. reclassification and to. 


ae purchase aS qaideral land part of the SE. 4, Sec. AB, a 2 a ‘R. 15 W., : 


ee M., Lawton, Oklahoma, land district. 


The Jand involved Is. within: the Kiowa, Comunche a ‘Abadi. 3 oe 
| - pasture reservation opened to settlement and sale under the provisions — 


- of the act approved June 5, 1906 (34 Stat., 213). In the President’s . 


| | : proclamation. of September 19, 1906. (35 L D., 238), it was declared 
.. that the:lands in said: pasture reserve would be opened. to settlement: 


and: disposition .under. the provisions of ‘said act: of June 5,-1906,. 


oe ee and under. the rules and regulations ‘adopted by the Secretary of 
“the: Interior at such time and in such manner as the said Secretary of 


| Soe the - Interior. may . fix” and. prescribe.” ~ Rules’ and. regulations WEP i 2, 
ate adopted October 19; 1906. (85 LD. 239), wherein: it.was prescribed ee 
oo that all of said: lands should be: ‘disposed of under sealed bids tothe =< 
a highest: bidder. ‘The act, of June’ 5, 1906, “provides. that these lands © ae. 
2.0 shalk-be: ‘opened to: settlement by pr -oclaination: of the President.and 9... 
fore he! ‘disposed: of upon. sealed. bids or by. public. auction, at the discre- (ae 
ae tion of the Secretary: of the Interior, “ to the highest. bidder under the ee 
provisions of the homestead laws of the United States and under the ens 
- yegulations adopted by the Secretary of the Interior, and such pur-.. > | 
oe chaser. must be. duly qualified to. make entry under. the general: hhome-- 
ee. stead: laws.” The money arising. from: the sale-i 1s to be placed. to the. es 
- a : c credit of the Indians.» ~The lands:are to be sold: at’ not less than $5.00... a. 
~ "per: acre; one-fifth to’ be paid at the. time the: bid: is made: and the: oe 


ve 2 be in four equal annual. installments. Oe ae 
| _ Robinson claims that the lands appli for by him contain valu- ed Se 
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= ander: the provisions of August 4, 1892 (27 ‘Stat. 348), eee ate ‘3G, 


= ss izes the entry of land chiefly. evaluable for building stone under. the | 


placer mining laws, anc that there is nothing in. the act of June 5, 


1906, that takes these lands out of the provisions of said act of 1392, 
_ or'that requires that they be disposed of under the homestead laws. _ 
This question, was carefully considered when the regulations of 


' _ October 19, 1906, were in process of preparation - and it was then ~. - ; 
decided that the provisions of the act of 1906 excluded these lands ae 


from the provisions of the mineral laws and therefore it was provided Be sae 


~~ that neither the nonmineral nor nonsaline affidavit would be required tes | 


"of applicants who entered these lands.. Upon further consideration a 


- the Department. 1s satisfied | that the correct conclusion - was then ees 


7 reached. “The act of 1906. specifically provides that all. these. lands me ines 


° shall be disposed of under the provisions of the homestead. laws. at.- : o 


a jet to. cay under the act of J une: D, 1906, ” is affirmed. 


ORD SUBS TEU TION oo RIGHT. Pe 


" PReperrcis: L. Gunerr ET AL. tse ye 


2 not. less than $5. 00 per acre, payments to. be made. in installments. ae co 
-. These provisions. all controvert the theory that it was intended. that ae 

— any. of said lands-should be subject to entry under mineral laws. 9 
. The: decision of your office, affirming that of the local officers re-' 
~ Jecting this application for the reason that. “ these lands « are ae sud- oe 


ey SOLDIERS ‘ADDITIONAL ENTRY—EFFECT OF INVALID. ENTRY oF RBC a - 


a ce. ane under gestion 2806 of the Revised: Statutes, although allowed aon on” aa 


an invalid: soldiers’. additional right, while of. record segregates. the Jand, and ss _ 
-no rights are acquired under a: subsequent. application covering the sane. ee 


entry. - 


-Jand which will preveut the: ‘Substitution of a valid Light: as a basis HOF. ‘the = ae _ 


% Seoretary 2 Hitohoook b “the Gepiiistione: of the a Land: Ofce, - oye 


— = (F. LC). Ne * Fanuary 12,1907, (E. O. P.):. 


“Mary: BE ‘Coffin, assignee Of Frank Mitchell, administrator of tee pee 


— yee of Jonathan Wood, deceased, has filed motion for review. of | . 1 ce 


; departmental decision of October 31, 1906, directing. that ‘Frederick oie 2 


oe L, Gilbert. and Edwin T. Buxton bs cat. to substitute a valid 3 


right under section-2306 of the Revised Statutes, to support. the entry oe eee 


sy ne Samuel Vv. Gilbert, allowed March 21, 1905, for. lot 6and the NW. ee 


| i SW. 4, Sec. 5, T. 62 N., R. 1 W.., ‘Duluth jan district, Minnesota, wee : 


a “upon. which fine) peincate issued May | 25, 1903. . 


'. The entry in question was based upon a right asserted: by Gant ue A 
a v. Gilbert, as assignee of Adaline Hall, widow. of Martin C. Hall... ~ 


ae The death of. Samuel Vv. Gulbert; ase 28, 1908, is ; alleged. - Prior roe 
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Ses Sete he eee ee to F rederick ie Gilbert at cre T: Buxton ee 

2 all his rights under his said application, which had not: been allowed. ae 

2S Said: entry was. suspended May 20, 1905, because. of its alleged fraud-. 
~~. ulent character, though so far as the record. now discloses the.same 


7 has never been finally. canceled, probably for the reason’ that the said « ae 


. i transferees applied, January 3, 1906, to substitute a valid right for. : a 


oo > “thé one alleged to be. fr nudulents | Bi as 
' October 9, 1905, more than. two. years after ihe ollomarice af the ae 


: = | ae of. Samuel Vv. Gilbert, Mary E. Coffin applied. to enter said a 
__- tracts under the’ ‘provisions. of said. section 2306, which application _ as 
was, as stated by your office, received as a junior application and. q hele: Pt eee 


ne subject. to the rights of Samuel Vv. Gilbert. : ao 
~~ Counsel: for Coffin: now contends in stipport. of. thie pending motion, Se 
ore : that: the Department failed to consider the adverse. claim initiated by: 


oe ~ the. filing. of her. application,, and, relying upon. unreported depart: < 


' _ mental decisions of. September. ia 1906, ‘in ‘the case of Northern | 


Pacific Railroad. Company: Or On P, Maginnis and Northern Pacific 


~ Railroad. Company. ». John G. Ryding, decided June 23, 1906, asserts. pee 


> that it was error. to allow said substitution in the face or such ‘adverse: | er: 


| | “claim. .An examination of the record discloses that. the departmental 
| decision complained of was. rendered. upon. the appeal of the trans- 


ferees and that. no brief was filed on behalf of Coffin. bringing the | 


matters now set ip as basis for the. pending motion to the notice of °- 
= thie Department. . Neither does. it appear that Coffin had: notice of. 


_gaid appeal. In. the event she was entitled thereto the contention of 


| 2 counsel for: the transferees that. said: motion. should be dismissed can 4 
not be sustained.” ee ot | , oe 


In the opinion. of the Dee Coffin 1 was not a party pene 


= ” before the Department. and entitled: to notice. of said appeal. To sus. 
a tain this finding. the. distinction between’ the cases cited. and relied 


os upon: by Coffin. anid. the. otie. under consideration must be carefully” . 
oa noted.» It is: clearly marked and: the facts” ‘upon. which the cited- olga 

ee: decisions rest disclose a. material and: fundamental difference Wacthisy, 5 

_ that in said cases the entry had not. been allowed at the time of bee ge 
ie filing of the adverse. application or at the date of the application to 
a substitute, while in the present case there was at. such time and, so”. 
ae far. as the record shows, is now, an entry. of record. | At. the. ates : ee 
cos Coffin’s application | was presented the land applied for ‘was: segre- ee 
a gated by. the record entry. of Samuel. V. Gilbert. and it. was ou or i ae? 
- on the part of the local officers to accept and hold the. same “as'a anes 


‘= 7 junior application.” TE. should have been rejected. - 


‘It is a well. settled. prineiple that lands embraced in an ‘entry of record. are .. tat es 


ae subject to. further disposition, and that an application to enter: the same | ogee 
; 2a n0- vights upon the: applicant. [United States Ve - Puget 1 ‘Mill. poe ne : 7 oc 


ee —Aee : a "DECISIONS. RELATING “TO. THE. PUBLIC ‘LANDS. 


: This docunnes is eer aettled anid the fact that the | ae may a — 
eee 4 have been erroneously . allowed or that ab was, invalid, does not alter 
the case. Ludwig: May (13 L. D., , 297); Clancy et al. v. ‘Hastings & 


cel. Dakota, Ry., on review (20 L. D., 138, 186); Gallagher v. Jackson 
Peas ale 389). “Had. Coffin begun. proceedings against the: record entry © ; 2 
ace prior to. the filing of the application’ to substitute: and. prosecuted the. -: 
ea same to a ‘successful termination’ and thereby acquired the. status ofa. | 
Se successful contestant, she would have been in. position ‘to assert the Dea 
-~ pight now. claimed by her (Cooke v. Villa, on review, 19 L. D., , 142), ae 


oe oe but. she took nothing. by. the. mere filing of her application. _ ee 
The rule laid: ‘oes in the cases cited. and. relied’ upon oe. eonieel es 





ee “or Coftin grows out of the practice: prevailing i in the case of applica- 
Os tions. of this character. — The local- officers: being without authority (0 
core a act upon them they” are permitted to accept. them. when presented 
<. prion tothe allowance of entry by your office and all rights there- =~ 
ee 2s under attach in the:order of the filing of the respective applications ee 
~. Gn the local ‘Office. It would therefore be manifestly inequitable in’ ~ 
oe ee those cases ‘where. applications were. properly filed. and. accepted tows os 
ee “permit: a substitution of rights: to the prejudice of the rights: of appli- |: 2%. 
J. cants attaching subsequently. to the filing of the original application eo 
“but: prior to the filing of the application to ‘substitute. another right 
on 4° an’ Tew. thereof, and the broad’ language used 1 in departmental deéies 52: 
ae sion 3 in the case of Robeson: T: White (30 L. D., 61, 68), went beyond — oo 
= poe oo the, question. there presented and is not. to. be. accepted: as the. rule cae 
eae -applicable i in cases where. the first application i is in fact invalid and > 
oe “adverse rights have attached. prior to the: filing of an application. POE ess 
-.- substitution, where each of the: respective’ rights” asserted ‘is based 
“+ upon naked applications independent of any. superior or. controlling — ee 
See equity. But after entry has been allowed: by your: office, until the ©. > 
“.. "game is canceled no rights are gained by the. filing of other applica: : 
oe “tions: therefor: and ‘the Jocal . ‘officers should. refuse, to “aocept them. ee 


i + Lndwig May. (13, L-D., , 297). “ 2S 
2. It follows therefore that Coffin ‘gained no. eae “by: ‘the filing of 


a ae her said application and it was error on the part. of the local officers) 
he ee | bor accept the-same. ‘The case is. one solely between. the ‘government a 
“hes and the- claimarits. ‘under the: record entry and. there can be no. ques- ee 
Os ~ tion respecting | the. authority. of the. Department 1 in ‘such a_case: to. Gi 
So reet the cancellation. of the record entry’ upon. such. terms : as equity and oe 
tae justice may demand, and in. the absence of: bad’ faith « on the part. Of es 
2 othe | applicant | or ‘the: pr esent parties. in interest; ‘their rights: should: ?°:- 
-. be protected... J oseph W. Jk ones (9 Ly D. ,195)- Tt the same end ean. ee 
be attained by. substitution ofa valid right’ for’ one ‘found to be-des 2 
: pos feotive;: without actual cancellation: of the record entry a » there > appears ie 
oe ecto: be: no. reasonable objection t thereto. ee ae 
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Se ‘The ‘motion: for review is ‘accordingly hereby denied” “The pee 2 aa 
ss “ gliaon: of Coffin as to the tracts in question will be finally. rejected and ae 
the’ directions contained in the depertmentel decision complained of ae 

ae "carried i into execution. _ , 


_ APPLICATION TO ENTER—EXECUTION-QUALIFICATIONS | or 


“APPLICANT. 


/ Marra TENRIKSEN. 


oe Marta ties a married. woman, ae Marta , Mimi 
2 Saamnantieds has appealed to the Department. from. your office decision | 
oe ee “April: 90, 1906, rejecting commutation. proof offer ed in- Pappory : 
see De of her? homestead entry made July 19, 1901, for: the. SE. 4 NWe dye eee 
See: 17, T..150.N., R. 70. W., Devils Take land district, North Dakota, -- oe 
aad, holding said entry, and final. cer tificate issued. thereon. for CaM 
S “2 eallation: ee : | oo ee 
Phe entry i in ueeons was allowed undee the pro ovisions ef § section Se 
Ae of the act. of March 2, 1889 (25 Stat., 854), as. additional HOP a ee 
ee former. entry’ made by appellant for the E. 4 SE. 4}. Sec. 9, same ees 
he township. and range, in support: of which. commutation ‘proof was. ee 
es submitted J une 4, 1901. | : Oe 
oe i/o) Dhe- application for the entry: in Sgaseiones was Greviited: befsre the? ee 
o. “ elerk! of the court. of Wells county, North Dakota, J uly 16, 1901, twos: my 
“Sol days” before the same. was filed in the local: office. and: three: days. Lo 
ve before: entry. was. actually allowed by” it.. The same. day the said) 
-: application was executed applicant. was married to. Halvor. Henrik- a 
.< sen, who-at that time had an unperfected entry of record, upon. which 22) 3 
“final proof was submitted April 7, 1903. No settlement upon the == | 
~~ Jand last entered by her prior to entry is alleged, and i in commutation oe 
ee “proof testimony. and the affidavit filed therewith. it appears no-settle: = 
nent was established on the land prior to the fall of 1901, and. possi 7 67 
oS - 2 bly. not: ‘until after’ the submission: of final: ‘pr oof by. her “husband, Ons = ae 
ee the land’ covered. by his homestead entry, April 7, 1903. ae 
~. Counsel for claimant contends that her application. to énter: iene ce 
oe. esi. executed. prior to her: marriage, though not filed nor. her entry. 222 
a -. allowed: until’ afterwards, her right’ should: be determined. as of the 2.02 
oe date of the execution of her "application, at t which time she was as qualin 





oe Pa 2 Me ‘mere. ‘execution ‘of an application to’ make. homestead centy confers no i Se: 
. ~ rights: ‘upon the applicant ; and where an application was executed bys ane Ly. 
. untnarried woman, but was not filed until, after she had become disqualified = 9°. 

to make entry by reason of her marriage, sany thereon: can not be allowed, ee 


ae ota y y Hitcheook i ithe Commissioner of the. General Land. Ofte, oS 
ee ue L. @). a; Hebruaty: 11,1907. — (B.0.P. > sna 
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fied to make the entry in question.” While the. statute permits the 


execution of the affidavits and papers required: in ‘connection witha | : 
~. homestead entry. before certain officers other than the register and 


eae receiver, it gives no effect to applications thus executed: until actually a 
filed or: Mondera for filing in-the proper local land office. - The mere _ 

execution of an application to enter confers no rights upon the appli- As 

| cant. ~The right. attaches only when the entryman has: performed all. pace 


he _ the acts necessary to be done by him to segregate. the land from the: : 
ae _unappropriated public domain. . The execution of the: required appli- | nae Le 


cation to enter before a qualified officer residing atia distance and the’ 
transmission of the same to the local land_ office is solely” at. the tisk ©. 7: 
of the applicant, whose rights thereunder attach : only. upon receipt se 
thereof by the local officers. re 
.Tt is clear that at the date of the ect of Henr Tee S ‘application et ae 


: - the local office she was disqualified to make homestead entry. under. | y . 
_. the provisions of section 6 of the act of March 2, 1889, supra. “The #0 


act of June 6, 1900 (31 Stat., 683), in no manner relieves. the claim-.. os 


ko ant. from. the effect of her disqualification under ‘the. circumstances kas 


- disclosed, as she bases her right upon a naked application. and not 9 


= upon, settlement upon ‘the land po to entry Cus J. —— es - . | = 


—L.- Di, 647). 
| The decision appealed from is accordingly hereby affirmed. 


—<—_— 


MINING CLAIM—SALINE LANDS—IMPROVEMENTS. 


‘Lovaiy Pracer Cua. 


ef at is “only, with rethedt to the actual production of salt, by the usual processes, a: 
- that a saline spring or deposit may’ be regarded as within the purview of as 
“tHe! mining laws; and the installation, upon a mining: claim containing a | 
saline springs, of bath houses, and appurtenances and. the use. of the water -. | 
for’ bathing purposes is not im any respect or feature mining, and those one ¥ 


e3 utilities can. not be regarded as in. any. sense mining vay ovements. 


| Secretary Hitcheoek to the Ee of the General Land. ‘orflee, 7 | 
i. a L. Oy 3 February 18;190?. oo ORL BY 


This. is an. eat by. Henry Lovely: “froth. the: ee of ‘your. 


: = . office of September 20, 1905, whereby he was allowed sixty days from... 
_—= notice within which to how cause why his entry. (No. 41, March 20, ot Yea 


i | 1905) for. the Lovely. placér mining claim, survey No. ‘BOL, Ji uneau, < 
ve Alaska, should. not be. canceled, inasmuch (among other things) AS 
it is made to appear ‘from the record that the object of the. placer | 


: - ~ laim is not the production of salt therefrom, but that the claim. is. @ ae 
used as a sort of health resort: where patients may en] oy. the benefit ek 


of the saline baths there provided. | ae ae 
~ The descriptive es embr aoe in. the transcript of the field notes io 
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* of ne survey, fade in hes course of which it is ciated: that ' i hiave ake bs oe 


a _ four. buildings. on the premises described in the foregoing: field notes, i - 
three of which are bath. houses and.one a blacksmith _shop;” includes ee 


a : ‘the following paragraph: 


“The surface work consists ‘of. one trail about 1200. ft, long and 5 ft. ‘ine: ae 


well constructed. and corduroyed. There. are two principal springs. as shown 


bes on. the plat and given in the field notes, which have been. thoroughly cleared. = a 
and. connected with the. bath. houses by, conduits. About 4 acre of ground Til oe 3 


ar the. vicinity of upper bath house. has’ been cleared. of timber and. brush. alae Fy ob 
iene: sas built: by: claimant. ee ne 7 i. 


The only material question. een by ihe areal is anbodieda in the © ie 
8 first’ assignment of error, which is directed. to. the. above- stated. ob-. hg nie 5 
e a coe taken by your: office to the placer: entry. et a ee 
~The location. was made: under authority of the act of Ji anuary Bt, ee 

aoe 1901 (31 Stat., 745), ‘ ‘extending the mining laws to saline’ lands,” . 


= whereby the unoceupied. public lands containing salt springs, or de®. 


“posits of salt in any form, and chiefly | valuable therefor, are made 


_ subject: to location and purchase ander. the Provisions of the law ie i 


, . lating to. placer- mining. claims. 


In the recent case of Territory of New: ‘Mexico. (35. L. De ait ‘the ie 
“ legislation covering ‘the: public saline lands was reviewed, ‘with: par- = 
ticular reference to the character of the springs and deposits | In con- | 
templation: thereunder, and. their intended utilization | as. s manifested 
in the legislative: policy was remarked... Seen wea, oO 
Adding -to those special cee ae ‘all known. purpose 
‘reflected in the general. mining laws, and the. conclusion seems plain. ~ 
~The primary and principal - purpose of those laws. is the. development 
of the mineral. resources. of ‘the public domain, by adequate rewards. 
Peirce the individual explorers, for the general good and benefit. Salt — 


: lee a commodity of universal culinary and. table use, and the Depart- | 


ment is without: doubt that it was principally i In that view that the | a 


~ legislation: upon the’ ‘subject’ was. enacted. : Only with respect. to. the | ae 


: | : i actual production of salt, by the usual processes, could a saline. spring : oe | 
Or deposit: be consistently regarded a as s within the purview: of the mine on 


o ~odng’ laws.” ) ae ee 7 ee 
The eaten, a bath gues. ‘and apbivncndae: te ak the e7. 


oe oi water of the springs 1S- led by conduits. and there used. for. bath- oes 


_ ing purposes, can not be said to be in-any respect or feature’ mining 


and those. utilities can. not be regarded as in fee sense mining im- ons 


“provements. : | | — | 2 
_A further objection-t ie the oS tee in. the non- ‘conformity, of’ the 


.. . ee to the. system of the public: land. surveys: and rectangular sub- . ae 
ie divisions... Roman Placer’ Mining Claim eee = D. +, 260)-2 and cious ey 


: ions cited in :that case. een te 
eae Upon. these. conameriions ile. sotey. must be canceled, and, with ee 
re this modification, the decision of our office 3 1s affirmed. 7 


Suge cee : CHIPPEWA, INDIAN LANDS-WITHDRAWAL-ACT | OF JUNE 2h 1906. 


on Registers val ‘Receivers, 


~ Cicurar. 


: Dieaptcienr OF THE Twrekion, | oe. 
-Gunrrat Lanp. Ona, 


Cass Lake, Crookston, id Duluth, u inmesota.. 


WwW ashington, D. C. ciate 15, 1907. a 2; 


Gis puns: By: departmental order of Novenber 10, 1906, ar oe 7 


a . : the unsold lands ceded by the Chippewa. Indians 1 in the State of Min- cae 
os ae nesota are -withdrawn- from sale,. occupation, or any disposition what- ae 
> -ever, pending the completion of the drainage survey authorized | ee oo 


a act. of Congress, approved June 21, 1906 (34 Stat., 325, 352). eg 
oo The: withdrawal made under ihe above order dos not. defeat: OF 


Pe adversely affect any. valid entry, location, or selection which segre- 

| or . gated and: withheld the lands embraced therein’ from other: forms of = ae 
aa "appropriation. at the date of such withdrawal; and all entries, selec- © =.0-7 
Po ys toms, or. locations of that character should be permitted to proceed to. 
ie patent or: certification upon due proof of conipliance with the law 2 

. .“' “inthe same manner and to the same extent to which. they - would have o/* 
- proceeded. had such withdrawal. not. been made, except: as" to lands sae 
a om). -méeded for construction. Barposes and. concerning which | Fou. may. be: wis 


ae oe ener directed. | | | ee 
~ Any: entry embracing lands cluded’ within soak wiihdvawal may ae 





oe be contested and canceled | because - of entryman’s. failure to comply” oe 
oS Swit: the law or for..any other: sufficient reason, cand. any contestant’. sey 

ca 2 who | secures: ‘the. cancellation. of such entry and. pays. the. Jand office | ae 
hi tec e feese ‘oceasioned by. his. contest. will be awarded a preferred: right. of ep 
a making entry in the event said order of withdrawal is revoked and eo 
Suc the land. restored to entry under existing laws;. ‘provided, that if lege 
a islation is: enacted by Congress directing the manner: of. disposition. — 
fe opr the: lands involved, the preference right oF entry: will be 2 Subject ty 
ae thereto. | a 


When any entry. tor. ieede, embraced. ia Suid. Withdrawal: fee : 


al “canceled by. reason of contest, or for ¢ any other reason, such lands ber Sy 
ad ~ come subject: immediately. to. such withdrawal. and cannot, thereafter, S 
| zi : . so long as they remain. so withdrawn, be enter ed or. otherwise. appro- Se 
ie priated, either by. a a successful contestant or any other. person; bus. 
“you will-make proper notes on your records and. notify: the’ on ee 
gee _testant. of the cancellation, the withdrawal of said’ lands: and. thei: 
~-.” suspension of his right.of entry. In case of revocation of said order, oe 
Cae you will notify each contestant who has gained - a. ‘preference right» 
eas - that. the lands involved have: been. released from. such. withdrawal ~ one. 
oe ne made haces to oentiy and that J he will, be. allowed Bais days os 














fea notion es eee said ands under the terms and provisions ot the 
order of. restoration.” ee oe Ga 
"Very. respetfuly, a4 at a ee Ww. A. Ricwanns,. 
| Approved ao : | 
CE. AL Hironcoce, Seoretary. 
: av ‘VALENTINE SCRIP—ASSIGNMENT nN BLANK-OWNERSHIP. 
| Frepanicx: Ww. ‘McRexnoxps._ 


can aes The « owner of ‘Valentine ‘serip. may. oy an “assignment i in. plank and delivery. of. 


oe Seccgse "DECISIONS ‘RELATING TO THE ‘PUBLIC LANDS. eae ae 


Cor omméssioner. = on 


os . the’, scrip: convey. all: his. right, title, and interest: in the same ‘to the Tawful ee i | 
: “possessor, _ who. may - thereafter - insert. his” name in. the assignment; and: 3: oo | 
oo while the’ land department, may, before’ approving the location: of. net eC 





a Ao sr seripy) require: ‘the locator to show. that he is: the true and. lawful owners 0 
ne “thereof, such’ requirement. should not be made | in: advance: of location. ee _ a ae 
ae Secrebary. sek itchoook to the Obi omamissioner m of 8 the General | Land. 0 fice, oe 
EL G) «February 18, 1907. SERB) ee 


This appeal i is : from the action. of your office of November 30, 1906, : ee 





a upon ate fice. ‘to ‘be: the sroperty! ‘of Fvedenek Ww. McReynolds, as La 
ee assignee of W.. GC. Hill, ‘can not be located and the assignments can... 


| oS “not: be. approved” unless. a full explanation: of the assignment. /pre-- ee 
aoe ~ sumably. executed in blank. be- given, ovine by. whom, ‘delivery: Bees 


7 Be the scrip tol McReynolds. was made.) : ban es 
This scrip had-been. located and the location. was. ‘pajpoted: by. our oe 


. office: on. the ground that. ‘no affidavit of non- oceupancy of the land. ~ ee 
tee ~~ Tocated had been filed. - The locator. thereupon requested the deliv-- eee 
ae ea ery of the: ‘scrip, but did not’ invoke the ruling: of your Office as to the. oe 


eae . vadity, or. non- -validity of the assignments or that. they be approved. ) > | 
- Exception. is taken to. your: ruling by. appellant upon: the ground . | 
‘that it: raises. the question’ as to ‘ ‘whether or not the owner of a piece — 


eo of Valentine. scrip which has: been: assigned 1 in blank. and'so. ies ea a 


ae to him has the right to. insert. his name in said assignment. 0 ps 
oe The Department. does: not understand from. the decision that it was i 
2 ended: to hold: that ‘the owner of: Valentine scrip’ ‘may “pot by es ee 


~~ assignment in blank and delivery of the serip. convey all his” right, . < ee 
title, : and* interest, in the | same to the lawful possessor, who may there- os re 
“after insert. his: name in the. ——, Tf it, was intended. so 10 pe 


. hold, it: was error. 


-.. When the serip ‘18: sslocntad your “olffes. may.  befbne: approving the Cae 
= location require the locator. to show that he is the true and. lawful 


: a owner r of t the oy if aoe have ony reason to doubt the Bona. fides of ef = : 
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ed 


io the tgansaction by which the ior came é into possession of the : scrip, 


i but such doubt should not arise simply from the fact that the assign- : ses i 
ee ment. was made in blank, and the locator’s. name was thereafter in- "ea 
— serted, and such requirement: should not be made i in advance of loca~. 


sa ; hen “McDonald v. Hartman (19 L. D., 547, 563). 


The oe should be delivered. to. 0 appellant x without condition, 
oh Bs _HOMESTEAD-SECTION 2, KINKAID AcT— “66 own AND occury. a, 


Liour « Vv. . Swipe. 


. 5 The tarrh: " own na oceupy > ag employed in Section 2 of the act of April 58 
1904; referring to those. entitled. ‘to a preference. right. to enter contiguous 
land under that section, is held to mean such possession’ of and. dominion 
over: the. land embraced’ in an entry as is required by the provisions of 
the general bomestead law; that is, such residence. on. the land entered as 
would defeat -a contest based pon. a charge of abatidonment. us 


tae fs Stine Hitchcock. to the ne of the General Land d Office, tee. : 
-— Os IL. C.) oe, February 20, 1907... i | (E. 0. P.)o 


Martha Libolt has appealed to the. Department: froiti your ‘olfice. : 


decision of January. 30, 1906, affirming the action of the local officers ~ 


= dismissing her contest: ‘against the. homestead entry of Cyrus O.- 
Snider, made July 14,1904, under the provisions of section 2 of the — 


~~ aet of April 28, 1904. (38 Stat., 547), for lot 4, SE. 4 SE. 4,-Sec. 23, — 
lots 1,2 and W. 4 SW. 4 t; See. 24,T. 35 N., Re 19 W., oe land - 


district, Nebraska: | 
Contest. is based upon the. round ee a jeorton of the land. ae 


: scribed’ 1S subject to 'the preference right. conferred us contestant : ee 
oo. by the second. proviso of section 3 of said” act (supra). | a etsee 
-» Libolt made entry September 25, 1900, for lots 3 and 4, N. 4 SE. 4. — 
- + Sec. 94, T. 35 NS Rk. 19 W., and July 24. 1904, made application: ioene 7 
. ter the SW. 4, “Tots 1 and 2, See. 24, fad lot 4, Sec. 23, which applica- ae 
= tion. was rejected because. of conflict with the. aug entry of Snider. aes [ 
- She then instituted her contest. a, ee ee 
_ > Two hearings have been had before the Toca officers aa froin the 6 ae 
: testimony submitted thereat it 18 clearly. established that: ‘contestant, nee 
had never, prior to. the allowance of Snider’s. second | entry, estab- 


'. lished and maintained a residence on the land embraced 4 in her orig. = 
nal. entry to the. exclusion of a home elsewhere. In other words, | 
“+ “she had failed to meet. this essential requirement of the homestead | 
oo. law. ‘Tt is asserted, however, that contestant complied with the _ - 

—... Jaw as she understood it: and. should, therefore, be given. favorable ee 


consideration. The Department is ‘without. authority to. overlook ; ae te, : 


oe the plain provisions ws the homestead: law, and it would be Brossly ae 
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oo io. ere node geek a ce ie the direct injury vi os hee 


a . - of one whose rights would thereby be disturbed. . 7 ea 
~ Gounsel | for contestant contends that it is not. ‘essential to: ‘the i tig 


= - assertion of the preference right claimed. by Libolt that she should ve 


_ have resided. upon. the land at-the date of the passage of. said. act. of. 


| : April 28, 1904, supra, or at the date of the filing of her application. - 


--He asserts that the words “own. and occupy ” used in the statute ‘do 
not warrant: the construction placed’ thereon’ by your office. | 
~~ Tn the administration of this statute the Department has uniformly 

~. construed the words “own and occupy.” to mean such possession: of 
and- dominion over the land embraced. in an entry as is required by. 


_. the: provisions of the general homestead’ law. The term occupancy, 
_. thus considered, means nothing short of such ‘residence on the land) 9. 


7 : entered. as. Sratild: defeat a contest. based upon. a charge of abandon- Ao : 
fae then. (Graves v. ‘McDonald, 34 L. D., aN we a! ae 
a Contestant. has not, upon the showing made, brought fede e Within”. oe ean 


: : s ~ the. ‘provisions of said section 2, ‘and her contest was therefore _ | . = - 
ee properly, dismissed. The action of your office | is  sovardingly hereby — ae 


es <The od discloses that Suider hades prior to a une 3 ‘1900, ‘made oS 


whe on add relinquished | a homestead. entry” and. that with ine application Rees 
- upon which his present entry was allowed he failed to file a sufficient. 9 
a affidavit, showing that said entry was. not relinquished or abandoned = 
+. for a consideration, ete, as required by the act of April 98, 1904..(BB 0 2 8 
ee ~ Slat., 527 J which, as: construed by” the. Department, isa modifica-  ~ ee 
- at -, tion of the act’ of J une 5, 1900 (81. Stat., 267)... All applications (0. a 
Center. filed. subsequently. ts the: ‘passage ‘of the former act can only be 
_- allowed subject to the. provisions of the act: cof June 5y 1900, Supra, aa 
as modified: by. the act’ of April 28, 1904, supra. * (Cox On Wells, oe ee 
~ L.D., 657.) ° The attention of your’ office i is called to this feature of. = 


Oe a the case to the end that appropriate. action AY. be taken: with respect : o = ‘g 
= oe to. the: ae of Snider. oe are . ae 


ere 


‘Puome N. ‘Buoxman. 


~ Motion for review of depar tmental eeson of October 19, 1906, . 


a, 35 1 L. D.. + 258, denied by Seer cary gous B ebruary 20, 1907. 


ah. 


“FOREST RESERVE—INDIAN LANDS~ACT: OF J UNE 1 1906. 


ae 8 The lands ‘ceded by the. Blackféet ‘Tndtans undet ‘the agreement ratified ie the’ fa fe a 


“act of June ‘10, 1896, and subsequently included within the Lewis and ~ fae | 
Clarke: forest. reserve, are subject to. the provisions of. the act: of: J une sale 8 eg ees 


1906, Relating: ae the entry. i agricultural 1 lands. within forest. reserves. - 
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Sentie: Hitcheock to the + Seoretary of Agriooure, February 21, 2 _ : 
sR 5785 5 eee te Soh ee? 


Bye létter of Rebriniy 1, 1907, thie Aenictane Cominiecioner of the, — : e 
Goretal: Land Office: informs. this ‘Depart tment that he*is in receipt Pies ae os 


a e 2 - of.a letter: dated Js anuary 2, 1907, from the Acting | Forester: of-your » ae 


~ department, a desiring to ‘know ‘whether. or not the lands ceded by ~~ 
~ the Blackfeet Indians, | described. i in said act. June. 10,1896, 29 Stati: 2c: ao 
B58; 358, will be formally opened to: settlement. and: entry. under the - eee a 
— | provisions of the homestead. laws ¢ as. modified | by t the act of J une. di, ea ee 
ee 3906 (34 Stat., (233).”. ae a ee 
~The land a Is. of opinion that the ‘act tof 1906 4 is. a , penerall rise! Se 
“ laration ‘of intention: by Congress to. dispose: of agricultural lands in =. 
- all forest reservations, other ‘than those’ specifically. excepted from: its: a 
operation, regardless. of. the method by’ which they were included in.” 


the reserve, ana regardless of what laws were applicable to the lands’ 


prior to: such inclusion, and that it is applicable to agricultural lands “ . ie 
“in the ceded portion of the Blackfeet. Indian reservation, ‘and. that 


_ they can be listed and disposed of under the provisions of said act.” 


| The act of 1896, supra, approving the agreement with the Indians | | : 
| - belonging on the Blackfeet, reservation, ‘by which a. porfion. of cine fee 


reservation was: ceded to the United States, provided thai. 


“the lands SO ‘sur rendered shall ‘be. open to ‘occupation, location, ‘and puivchade: es 
under ‘the provisions of the inineral land laws. only, sate to the several arti- ag 


- cles of the. foregoing agreement. 


These lands inquired abouts are ibis the Bona of the eee A 


and Clarke. forest reserve as, defined by proclamation of June 9,.1903.° 
(33, Stat. 2311). ‘The agr eement. with the Tndians reserved. to hen Doe aca 
the: right to cut. and remove from the ceded. lands wood. and. timber: ies 
- for agency and school. purposes and for their personal uses and also. 
the right to hunt: upon the ceded lands’ and. to fish ‘in the: streams - reer 
“Hbieréof, SO long as they- remain ‘publie lands of the. United States, and. ae 
_ those tights were ‘specifically recognized. and protected i in the. procla- ane 
_mation inching a portion of the. ceded lands i in a forest: reserve. |. ae or . 
~The act of 1906, supra, authorized the. Secretary. of Agriculture toe i ee 
“ascertain. as to the location and extent. of lands within permanent Ores s, 
teporery forest. reserves, except. in’ ‘certain counties in. “California, e020 
which are chiefly. valuable. ‘for agriculture and which may be o¢eupied 222 
for such purposes. without. injury to the reserve, cand which: are’ not. © os 
needed for public purposes, and file. lists. thereof. with the. Secretary) - 
of the Interior, with request that the lands “be. opened. to entry i 
accordance with the provisions of the homestead laws-and this act.” 
‘Tt then provides that the Secretary of the Interior. shall declare said 2 0.28 
lands open to homestead settlement. and a in the manner. ae ee 


_ preseri ibed.. 


» The expression in. the land office letter “ “ regardless 0 of the methods a ee 


= 2 Pe 


: by. which they eee inclided 3 in Hie: reserve,’ re seem. to indicate | 


ee doubt as to the regularity of the: proceedings establishing this fe | ef iS 
“-.- peserve. ‘The proclamation’ does not, ‘however, disclose any such Sores 
hia ee irregularity or lack of authority in the.premises. The act of March © 
BL 891-26. Stat., 1095), authorizes the President to set apart. “ public = oe oe Sy 
ane ‘lands wholly . or in part covered with timber or. undergrowth, as-pub- 2 8 
~~" Tie reservations: ‘These lands, immediately. upon the extinguishment. es 
.~. of the Indian right: therein, became a part of the public domain. The = 
Indians were paid for their rights’ and have no interests left, except. > 


: : those specifically reserved at the time of the cession and protected by © o 
, the proclamation of 1903; and have no interest ‘in the proceeds to be 
derived from the sale or ‘disposition thereof. That is, there is no | 


: question. of trust involved, Neither had these lands been devoted to : 


ee a or set aside. for any public purpose. or use prior to the ‘proclamation - 
a of Jt une 9, 1908... They were at the:date of that proclamation ‘public 
-.. Jands ” within the meaning: of those words as used in the act of 1891, 


and therefore subject to inclusion within a forest.reserve. | 
The act of 1906, supra, was of general application, save in the terri: 
tory. specifically eesapted from its operation, and this reserve is not in | 


-~ that territory.. Congress must have been aware that these lands, ‘and 


7 probably others, were not subject to homestead entry before inclusion 


~~ in forest reserves, but ‘made no exception in respect. of them. The. 


: rs iH Mee M i : Pot 


executive is not permitted to read into the law an exception. | 

This Department concurs in the conclusion of the General. Land: 
Office that the act of June-11, 1906, operates.upon the lands ceded by 
the Blackfeet Indians and subsequently ¢ embraced in. the Lewis’ and - 
Clarke forest; reserve.. | | 


- Homer conmney 


| Motion fon Te-review oe departmental decision of N ovember 17, 
1906 (adhered to on:review, January. 31, 1907), 35 L. D., 810 and 399, 
denied by (apa Hitcheock, t, February 21, ‘190%.. 





a ‘Sain LANDS—PASTURE RESERVE NO. 8-RECEIVERS RECEIPTS | 
Pee — Crrcunar. - ) 


Duraeroenyt OF THE aor ee 
a -Generat Lanp Orrice, - fae 
Washington, Dd. nos February 21, 1907.” 


Register nd Reéeiver, Lawton, Oklahoma. 


(Gen TLeMen : Rule 5 of the rules and regulations adopted Septem: 


| _ “ber ile 1906 (35 L. D.. , 189), 1m: regard to. Pasture. Reserve No. 35 in. 
ao your district, is amended to read as follows: ae oe 


When » any lessee presents a proper application. and makes the advance pay: 


ou was on the purchase-pr ice, the: receiver will: issue to him a receipt therefor on ee, 


- 580—vor 35—06 M—28- Or i ee ee: 
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_ the blank form herewith. ‘transmitted ; but no - firial. certificate will be issued. : 


a until all of the pur chase’ price has. been paid. . The receipts issued by you should 


bear new serial numbers beginning with number: 1, and a receipt bearing the | 


-eurr ent number and date should be issued at the time each of the deferr ed pay- --. P 


te ments. is made on the tract: of Jand described in the first receipt, reference being, «at 
* made on the paper to the number of the first ee _ 


iz 


Very respectfully, 


| Approved: a ee ? 
i A. Hirrencocx, Secretary. 


% MIN ING CLAIM—APPLICATION FOR PATENT—OATH ‘BY. AGENT—ACT OF 
. ; JANUARY 22, 1880. . 


- Crosby AND OrnEr Loon. Charms. 


| ‘There is no ) authority of law. for. an. agent to Take: oath to an Gepllcatian for 
~. patent to a mining claim, except under the act of J anuary 22, 1880, which | 
| provides for such-oath by an agent. only where the applicant is not at the” 
time a resident of or within the land district where the claim applied for is 
Situated; and where an agent makes’ oath to an application. for mineral. 
patent under conditions not within the. terms of said act. the application 
and. proceedings thereon are invalid, and the ‘invalidity can not be cured by 
_ filing a new application sworn to by the applicant,. hor can entry allowed. 
upon such invalid application and proceedings be» submitted to the Board 
of. Equitable eon under sections 2450 to 2457 of the Revised Stat- 
utes. 3 7 Ps 4 


| Secretary) H teheook to the io oe of the General a) oie 
: (F. L. CG) aoe February 28, 1907. eee AG N. B.) 


| March 28, 1905, ‘upon an application fan patent to 8 Crosby, 
oF, Illinois, aid Emerald lode’ mining: claims, s survey No. ee Seattle, 
Washington, filed in the name of David Kellogg, on ‘behalf of | 


Ww. A Rrowans, Commissioner. oe 


Michael Earles and William Pigott,.and sworn to: by Kellogg and 
not by the applicants, or by either of them, entry was s allowed ny the ot ees 


local officers embracing said claims. | iP a3 
When the record came, in due cour se, to be erapiniod ie your ‘ofiloa. he 


ae it was found: to appear therefrom that at the time the application - a 


‘for patent. was filed both the applicants were residents of the Seattle. | : | 
land district, wherein the mining claims are situated, and in wiew? 5 7 
thereof, on August. 2, 1905, your office directed that the applicants | 


be. called upon to exolan why their application for — ae ous | 


es, sworn to by an agent.and not by themselves. . Soe 
The call was. accordingly made and by way of answer es Wie te 


applicants filed their joint affidavit wherein they undertake to ex- 
plain why Kellogg was appointed their agent to look after the patent 
| proceedings, but they do not aver that they were non-residents of or 
> were without the land ditrict at the time ne epee for Sey oo 
was filed. Soo ate aa | a hme 
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| By. aecsien of October 13, 1905; your office found. the. showing to 7 acl 
ane be insufficient and held the rae for. cancelation, = =. : 


- The applicants: have appealed to the Department. ° | 


It is not disputed that the applicants were residents ot and ene ; =. 


oe 7 the Seattle land district. when the application for patent was filed, oe 


oa and in the disposition of the case that matter must be ens aay 3 = -: 
lore alas fact. : ae 
~Tt-is. ‘contended in lie ae an that ne omission ee the appli: ae 


a ae to swear to the application for patent. does not render the patent = | : - . 
| - _ proceedings void as a whole, but merely defective, and that the de-- : 
_ fect is one which may be cured by aoe a new. and ae sath ee aia 8 3 


a application, NUNC PTO. tune. “ 
Prior to the act of J anuary 29; 1880 (a aye 61), the: only au | 


ie thoeey: for the execution and filing of an application for mineral — . 


patent was: contained in section 2325 of. the Revised Statutes, which _ 


- provides. that any person, association, or corporation, authorized to 


locate a mining claim, having claimed and located a piece of land | 
for mining. purposes, nd having in respect. thereof fully complied — 
with the mining laws, may file in the proper . land office an n applica- 
tion, under oath, for patent to such mining claim, | | 

This proyision, from its earliest history, has’ been nano aie held by - 


the land department. to mean. ‘that the required oath must be. by the - | 


applicant. (Sickels’ Mining Laws and Decisions, p. 84; ; Topsy Mine 

- %C.L. O.,.20; Mining Regulations of 1872 and 1881, especially 
| pea 31; Mining a eae of 1901, 31 L. D., 474, 481, par- | 
ticularly. Saeraph 41.) : 
~. By the act of 1880 section 2825 was s amended aby adaing thereto the | 
2 following words: : | 


- Provided, That where the claimant. for a patent 1 is s not a ivesident of or within . 
“the Jand district. wherein the vein, lode, ledge, or- deposit. sought. to be: patented. 


: dig located, the application | for patent and the affidavits required to be. made in 


. _ this’ section by. the claimant for such patent. may be made by his, her, or its | - ~ 
> authorized agent, where. ‘said. agent is: conversant with the facts sought to he. as 


re __ established by: said affidavits. 


ee It was not ‘until this anna act was 5 ‘passed that an ae oe 
7 “eould’: make the oath to an application for, mineral patent in any © 


event; and under the amendment, according: to its explicit terms, an ee 
2 apenit. can ‘make: such’ oath only in a case “where the claimant for es. Gigs ae 


ae patent is not a ‘resident of or within: the land district ” wherein: the 


ie a claim sought. to be patented i is located. - The provisions of the section : | i : : | 
+ and of the amendment, construed together, are so plain: as to leave. 
~~ little room for foneicion. The original provision is general,and = 


. prior to the amendment was applicable to all cases. The amendment 
_ provides that under certain conditions the application for patent may 


: { be made by an authorized. agent instead of by. the applicant himself wae 


a Bg 436 os "DECISIONS RELATING ‘TO THE PUBLIC. LANDS. 


oath, must be treated as though. it had never béen sworn. to at. all. 


S as under ee ‘original: provision. These) ‘conditions are stated in 
, _ specific terms, and unless they exist in a given case there is no au- 
~ thority for an agent of the applicant j in such case » to > make oath to the - 
ore fears for patent. | | 
‘Under the facts of this case the ae ere a area ae pee 
sworn to: by one having no authority under the statute to. male the 


‘There was no more authority for filing the application under the. 
oath of an agent than there would hae been if the amendatory. acts: 


- any purpose, and the proceedings had upon it were necessarily equally. 
invalid and of no avail. The ‘invalidity is fatal to the application 


and to the subsequent. proceedings: (Rico Lode, 8 L. D., , 223), and it #- 
 "-. ean not-be cured, by fhiag Ss oe a new application. sworn to fee 
eae “2 by. the applicants. | ae * Mee 
A further and anes: Be catia is that the ent: ‘ould be > 
submitted for equitable consideration and action under sections 2450 ee 


to 2457, inclusive, of the Revised Statutes. 


oe Entries directed by those sections to.be decided ‘ e upon pene see ae 
ea Ot equity and justice as recognized in courts of equity ” are only those 
--. entries:“ where the law has been substantially complied with, and 
the error and informality arose from 1 ignorance, accident or: mistake. < a 
which is satisfactorily explained.” In this. case, in the filing of the 
2 application. for: patent, the law was not substantially complied with 
-.and the omission is not one that may be denominated a mere “error 
. or informality.” In fact, in this respect, the law was not complied . 
te ae with at all. The case: therefore does not come. within the provisions ae 
24 of the. sections referred to. See Alaska Placer Claim (34 L. D.,40). 0 
~The decision of your office i is affirmed, without prejudice, however, oy ots 


10 the right of the applicants ‘to begin patent proceedings de novo. 


The attention of your “office is called to the fact that:the ; improve- “ge 
_ ments certified by. the surveyor- -general to be for the benefit of the 
Emerald Claim o not. seem to ne sufficient to veabisly. the. e.statutary | 


requirement. 


: PROOYS, AFFIDAVITS, OATHS—EXECUTION BEFORE ‘DEPUTY ouERKS 


_ OF COURTS. 
“Instructions. 


Daparracenn OF THE ; Inrerror, : ie ne 
ny - GENERAL Lanp Orricr, - “sae 
| Washington, D.C, March J, 1907. : 


- Registers. ea Reseivers, United States Land Offices, 


_ had never been passed.” The application, therefore, was invalid for ~~. 


_s 


Sirs: You are directed not to receive proofs, affidavits or Sats of on a; 


‘2 any k kind whatsoever: required to be made by applicants, and entry: ee 


oe act AND ‘Rucerver, 
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men ander the hoi pre- emption, diniber eatin’ d Roe land, a ee 
and timber and-stone acts, executed and sworn to after May 1, 190%, ee 


7 before deputy. clerks of courts. 
: . Wery. respectfully, i Sener a z 

W. A. RICHARDS, Commissioner. 
- Approved ae | 
ob \. Fhrencoox, Seoretary. 


uo op ue 


ie ALASKAN 1 ‘LANDS~ALLOTMENTS TO INDIANS OR “ESKIMOS—ACT ORS OL 


MAY 17, 1906. 
C1RCULAR. 


-DepartMent OF THE ieramion, | 
Gunerat Lanp- Co 
Wastrwar0n, D. G. one i, (1907. 


2 . Puneau, Alaska. | ‘i | 
° Sara: The act of May 17, 1906 (84 Stat., 197 i pr nee 


= “That the Secretary of the Interior is hereby authorized and empowered, ‘in’ Age vs 

ae : his discretion’ and under: such rules as he may prescribe, to allot not to. exceed 
7 ee : one. ‘hundred and sixty acres of nonmineral land in the district. of. Alaska’ to.2~ 
any Indian.or Eskimo.of. full or. ‘mixed blood who resides in and is a native. : 


Dae “of said district, and who is the head of a- family, or is twenty-one years of age; 4 “ Pare 


a and the land so allotted. shall be deemed the homestead of the allottee and his re 
heirs in perpetuity, and shall be inalienable and nontaxable until. otherwise pro- ._ 


: vided. by. ‘Congress. Any person qualified for an allotment as aforesaid shall 


Tn Me have the preférence right. to secure by allotment the nonmineral’ tas occupied as ee 
| oo him not exceeding one hundred and sixty acres, ; . ; | 


- Appropriate. forms for: the use of applicants under this a have ot! 


een prepared and are herewith transmitted. 


os he: application must be signed by. the person applying), but edd i 
noe not. be sworn to. If the slonature is by. mark, the same must. be ot ae 

a “nessed by two persons. | —— 
The affidavit must be sworn to by the person pine, ama ae aon: 
| claiming under’ the preference right clause the date of the beginning — pi ee 


of his occupancy must be given, and its continuous nature stated. — 


. ~The corroborative: affidavit must. be signed by two witnesses, who 


os may: be Indians or Eskimos. The nonmineral affidavits must be | : oe 


__ signed by the person applying 


eo es affidavits.may be sworn to before any officer authorized to. ; 2 
: "administer oaths and having a'seal. If the application 3 is made by ao: 
woman she must state in her affidavit whether. she is single or mar- 


e ried, and. if married must show what. constitutes her whe head ofa 
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; family, ¢ aS is ou in e eeuonal cases that a ‘married woman Is has 


as entitled to an allotment under this act. 


, You will give a separate series of numbers to allotments made “ 
‘under. this act, placing the same upon abstracts, and | forward to this : 
office with your regular monthly: returns. , 2, 

. You will assist. the applicants in any feasible manner, Rid: as: the. : 


act. makes. no provision for any fees for filing you" will make. no eo 


i charge 1 in any of these cases. 


. The allotments when’ found correct in "Ror cade Gathont valid et 
| adverse claims, will be placed on a schedule which will be submitted ue 
to the Department for approval, and thereafter, as no provision 1s ao 
| made for 3 issung patents, the same will be kept on file in this office. - a 


As the act seems to intend that allotments may be made for unsur-- 
. veyed lands. you will require, in such cases, as accurate a’ description ae 
“as possible, by metes and bounds and natural objects, of the lands - 


se applied for. The lines must be run, unless bounded by bodies of — 


water of sufficient size to make the meandering of the : same es 


“s gets north and south, and east and west. 


“Very epee ee ee 
W. A. ice. ee 
| Commissioner. 

“Approved: 
ELA. Hirercock, - 
re 4 Secretary: 


— eet 


APPLICATION FOR ALLOTMENT OF LANDS IN ALASKA. BY v NATIVE“ ge 4 


INDIANS OR ESKIMOS. 


“(Act May 17, 1906, 34 Stat,, 197.) 


LAND Orrice 7 a ; 
"ex niibation No. eee 2s tts Je S 
| 1, Won -+--u-; Of ' -----, do hereby ‘apply.to-have aflotted to me,? ----_=. 
be aie a under the act of May 17, 1906 (34 Stat. 197), the* -____. containing 
_.--_ acres 
Witnesses . 
UNITED SraTEs LAND OFFIcE, : hay 
sui anh eet as 
ae - oe OES fe eee = 190_-. < 
TL, Register of the Land “ Ofice: do noeeny certify that the ~~. - 


above: application is for* __-___ lands of, the class. which ‘the " applicant, is | 


oa] 
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oo eats entitled to sleet naar ihe act. of “why: 17, 1906 (4 Stat, Je 7), and = pe ee 


es that. there is no DEOr, valid adverse. ght to thes same. 


i we oy. FAs Register. = 


ALLOTMENT AFFIDAVIT. 


Fos Pierre ing eee ree anny filed my serie No. __ for an allotment: of and 
under the act of May 17, 1906. (84 Stat., 197), do-solemnly swear. that I am a 
ene See Indian or Eskimo, born and now residing inthe Distr ict of Alaska, and 
> “that: Tams os.5 32S , and that I have occupied the land so. applied for since © 
noe and pat I have not Dare Orere made: application” under this act... | 


(Signed :) Bee £38 2 a2 


Sworn, to and subscribed before 1 me. this . oe day. of ——— 1902 | 


a ee ry _— ow eS 


_CORROBORATIVE AFFIDAVIT, 7 


We, ck and pee eae do em swear that we are well’ ° 


ee acquainted with. ee and know that he is a native-born Indian oF. Eskimo of: .. 
_ full or mixed blood, now residing in the District of Alaska, and ig *..-_, and" 


ome has. occupied one land descr ibed: in. une > foregoing application since ucerene mee ‘ 


ee —_——_—— 


: a | / Sworn to and subser ibed before: me this _ as day of. —— A90_-- 


‘Nore —The affidavits may ie made before either ane Révistar or Receiver of a 


ve the land district in which the land ‘is: situated, or before the judge or clerk of . ag Ts | 


any court. of record having a seal, or. before any officer. authorized to administer 


oe oaths: and. having a seal, in. the land district where the land -is situated. United 
.. States court. commissioners must attach their seal, and notaries public or | 
= _ justices of the peace, besides their seal, must attach. to each. application at least’) | 
one certificate by the clerk of the ; ‘proper court that. ey are doy aaaliaoe to os | 


administer oaths. 


*Insert post-office address. , %. so 
2Insert “the. head of a family or * ae Person over: twenty-one years of 
age,” as the case may be. are 

' * Insert the description, by. legal subdivisions if surveyed : if. cunsurveyed, by 
metes and bounds, beginning with some. permanent. natural object that can | be 


if 


ae ‘veadily: identified or some Deanne monument set for the DREDOES 


- 4Insert. “ surveyed ” or “ unsurveyed.”.. - | 
__ * Insert “ full blood” or “ mixed blood.” 5 4 
a, 8 “Insert date, if f occupled, or strike out the clause, if not oceapied. 
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_NON-MINERAL AFFIDAVIT. 


This affidavit can ne sworn to eee on personal ‘knowledge, ane can not Be _ 


ce made on information and belief. 


ae poses, and that his. post-office address ee es 


i “The Non-Mineral Affidavit Gea ed an a of public: “land miist be | 
made by the party: making the entry, and ony before the officer Dagon: the 
other affidavits required of the entryman. : i : 


. DEPARTMENT OF THE INTERIOR, Unrtep States LAnp. OFFICE. 


Pieri he eS , being duly Sworn. according to law,- Sapotes and SAys that he is 
the identical eee, ete — who is an applicant for Government. title. to the 
o eee LOA he: is well. acquainted with the character. of said. described. land, _ 

- and arith each and. every Jegal subdivision thereof, having frequently | passed. be 


over the same ; that his personal knowledge of said land is such as‘to enable: 
him to testify understandingly with regard thereto ; that. there. is. not, to his es 


es knowledge, within the limits thereof, any. -yein or lode of quartz, or. other. rock 7 


in place, bearing gold, silver, . cinnabar, lead, tin, or ‘copper, or any deposit: of 


coal; that there. is not within ‘the limits of said. land, to his. knowledge, any’ ay eo 

placer, cement, gravel, or other valuable mineral deposit ;. that the land cong — : ae 
tains no salt spring, or deposits of salt in any form sufficient to render it chiefly. | |. 
_ valuable therefor ; that no portion of said: land is claimed for mining. purposes. A og hak 
under the local. customs or rules of miners. or otherwise ; that no portion Of: said — | 


Jand is worked for: mineral during any part. of. the. year by. any person. or per- :. 


sons; that: said land is essentially non-mineral land, and that: his. application. ace E 
- therefor ‘is not: made for the. purpose. of fraudulently. obtaining title to the . ES 
mineral land, but with’ ‘the object of securing said Jen for agricultural pure eRe 


I hereby aun that the forezoiag. affidavit was ‘read to affiant in my presence e 


before he signed his name thereto; that said affiant is to me personally. known - a 
(or has” been satisfactorily. identified before me by. APS oc sk ene and that I |: 


_- -yerily believe him to be a credible person and the person he represents himself. Pease 
~~ to be, and. that this affidavit was subscribed and sworn to before me at- my office ae 


“ Tse , within the wanes land district, on this - a day of aaa 190_- | 


_ Nots.—Theé officer before wiionn the deposition is talon etowla call pie atben: 
‘tion of the witness to the following section of the Revised Statutes, and state 


to him that it is the purpose of the Government, if it. be ascertained that he 
testifies. falsely, to prosecute him to the full extent of the law: 


Chap. 4 





Revised Statutes of the United States. Title. LXX —Crimes- 


Src. 5392. Every person whe. having taken an oath betone a: 1 competent tri- | 
bunal, officer, or person, in: any case in which a law of the United States 


; Arithorizes an oath to be administered, that he will: testify, declare, depose, or 
ead certify truly, or that any. written testimony, declaration, deposition, or certificate LD 
: by him subscribed is true, willfully. and contrary to such oath states. or sub- 


_” geribes any material - matter. which. he does not believe to be true, is. guilty: of. — 


. “perjury; and shall be punished by. fine of not’ more than. two thousand. dollars, ape Cae. 


- F _and by imprisonment, : cat hard labor, not more than five. years; _ and. shall, ce: se! 


"DECISIONS | RELATING | TO THE PUBLIC LANDS. eee cee 


moreover, fhersatler: he incapable ce giving ‘teatinony. in’ “any eon: ot. the oF 
ae United States until such. time as. the Judement against him ‘Ais. reversed. (See 
» See. ee | : Hotty, @ geo - = 


LAND DEPARTMENT-JU RISDICTION—RES JUDICATA. 


-Brooxs v, McBrivz.. 


aan Adjudication by” ibe Taud | aévarinent of a controversy involving public jands 


“is no bar to its jurisdiction. to- inquire. into. any question affecting the. 
. Yight to the lands, so long as the legal. title Yemains in the government, 
whenever necessary for the protection of the rights. of the government or 
of parties seeking to acquire title thereto; but where equity and Justice 
- demand. it, - and. to prevent -vexatious. litigation, the doctrine. of former 
Panes adjudication: as an De bar. between the Pe to: ‘the OD HEOVEERY -_ 
ee will be applied. cece | Ce oe ae 


Da 


a o Seonatarg, Hitcheock t to the Connie oft the General and Office, _ - : : ‘ | 
oo (Fe i. O)o March a 1907. os (EL FF. B.) ae i 


oa The Departnieiit ‘h has’ considered the apa Ge J ohity Ww. pes os - 
ah from the decision of - your office of J anuary 29, 1906, dismissing: his: - 


tay a 2 _ contest: against the homestead entry of George. E. McBride. for the. - : y = 
 W. 3 NW. 9 and W. 4 ‘SW. 3 4, See. 29, T. 15 N., R. 18 Ww. , Guthrie, ee! 


— Oklahoma. a 3 
The land i in. ey was s formetly. embraced in . tha Homestead a 


— e ae of Laura L. Adams, 1 made October 20, 1898, which was can- ~ . oS 
~~ eeled April’ 30; 1901, upon the contest of George. gE “McBride, de-... * 


care herein, charging abandonment, who. was awarded the e prefs . 
Ree erence right of entry. 7 | : ae 
“McBride, failing to receive iotica oF che Cancion. of: “Adams? 3 eos 


: s * entry, did not: apply to make entry within the statutory period, and “oe 


August 23, 1901, John W. Brooks, the contestant ere was allowed d 


-- to make diomiestead entry of the lands. 


September 7, 1901, McBride applied to ae hofeesteia entry, re ; 

- maitting affidavits stating that he had ‘not received notice of the can- 
- celation of Adams’s entry until September 4, 1901, and thereupon. a 
hearing was ordered to determine the respective rights of the parties. 

- This controversy between Brooks and McBride resulted in the de- 

cision of your office of October 13, 1908, in. favor of McBride, in 
~ which.it was. found that— | . | 


McBride. settled on the land sometime in October, 1900,. built. a nucoue 9 ) by 14 


2 ~ feet, a- half-window, sloping roof covered with. dirt, worth about. fifty dollars, | 
-. Broke twenty- “six. acres, on: which ‘he bas: raised one. crop. He: transplanted an 


a orchard. of. 18 apple trees, 6 plums, 1 peach, 1. apricot, 90. grape vines and 25. . . 7 at 
maple trees in the spring of 1901, The ‘breaking is worth $1.25 per acre,. the:.0 


orchard is worth $50.00, and he has lived on the land continuously ever. since he — a 
a made settlement. : eer: . ae (20 OR is ? 
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| | Your decision was oaiiemed by the Debertneht April 13, 1904, aad 
a motion for review was denied June 30th following. Br ooles sentry 
“was canceled J uly. 14, (1904, and McBride made entry” of the land 


- . August 2, 1904, in virtue of his-preference right. 


The. day following, Brooks contested McBride’s entry, sea: pri- | 
| ority of ‘settlement, to wit, October : 1, 1901; that MeBride’s entry: 
~ was not Inade in. good faith. but for the purpose of selling the same’ 

to the highest: bidder ; and that he was # disqualified from making. 

entry. 

At the hearing, N Svomiber 14, 1904, McBride need: to dismies the. 

contest for. the reason that: it” was not corroborated and. that the » 

questions raised. therein were res judicata. tg UGe | : 

The hearing was continued from time to time anit F vines 20, 

~ 1905, when. Brooks filed an amendment to his affidavit of contest, 
| charging. that McBride had failed to make settlement pon the land 


within six months from the date of his. entry. 


- Although the local officers at the session of the eee Novedibes™- 
— 14, 1904; denied the motion. of McBride to dismiss the contest on the. 
7 eroukd that the matters alleged had been formerly adjudicated, they 
- dk to consider any testimony touching. the charges contained - 


in the affidavits that had been filed up to that date, for the reason a a 


ne that those charges. had been determined adversely. to contestant: in | 
~ your. decision of October 18, 1903, which was affirmed by the Depart | 


ment. 


They held : that the. only: question. to be Pn and determined 


E “was the charge made in the amended affidavit filed February 20, 1905, 
. to wit, failure to establish residence upon the land within s s1x months 


— from date of his entry. 


- Upon this charge they held that McBride inh not Arn any y right : . | 


by settlement, : cultivation, improvement. or residence. upon the land 


- until after the date of his entry: made August 2, 1904, and that what- | 


ever was done by him upon the land pending the contest: against the 
~ Adams. entry was as an intruder. and conferred upon him no right. 
| They found that he did not establish residence upon. the tract within ~ 


’. gix months -from the date of: his’ ony: and that 3 no > sufficient excuse 
_. was shown for such: failure. | 


_ Jformer adjudication can not be pleaded . any panty to a contro- 
7 versy | before the land department as a bar to its jurisdiction to reex- 
amine and i inquire into any question affecting. the right to the public ~ 


~ lands, whenever it may be necessary for the protection of the rights © 


of the government or of parties seeking to acquire title to the. pple. | 


~ lands. Such power rests in the Secretary of the Interior, whose 


—_ duty it is to see that the land j 18 properly disposed of, so long asthe... 
legal title remains in the government. Knight v. Land Association ” ig” 


cc U. S55 soe Parcher 2, Gillen os L. D.. oy 
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Ths Department aie however, apple: the doctrine of fortiian adju: | es 
: dication ‘as an. equitable bar between. parties toa controversy WHOS? ct 

a are seeking to. acquire title to the public. land, where equity and j jus- ae 

. tice demand it, and'to prevent vexatious litigation. | oe Bae 

“ee T hie charges preferred by Brooks against the entry of McBride the ee ae 


oe aay after it. was made, related solely to questions that had been = 
-. inquired into on the hearing ordered upon the application of McBride 


to make entry. No sufficient reason is shown. why those matters 
_..... should again be considered, and the local officers properly refused to 


~ consider ‘the. testimony touching upon those charges, Their refusal 


to grant. the motion to dismiss served to hold the matter in abeyance : 


until after the expiration of six months from the date of entry, and - 


: Eon it enabled. the contestant to —_ the. charge of failure to settle | . | 


” sa within the statutory. period. — wee 
McBride’s right. to: the ae was soquired i ae of his pref. - 


ae | erence right. as a a successful. contestant. Tt did. not depend upon an. eee 


ices ; : act of settlernent, nor’ was he required: to establish and maintain oe ee : 
“Bale settlement: upon. the land prior to the. cancelation. of the entry. of 


ge cS “Brooks and the allowance of his own entry in virtue of his pref : 


| erence right. 


“But it does not follow that tia, could nou nate: @sablcned: ad 


a , maintainéd : a valid settlement on: the land after the entry of. Adams: te “ 


Ss : had been canceled and before his entry had been allowed. While 


: he could not have acquired : any right by | settlement upon or improve- cc: / 
~~ ment of the land during the continuance of the entry of-Adams, his 


" presence upon the land and his. improvements made thereon during. anes 


that period - would. ripen. into a valid settlement immediately upon - 


san, ‘the cancelation. of the entry if he was netually Nyon the jand at. that ¢ 
ane Moss. v. Dowman (176 U. S., 413). | eee ee 8 
- On the other hand, Brooks did not. acquire any right by ne onty; - 
~~ nor could: he acquire any right’ by settlement after. the entry of 


: | - Adams had been. canceled, as against the right of McBride, for the me 


ae reason. that every act. of his whether by settlement or entry, was sub- | a 


a a oS ject to the superior right of J McBride, acquired ee his’ successful 5 8 a! 


| contest against the entry of Adams. 


The testimony shows that: every act. of Bice was an ere Cede 


2 . upon the claim and right of McBride, of which he had full knowl- ~ a 


: edge. Whether Brooks’s. conduct was or was not such as should have 


7 a given McBride reasonable cause for alarm, it was evidently intended 7 e< 
to intimidate him and there i ics positive evidence that it did. 


- McBride testified that he was living upon the land for tivo ve : 


x before Brooks: came there. In the decision of your office of October. 


oe 13, 1903, it was stated that McBride settled on the land-in October, ae 


: . 1900, built a cabin, transplanted a an orchard of fruit t, trees, | had some = - 
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8 aaa done, and has lived « on. the land continuously ever since. he | 
made settlement. | | 


Brooks testified ae when, ee ee on he jana ‘Octobet 1, 1901, he 


found McBride occupying it: and knew: that McBride had settled : 


~-- upon and improved. it, claiming the right to do. so in virtue of aa 
preference. right as a contestant. eo 


~ Brooks’s residence’ upon. the land and the. impr vemene. esd : 
thereon were not only made with full knowledge of the rights and. - |. 
claim of McBride, but in the face of the positive : asser tion. of it. and. sa 


the warning to Brooks not to settle on. the land. 


 . Although McBride does not appear. to have Panne a a . a . 
ous residence upon the land from. the time: a right attached. under his — ee 

-. settlement made in 1900, there is not the slightest indication of a 

~ purpose to abandon the land, but, on the contrary, it.is shown thathe >. 

_ frequently endeavored to obtain exclusive possession. of it and that | 
- Brooks, by his persistent infringement upon McBride's rights, was 

_. instrumental in preventing it. “Whether. ‘Brooks’s conduct was. such. 
> as to intimidate: McBride or not, it 1s apparent. that the presence of | - a 

_ these. parties upon. the. land at: the sane time was apt to engender. tae 
-strife and conflict between them, and that McBr ide pouen to avoid: igs es 


fae by his absence: same 
| Your decision i is affirmed. 
ae INDIAN LANDS—BITTER ROOT VALLEY—MINING LAWS. | 


Darron AND. Frees AN AND: OTHER, £ LACER 2 Chars. 


"Lands within the Bitter Root valley’ apove che Lo-Lo fork of the Bitter: Root — 
- River, ceded to the United States under the treaty with the Flathead and) 
-other Indians, ratified March 8, 1859, are not sad to ent | under the ae ee 


NS laws. 


A Secretary Hiteheook to ‘the CHanicne: of file General Land Office, og | Y 
eis (F. LC.) i Marek 2, 1907. _ hae oe P. ie 2 in 


a. ‘March 12, 1908, J aa 7. Pardee and. Sail Watson 3 were. per- ae 

mitted by the ea officers to” make mineral entry, No. 128, for the 
Dayton and Freeman, Garden City, - Fausett, ue Na: 9 and’: * 
: -oo placer cu ne claims, embracing the NE. + of the NE. 4, the- aes 


NE. 4 of the SW. 4 ty the N. $ of the NW. 4 of: the SE. 4, the SW. 4 


ee aor the NW. ¢ of the SE. 4, the W. 4 of the NE. 4, the NW. 3 of ie 
_- ° SE. dof the SW. 4, the SE. 4 of the NW. 4, the E.foftheNW.tof 
ee oe SW. 4 4 Sec. 24, and the SE. ‘4 of the SE. £ of the SE. 4; 8 See. 3, ao 


T. 10. N,, R. 19 W., ‘Missoula land district, Montana: 


cae Rebriary on 1905, your office, pursuant to its: decision of: April 5, ee : = 
ele 1904. adhered to « on motion oe review Tune | a 1904, canceled the sehmert 


DECISIONS, RELATING TO THE PUBLIC. LANDS. oe Aaa, 


| - entry ¢ on v tie ground that the ie upon 4 which the ane. are gittiate: : : . : 7 
a being a portion of those lying within the Bitter Root valley, above a; 
the Lo-Lo fork of the Bitter, Root river in Montana, ceded to the 9 


a United States: under the treaty with the Flathead and other Indians, eae os 


a : — ratified March. 8, 1859 (12 Stat, 9 2p are not subject to os ng are 
~~ under the mining laws. a es 
Appeal from your office decigion. was. subsequently filed, ae. Was-006 


“denied: by” your ‘Office. because: not taken. in- time. “The Departmiént, — - ee 


— however, on: -May. 26, 1905, upon. petition. of the. mineral claimants, 3 


te — directed that the records ae certified here, and the ¢ case is now before .3 


the Department for consideration. 


_... ‘The tracts here-in question comprise a Soin ae a end ceded i 
ae ie the United States by the Flathead and other Indians ‘under the - 


treaty of July 16, 1855, ratified by the Senate March 8, 1859 (12 a 


a Stat., 97 5), and are. within one of the fifteen townships i in the Bitter 
~~ Root. valley above. the Lo-Lo. fork of the. Bitter. Root river-—as 
~~ shown. by. the map ‘or diagram . approved by the Department. April 


2, 14, 1894—opened to settlement under the prose iOns. o the act: fig 


os a Time 5, 1872: (17. Stat., 226). 


By. section 2 of the said act it is Seuea 


That: as soon. as practicable after the passage. ‘of ‘this: ace ‘the: surveyor: 


:. ae general shall cause to.be surveyed as other public lands of the: United States — 
woe eine surveyed, the lands in the Bitter Root. valley lying above the Lo-Lo fork: 
of the: Bitter. ‘Root river; and said. lands shall be open to settlement, and. 


ar. shall be sold in. legal subdivisions to actual settlers only, the same. being citizens — eta a 


oo “of. the United States, or having . declared their . intention to become. such 7 


: “citizens, said settlers being heads of families, or over ‘twenty-one years of te 


“age, in quantities: not exceeding one hundred and sixty acres - each ‘settler, 


i a2 at the price of one dollar and: twenty-five . cents. per acre... 5s Town-: “Buy. MRCS 


Pee hd sites. ‘in said valley : may - be reserved ard. entered. as provided hee Ga 

~ And: pr ovided fur ther, “That none of the lands - in ‘said valley above the NOLO" = “5 

-..° fork shall be open .to- settlement under the homestead and pre- -emptton laws 
: - the United States. 2 | _ 


‘By the. second section of the act. of February 1 ii; 1874 as. Stat, : 


ae. : 15), it 1s provided: 





“That the benefit, of the’ homestead ‘act is. Harty: ex taided to ‘all settee: on’. 7 te 


ot sald [Bitter Root Valley], Jands who may desire to take adyantage of the same. — we 


- These are ‘the only provisions’ made ‘by Congress for the. sale: or 
- entry specifically of any of the lands (save such as had been. allotted : 
- to Indinas) lying within the Bitter Root valley. The methods of 

- disposition.so provided are (1): that they shall be open, to settlement ; 


| -and. shall be sold: in legal subdivisions. to. actual: settlers only, in ~~ 
_ quantities not exceeding one hundred and sixty acres to. each settler, 


atthe price of one dollar and twenty five cents per acre ; (2). “that : 


a 2 townsites in said valley may: be. reserved and. entered as provided: Saat 


> 
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| by ee and (3) ‘iat roe on said. is may, if they desire to | 


oO do SO, acquire title thereto under the homestead law. 


Pai It is in effect contended by the mineral claimants that, while no. 
provision Js made i in the acts quoted from for the disposition of any 
of the lands in: the Bitter Root valley under the mining laws, such 


thereof as are chiefly valuable. for mineral, being publi¢ lands of. the 


— United States, are, under the provisions ot sections 2318 and 2819: | 
of the Revised. Statutes, specifically made subject to disposition under | 

- the mining laws and reserved from disposition under any other law. 

In other words, that the acts of 1872 and 1874. should be held to have 


reference only to. such of said lands as are agricultural, or non-min- | 


eral i in character, ang the mineral lands to be disposed on under 


.. the mining laws only. 7 ; 
If this were an application to ale: an eee entry of min: 


~ eral land within the Bitter Root valley, to the allowance of which, i i‘ 
_ for instance, the applicant herein. were. ‘objecting, it would be neces- 
sary to meet the above contentions. But this case involves a@min- | 


eral entry. The decisive consideration here,. therefore, is that the 


¥ only methods of disposition, by sale or entry, of any. of those lands _ ao 
which the land department. is authorized to. recognize | are. those Le 
, prescribed by the acts of 1872 and 1874. .In further support of the 7 | 
view that Congress intended to confine such sales and entries as. * ae 
should be made to the provisions of those acts may be cited the later ae 
act of March 25, 1904 (88 Stat., 151), which Congress evidently 


~~ deemed necessary to protect rights under certain desert-land, pres 


- emption, mining, and timber and stone entries. theretofore | errone- 


| ously or inadvertently. allowed by. the land. department, covering. ee a 


4 lands within the. stra a nee which aes had issued, that. acne 


7 being | as follows: Pa Meee as : 
That. all patents. heretofore jasaed for jands in the Bitter. Root. Valley, State | . 


na of Montana, above the mouth of thé Lo-Lo fork of the Bitter. Root River, desig- 
' nated in the act of June ‘fifth, eighteen. hundred ‘and’ seventy- two, in desert | 
entries, pre-emption entries, soining entries, entries under the act of J une third, 
eighteen: hundred. and seventy-eight, as extended to all the public. Jand: States . 
by the act of August fourth, eighteen hundred and ninety-two, commonly known... 
as the timber. and stone. law ...'.:. are hereby confirmed and said patents 
“yalidated, to all: intents and. purposes the same. as if the law. under which said 
PAavents were issued was. applicable to said lands, | ae : 


‘This act clearly ‘constitutes, in the opinion | of the anaraneat, a _ 
| eee declaration to the effect that the methods of disposition ‘ 


by sale or entry specified in the acts of 1872 and 1874 were intended i . 
| to. be. exclusive, pending further: legislation. PL 


Without « expressing an opinion as to whether caer (nails (it any 
. such there: be) in the Bitter Root valley are subject. to disposition. _ 
under those acts, the, Department is constrained to held that there 


a 
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7 is. no » present ‘autthonity to. permit, the ale or. ee of Vande: wihin - 


ee - that area under the mining laws, and that the entry must be canceled. : i. 


The decision of your “office 1 1S. accordingly affirmed. 7. 


... SRCOND HOMESTEAD ENTRY—RELINQUISHMENT FOR CONSIDERATION— | 


. Sedat I, ACT OF APRIL 28, au0es 


‘Troms D ‘Morea. 


‘ homestead. entryman who eine a valuable’ right in return for the eélin: | 
quishment of. his entr y, relinquished for a. consideration within the meaning 
of. section 1 of the ‘act of April 28, 1904, and is therefore: not entitled to 
make second ent y under the provisions of that section. . 


Seoeary H itehoook to » the Deri onee oe the Genevit Land i Office, , 


| Been G) March, 1907, (BLOB) 


- William ©. ‘Thomas has appealed to the Decne faut your ole. 


‘ * office decision of February 5, 1906, affirming the action of the local _ Be 


officers and dismissing his contest against the homestead. entry of 


ts | - William H. Morgan made May 6, 19085, for the NE. 3 ty Sec. 380; T.6 8. ee 


ee 1 E., Salt Lake land district, Utah. ak 
_. The eons. of. Thomas. was’ Daseds upon “the dieeeon that. Mee ae ee, 


i gan’s affidavit, filed in support, of his. aplication to' make the entry in 


Rote o. % question, which. could only have been allowed under the provisions... =e 
7 of section 1 of the act of April. 28, 1904. (33. Stat., 527% *), to the effect: Sage 
: 7 that. a former homestead. entry made by him was not relinquished. an 
- for.a consideration, was false. ete 
. - Concerning the fit entry of Morgan, the | discloses ihe thé ears 9 
ae was made August: 10, 1897, and canceled by” relinquishment nce 


os February 8, 1898, and on the same date the land embraced therein — 


was ealected by the State (Agricultural College List. No. 16.) _ | 
~The relinquishment. of. this entry was executed February i 1898, 
-and was conditioned upon the State making selection of the laud and 


nar that Morgan. be allowed to. purchase the same from the State, under 


an agreement entered into with it. The relinquishment was placed 
in the hands of the State to be filed in the local office at the time of 
the presentation of its selection list. This arrangement was fully 
carried out. | | 


a It appears also that vOnere at. the dime of executing his relinquish- 
oe ment executed to his agent or attorney an assignment in blank of his 
contract with the state. About. November 5, 1898, Morgan, atthe 


7 request of his attorney, executed a second assignment of his contract) — | 


| ‘to purchase to Anna H. Meik, who paid to said attorney $180 there- . : 


fe : | for, for rae er was Heer ‘There Is no evigence that Mor- 3 
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4 wine ever actually received the money paid by Meik for this assign: : 


. ment and there is nothing to show, nor is it intimated that he re- - 


 eeived any money consideration from anyone. at the time he Placed 


ae his relinquishment i in the hands of the State.. 


- Your office found that the money paid by Meik was 5 riot a oh 


7 ei andes for: the relinquishment but. for the assignment of the contract, a 
st purchase from the State. In this the Department concurs. Your 7 


— “office, for this. reason, dismissed the contest upon the: ground that 7 . 


no consideration for. the relinquishment had been proved. | | | 
_ In the opinion of the Department, Morgan received a. considera- - 
| ore for his. relinquishment When he secured ‘the’ agreement of the. 
State to purchase the lands relinquished. His relinquishment i isnot, - | 
. by its terms, an unconditional one, but dependent upon a compliance Pape 


7 by the State. with the conditions therein expressed. Under this a : 
ae es arrangement: he secured a valuable right, in this particular instance 
-- the value of that right is shown to have been at least. $180. . ‘Surely. ae a 


this is a consideration within the meaning of the statute. The mere - o - 
fact that the consideration received for a relinquishment. is nota - 


ae : ‘money consideration does not exempt the party receiving it from the ee 


class. mentioned. i in the act of April 28, 1904, supra. The language a 


is not thus limited and so narrow a polistmiction théreof would be bare 
unwarranted. The acquisition of a valuable right may be as s much " oo 


8 . consideration as the receipt of 1 money. 22 
~_. The decision: appealed from is oe hereby reversed and the m8 


: . entry of more will be canceled. 


See Sead 


baths cee “ “NORTHERN: PACIFIC GRANT—ADJUSTMENT—ACT oF JULY 1, 1898. is sy 8 


| Wrinrant H.. Wrcox. @ - a ee a . 7 


ae Where: the: ‘conflicting claims of the Northern Pacific Railway ‘Gompany and ‘a a 


ae homestead entryman are subject to adjustment under the’ provisions of oe pt 
'. the act of July. 1, 1898, and the entryman, after patent, conveys .a portion . “gy 
. of his claim to another, by. legal subdivisions, the conflicting claims of the ae oS 
_ company. and the purchaser to the portion so transferred. are subject to ee 


| _ > adjustment under. said act. 


| Secretary Garfield to the Commissionér of the General a Office ce, tee 


a (RLC) March 6, 1907. “Gwe ce 


The Department has considered the ceil by William i “Wilcox. a 


/ - from your office decision of September 14, 1906, refusing to. accept ae 
. .. his relinquishment of the S. 4 of NW. 4 Bee. 11, Cen, hes he 
-.-. Vancouver land district, Wachingean: filed cme the provisions of Oe pes 


ie) act of J = 1, 1898 “ Stat., 597, 620). 
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The | tract in. ae! Is: within. the. indemnity linaite of the oe y mee 


ee - made. by the joint resolution of May 31, 1870 (16 Stat., 378), in aid 


1s : of the construction: of. the. branch ae of the Northern Pacific 


_ railroad extending northward from Portland to. Puget Sound. It - eae 


4 was selected on account. of said grant October 94, 1888, and the i | 


7 nd selection was erroneously canceled March 5,.1894, for supposed con- are 
. flict with the grant appertaining to the unéonstructed. main line of  — 
ne the. Northern Pacific railroad, via the valley of. the Columbia river ee 


- a to a point at.or near. Portland. ar 
‘June 8,:1891, one Herman Wachs made. homestead. entry: for the Bais ee 


a ue. northwest’ quarter of said section 11, upon which final proof 


~ wap made and certificate issued . July. 14, 1896, the patent of. the - 


: | United. ‘States. being: issued. thereunder Deceaber: 29. “1896. Follow-. 


-. ing the decision. of. the’ supreme court in the case of the United States. . naa 
aaa? Northern Pacific. Railway Company. (193 U.°S., 1), and under ~ 
ne departmental instructions of June 3, 1904, the ianeellation ‘of selec- es 


tions similarly situated was peccinded: and where the lands so selected. _ | 


Cae ~ had: been: theretofore patented to individuals, it has been held that. the : 
a company ’g selection should be recognized so far as might be necessary - 

_ for the purpose of adjustment of conflicting claims to the land. under 

| the provisions of the act of J uly 1, 1898, supra. 


It seems that after receiving: patent. for the land covered by his 


: : homestead entry. Wachs transferred the S.. 4 of NW. 1 to Wilcox 


. and on January 16, 1905, the local officers tranamitted an election by | 


“Wilcox to relinquish he claim the tract purchased from Wachs oe 


and. his formal relinquishment in support thereof, to the end that he. 


i 6 might ‘transfer his claim to other lands as qo led in said act. 


~ With regard to the balance of the land ue in said Homestar - 


entry it seems that the NW. + of NW. 4 was transferred to Emil 


a - Balmer and on May 3, 1906, ihe local officers forwarded his formal. 4 = 


“ election to retain. said. tract. The remaining tract covered by said 
- entry, to wit, the NE. 4 1 of NW. 4, seems to be still in the entryman, 
Wachs, and notice was forwarded. him under direction to your office — 


| allowing him sixty days from notice within which to file an election | 


| . under the act of 1898, it being the purpose of your office to adjust the ~ : 
—. entire tract embraced in the original entry, if possible, under sard act. : 


| No response was received from Wachs. 


ne Under. these circumstances your office ec od ee from held = 
>. that an adjustment was not possible under the act of 1898 because the - 


claimants to one-half of the land embraced in the entry” seem to want 


to retain the land. while the owner of the remaining: half desired to 


transfer, and, for this reason, Wilcox’s relinquishment. was refused, 


mae the: unreported decision of this Department of October 3, 1903, in the - 
aa matter of Supplemental apr marie No. 37, State of f Washington 


ce -580—vor 35—06 M—29. ou 
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i (L. “ R. Pre Copybook. 494, 310), being refered | to as s authority | 
Or the action taken. 


| The case under Sua in the departmental cae fofernea : ae : 
to was of this sort: One J: ames W. Dyer had made homestead entry ~~ 


for lots 1, 2, 3 and 4, Sec. 5, T. 17 N., R. 46 E., Washington, upon 
which aa rartifieate and. patent had issued. ‘Blection having been ~ 


filed to retain the tract embraced in said entry, it was listed for PES - : 
_ linquisliment under the act of July 1, 1898, supra, as extended by act 
_ of March 2, 1901 (31 Stat. , 950), cad upon being advised thereof thie Bene 


| railway company filed what. was denominated as supplemental re-. 

linquishment No. 37, embracing lots 3 and 4 of said section .5, in- 

eluded in the individual claim of Dyer, and assigned as its reason for 

not including lots 1 and 2, that said lots had been sold by the North- | 

ern Pacifie Railroad Goapany January 25, 1887. In disposing of 
said supplemental relinquishment it was said in - the decision of the 
_ Department referred to— : 

With regard to saipplemental relinquishment No. 37, pene of a portion: only 
of the land included in the individual claim of James W. Dyer, the Department 
must refuse to accept the same, it having been repeatedly held by: this Depart- 
ment in the matter of adjustments under the act of, 1898, that the individual 
claim is not divisible. Said relinguishment is, therefore, Sas without de- 
partmental approval. ; 

- As before stated, in that case a tite company had been: iad fa: re- 
linquish the entire tract embraced in. Dyer’s entry and the Depart- 
ment refused to receive a relinquishment ‘of only a portion thereof. ° 
Thereafter the company secured a reconveyance to itself of the land 
it had reported sold and made relinquishment of the entire tract, and 
the adjustment was permitted. The holding in said case was not 
intended to, nor does it, control a case like that now under consid- 
eration. Wachs, after receiving. patent under his homestead. entry; - 
' - transferred eighty acres of the land to Wilcox. He had a right to 
make such a transfer and by the transfer. the original claim was: - 
_ divided ‘and Wilcox has a claim in his own right for adjustment 
| under the act of 1898. . ‘That act provides: 7 3 


That the Secretary of the Interior shall from Hine to time aecetiaia and, as 
soon as. conveniently may be done, cause ‘to be prepared and delivered to the 


said railroad grantee or its successor in interest, a list or lists. of the several = 3 - 
tracts which have been purchased or settled. upon or occupied as aforesaid, a aa ge 


and are now claimed by said purchasers or occupants, their heirs or gsstons, 
according to the smallest government subdivision. _— 


The transfer to Wilcox was according. to the lest or bai: ‘ | 
vision and he is clearly entitled to invoke the provisions of the act of — 


1898. The separate claims of Emil Balmer, and Herman Wachs, | . 
claiming through the original homestead entry of Wachs, are also siete gs 


: subj ect to adjustment as separate and independent claims. | 
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“The Frere of your. he must ene be eee and: the ane a 


v : ter remanded. for your further. action in accordance. with the holding | 
| _ herein. made. It is-:not. intended herein. to. determine what would be | 


se the effect of a transfer of ¢ a. tract after patent. of less than the smallest - 
“ Tegal. subdivision. | | or | 


_FORT BERTHOLD INDIAN RESERVATION—ACT OF FEBRUARY. 18, 1907. 
; Instructions. a 
“Derarraeyc OF THE. Lvienion.. 


~Generan Lanp Orrice, 
| Washington, D: CG. March 6, 1907. 


. Regiters and PD einern , 
| Dickinson, Minot, and Williston, North. ee 


Gaga Your attention is called to the provisions of an act. 
; of Congress, approved February 18, 1907 (Public—No. 91), entitled, 


An. act to define the status of certain patents and: pending entries, . . - 


: selections and filings on lands formerly within the Fort: Berthold. : 


ae Indian Reservation. i in North Dakota,” which reads as follows: » 


Be it enacted. by the Senate and House of Representatives of the.. United 


_ ‘States of America in Congress assembled, That all patents heretofore issued on 


entries: and. selections. made without fraud under any of the laws providing for — 
disposal. of the. public lands on-Jands formerly within the Fort Berthold Indian ~ 
_ Resetvation in North Dakota, which were opened to settlement: by the Presi- 


E : dent’s proclamation. dated May twentieth, eighteen hundred and. ninety-one, pur- — | | 
suant to the provisions of an act entitled “An act making: appropriations for 


: the current and contingent expenses of. the: Indian Department and fulfilling 


| treaty stipulations with various Indian tribes for the year ending June thirtieth, 


eighteen hundred and ninety-two, and for other purposes,” approved March’ 
. third, eighteen. hundred and ninety-one, shall. have the ‘saine effect, and all. 
pending. entries, selections, or. filings: embracing such lands made prior to . 


_ December first, nineteen: hundred and Six, ‘shall be disposed of. in the same 


manner and under the same restrictions | and limitations, as if the lands 
included in such patents, entries, selections, or filings had been subject to dis- 
position under the general provisions of the pUpEe aud: laws. 

Approved, February 18, 1907. : 


“You will observe. that, by this act, all patents el prior to its 
', approval, on entries and selections ade without fraud under. any of 
the laws providing for disposal of the public lands on lands in said 


reservation, shall have the same effect, and all pending entries, selec-._ : | 


tions, or: filings embracing such lands made prior to. December 1; 1906, 
| ~ shall be disposed of in the same manner and under the same restric: | 
_ tions and limitations, asif the lands included 3 in such patents, entries, — 


ie ae,” selections, or filings had been subject to disposition ee the general 7 


proses of a public land laws, 
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‘Th secot ue: with isuadedons Ssniaiaea in ee: « oO ” of No. lea ra 


~~ vember 14, 1906, to your office, you. will not allow filings, entries or | 
selections, ef any kind, for these lands, except as provided by the act 
of March 3,.1891 (26 Stat., 1032), and in the case of commutation, | 
‘subsequent to December 1, 1906, ofa homestead entry,, the entryman 
~ will be required to pay the price of Ze 50 eS sc as fixed. aul the act 
of March 8, 1891, supra. | ‘ 7 
a Very respectfully, rt ee 2 ey ee, 
W. A. Ricearps, Commissioner, 
Approved : a te ae eee 
_ JAMES Rupowrn Ganeum, cS coretary. 


ae 


| ISOLATED TRACT-CLAIM OF RECORD-—SECTION 2455, ‘REVISED. 
: | STATUTES. foe 


A Scorr Hxsuny | ur AL. 


While the Cominiissioner of the General Land Office, in the exercise. of the 
_ authority. conferred upon: him by section 2455 of the Revised Statutes, 

_ should not offer at public sale any: tract of land that does not appear by the — 
records: of his office to be free from all claim or right, yet where a tract - 


has been sold under said section while covered by a claim’ of record, he has . 


ample authority to elear the record of such elaim, if invalid, and to ratify 
and confirm ‘the sale and convey to the purchaser the egal. title by patent. . 


Secretary Garfield to the eee of the General Land Office, 
Come) ne “March 6, 1907. RHE he ag (E. F..B.) 


By decision a March 29, 1906, you ‘held. fon suiceiatiea: publie 
cash entry made April 19, 1905, by A. Scott Hershey and Stephen. 
Karl Hershey, of the SE. 4 1 NE. 4 4, Sec. 21, T. 2 N., R. 68 W., 6th © 
P.M. , Denver, Colorado, fot which they have appenleds _- 

The land in question was sold at“public outery by direction of your. 


- . office, as an isolated tract, under. ‘authority of section 94.55, Revised _ 


| ‘Statutes, and at said sale these appellants became the purchasers, at. ; 
two dollars and fifty cents per acre, and received final receipt there-_ 
for. You held the entry for cancelation for the reason that it is 


within the limits of the grant to the Union Pacific Railroad, and was. | 7 . 
selected by that company, with. other ay May 16, 1882, 


which selection has never been canceled. - 
It is alleged in the appeal, and it so appears upon. ae plat in vo | 
) office, that the tract in question is also covered by two preemption. — 
declaratory statements filed in 1866, It is contended by appellants | 


a : that by reason of these filings existing at date of definite location the . 
tract was excepted from the grant to the company and the sale should 
—— therefore be > ratified and a patent should: issue to the ‘purchasers, oe 


"DECISIONS. RELATING TO THE PUBLIC LANDS. 3 453 : 


The mere , fact that the tract was covered by an eae selec: - a 


i on by the Union Pacific Railroad ‘Company at the time of the sale a aoe 


. will not. prevent the United States from disposing of the land at pub- . > - 


me lie sale under. the authority. conferred upon the Commissioner by sec- | a Lo a 
ees TON. 2455, Revised Statutes, and conveying to the purchaser a legal. 


oe title by patent, if the land was excepted from the grant, and the title 


2 . to the. land was in the United States and no- valid. claim: to the land £3 


= existed which it was bound to recognize. Pas 
. _ Although it would be injudicious to offer at publié: cals andes aa | 
eee section any tract of land that does not appear by the records of your 


: _ office to be free from all claim or right, if such sale has, nevertheless, —S aoe 
» os been made, } you have ample authority to clear the record.of such claim ~ Sin “oe 
if it-has no validity and to ratify and confirm the sale and to convey oe 


> tothe. purchaser the legal title by patent. eo 
ie The ease 1s therefore remanded to: your office to ‘take ane eae : | 
2% “as may be. necessary to determine the validity of said selection, after Ba: 
pone due. notice to the railroad company, and to take such other action as 


aed 3 may, be necessary. 


ee MintraRy 3 BOUNTY LAND WARRANT—ASSIGNMENT IN BLANK—-OWNER- Ce a 


‘SHIP. 


JAKE Sa waa. 


Ns. 


. eat original owner. or a military bounty- land anaes may cony ey. all his right, 2 “e : aoe 


title. and. interest therein’ by a blank assignment, and the assignee may oe 


convey his. right, title and interest in the same by mere deliver y; but when a 


“the warrant is located .the assignment must be complete and | Der fect, show- : . Se, 


ing pr ima ieee that the locator is the tr ue owner thereof. . 


s | Soray Carfetd to the Veuneoied of the General Toe od Office, - , 
2 : (F. L. C.)- - March 8, 1907. | ee F. SB. yes : 


A ‘nilitery. ¥ bounty, tend: warrant for fats acres issued cee ie or 


Con of September 28, 1850, in the name of Hees M. Garrison, was. oe 
= located August 2, 1904, upon the NW. 4 NE. 4, Sec. 9, T.98., oe a 


: 7 _E., St. Helena. ‘Meridian, New Orleans, Louisiana, by J alee Salen, Pee 
. oa: assignee. of the or jana owner. ae eae 
-. The assignment of the warrant was eared May 29, 1859; aa the 


os ‘name. of the assignee was written. therein with a iypewriter.. You : | 
held the entry for cancelation for the reason that it did not appear hates 


ae : from the. papers that there was a valid | assignment of the warrant, 


2 ee: being indicated. from the facts above stated that the assignment was . ee 
 éxecuted. in blank and that. the name of the assignee: was. sis a 


; __ Afterward: : a6 
Mt 1s admitted by the locator oe he purchased the warrant from 
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* Charles Tod ohnson, and that Berane it was feng to ie sea hat Lie | 


2 es name was written. in the assignment. that had been. executed i in blank. 


You refused to recognize the title of Salmen to the warrant, under. 
authority of paragraph 4 of the circular governing: assignments of: 
warrants (27 L. D., , 219), which 1 1S as follows:. ; 


| : ‘Blank asignments. are void, vand ‘will not be: sosbentzed by this office. “The : 


hhame of an assignee should be written in. the apelenment before the warrant a 


a is sent to the local or Gener at Land nee 


7 Tt ‘was not intended: by this rule to deelute that no title. can be re ere 


ne veyed out of the original owner by. an. assignment executed. i in blank, eo - 


a GE that the purchaser of a warrant so assigned. could. not. acquire the-- 
oe ae absolute. right and. title of. the original | owner. and convey, such. right. 


to others by the mere delivery. of the warrant. The word “ void? 
was improperly used. The rule. merely intended to declare that — 
warrants assigned in blank would ‘not be recognized in the locations ~ 


a of lands. unless the name of the assignee was: written in the assign- 


ment before it was presented for location, so that it would appear. 
_ prima facie that the locator or entryman is the owner of the warrant. 
~ Confirmation of this view may be had by reference to the circular 
of instructions issued October 17; 1853. (a Lester, 592), as a guide for 
. the action of local officers in regard to locations: of ‘military bounty 
‘ land warrants made by assignees. This circular was issued with 

reference to the act of March 22, 1852 (10 Stat., 3), declaring such - 
warrants. assignable ‘ ‘according to such form. ial pursuant to such 

: regulations as may be prescribed: by the Commissioner of the Gen-_ 
eral Land Office, so as to vest the assignee 7 with all the rights of the . 
| original. owner of the warrant or location.” nce 

'. In the circular reference is ‘made to the numerous distance of de- 
fective and incomplete assignments of warrants under the act of | 


: ~ March 22, 1852, that had been” located. and. returned. to the General - 
Land Office. enone the classes enumerated: of. imperfect _ locations — 
- the 9th is “ upon assignments pices the blank - 1S not filled with the’ 7 one 


name of the assignee who locates.” 


The local officers were instructed to require every ee - ae : = 
his warrant perfected in. every respect, SO ‘that: no. subsequent action 
may be necessary for that purpose, and ‘ ‘in all instances herein cae 


- ~ enumerated, except the eighth and tenth, the mere.statement of the. ° oo 


defect carried with it the. requisite knowledge of the method of a : 
amendment, viz:, by. supplyin. Gg the Omission.’ See also McDonald. Oe ae 


/ Hartman (19 L. D., 547, 563). 


‘This was an express. Peaitiew of sere in ee original owner nk 
to convey all right,,title and interest in the warrant bya blank assign- 
ae ment and to invest. such assignee with the right ¢ to transfer the title oa. 





aes 
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Pace. of March 3; 1852, and prior to the circular of October 17, 1853, 
and the validity of this assignment was coy recognized and pro 
_Mided for in the. circular. 


AS stated 3 in-the case of Frederick Ww. McReynolds (35. Led. 499), | 


i is not intended. to prevent your office from requiring. proof. as to 


--the ownership: of any. warrant or scrip that. may be offered for loca-— ae 


- tion or entry, whenever you have reason to believe that the: person * 
applying. to make location or entry. is not the true and legal owner 


of the warrant or scrip, but merely to hold that the original owner. — 


“oof such warrant or scrip may. convey all his right, title and intéreat ~ 


‘in the same by” a blank assignment and such assignee may convey his. 7 


“wight, title and interest in the same by mere delivery.» 


The.case is remanded to-your office ‘for further consideration i in the ve 


- Tight of the. views. @ herein. expressed. 
¥ 
| | | = 4 


ae oe 


“MINING: CLAIM—APPLICATION FOR... PATENT—OATH-SECS. 2825. AND” 
2835, REVISED STATUTES. a3 


| Norns Crxpe oes. Mixine Cua: AND Mra. Sure. ae - 


ee - “They provision. of section 2395 of the Revised Statutes, that. an application for. Pa es 
one oe a patent to a mnining claim shall be “ under oath,”’. and the provision of. section. _ ie 
oe 2385, for the. verification of such application “ before. any officer authorized 


oe administer oaths within the laud district” where the claim is situated. 
. a are. mandatory, and their observance is essential. to the jurisdiction, of the. 
ae es officers to entertain the patent proceedings. ~ ae 3 


| Seoetary Greta to he Coinmissioner of: the General Ben L Office, i” = oe 


Be eee “Mareh 5, 1907. ou, er AB BOD 


" October 13, 1904, ‘the Kennedy Mining and Milling aneay filed 
coteanne (No. 2306) for patent .to the North Clyde quartz mining — 


claim and mill site, survey No. 4207-A and B, in the Sacramento; ei 


. California, land district, and on December 31, 1904, made es No. 
2 1984); for the same..— 


The application : for nate was sworn ie by the company’s s se — etary Tet 


before a notary public of the city and county of San Francisco, an 
officer’ not authorized.to administer - oaths within the land district . 


| i where the claims are situated. The: plat shows that the mill site: lies 


plone the easterly side of the lode claim and is contiguous thereto. 


Your, office required the ‘applicant to show cause . why. the. entry. 


i 


| to the, same bes mere 2 delivery. The ware can Ah oe be | 
~~ located unless the. assignment 1s complete and: perfeet,. showing prima. 

: : on that the locator is the true owner of the warrant. —— : 

~The assignment of this warrant was made after the passage ot the 


ae 
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| ahould not be éanigaléd Cae of the following defects among others: 


‘verification of the application before an officer not authorized. to. 


| ~~ administer oaths in the land district, and | contiguity of the mill site - . 
with the lode claim. : : 


oe ae showing was submitted: in | response, one een was filed the: — 


= 7 secretary’ Ss affidavit. taken. before the. receiver of the Sacramento land 


| office, 1 m which the affiant i mM. effect : avers that, of his - own knowledge, “ee 


each and all the statements contained in the’ application filed were 


- true and correct. December’ 2, 1905, your office decided that the — os 


a showing was- insufficient and held the entry for cancelation. © - 


st The company has appealed to the Departinent. ‘Counsel eee 7 | 
- that the defect:in the application is cured by virtue of the secretary’s. ~ 


affidavit, and. that your office erred in not following the. directions : 
contained in case of the Brick Pomeroy Mill Site (34 L..D., 320) . as 
to the contiguous mill ‘site. If the entry were not otherwise objec-. 
‘tionable it does appear that the mill site in question would fall - 
' within. the saving directions found in the case. cited, but’ that de- 


cision, bearing date December 26, 1905, was s subsequent to your office tee 


decision herein.» ; 
ft Section 2325. of the. Real Statutes. ‘requires that the applicant . 
. seeking a patent ae the mining laws shall file “an application for 
a patent,-under oath,” showing compliance with such laws. | Section 
2885 | of the Revised Statutes contains the following provision: “All. 
“affidavits required: to be made under. this chapter may be verified be- 
fore any officer authorized to administer oaths within the land dis- 
“trict where the claims may. be: situated.” See Mattes v. ‘Treasury — 
ete. Co. - (34 L. D. ,-814). ‘These statutory provisions are mandatory, ~~ 
and their pbscevarice | is among the essentials to the junedichion of the = 
ha officers to entertain the patent proceedings. - ft bo sea 
In. the case at bar, the application is fatally infects ee ot oy 
sworn ‘to. before a proper: officer within the purview of the statute. ~ 


- pe case is not one of mere irregularity, or which presents defects cee 


as that may be cured by supplemental proceedings. The application ae 


ae being : invalid, the proceedings had thereunder, looking to: the acqui-© 

sition of patent, are without. the requisite Tegal basis and thereforea 
+ ~ -mullity,. and the entry. must be canceled. This, of course, without ae" 

he prejudice to the right, of the company now to. file application. for roe 
a patent and prosecute proceedings thereunder, if it-so. desires. pe 


In the event that new proceedings for patent are instituted, tholtid: 


Sage the. adjoining’ mill. site, 1t is. obvious. that. the paying: directions | i ca 


ae above: mentioned will be inapplicable. © 
The decision of your office 3 is accordingly afirmed. 
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ae . “NORTHERN PACIFIC GRANT—ADJUSTMENT—ACT or JULY | 1, 1898. 


Werasrene v. Norraern Pacunic Ry. 3 Co. - : ae 


oe “Where any part. of a sethienent claim is in conflict. with: ‘the ‘aime of the: — | 


Northern. Pacific: Railway Company under its. er ant, and. otherwise: subject: 7 bes ; ; - 
“to adjustment. ‘under. the provisions of the act: of July 1, 1898, the settler. Bes tps 2 


Pie relinquish. his entire claim and ‘transfer the same to other lands. 


| - Beéretory. Garfeld to the Connie of ihe General Land ea: ; os : 
ie LC.) 3 March 11,1907, (RWG) 


The Department ‘has: éofiaidceeal the pal or Aupiae Wetzstein Re 


| ~ from: your office decision of April 25, 1906, refusing to accept, for the i: 


_ purpose of. adjustment. under the. provisions: of the.act of July 1, 2 | 


—. 1898 (30. Stat., 597, G20) the. relinquishment. of his homestead. claim = 


~~. to the W. 4 6 SW. 4 08 See. 3, T. 3 N., R a E., “Vancouver land ‘ 
. district, Washington. has . 
The claim which Wetzstein. cess to panera ada: ine geen 
LeOk the act of 1898 1s a homestead settlement claim. predicated upon a 
~~ settlement. made as. early as 1888 and since maintained by residence 
and improvement’ upon -the SW. 4 of said section 8.. Its gathered - 
from your office decision and the recoed upon:-appeal that said SW. 4 


- was within the limits of the withdrawal made on account: of ‘the main 
line of the Northern Pacific railroad via the valley of the Columbia. . 


river, to a point at or near Portland, which road. was never con- 
structed and the grant appertaining. thereto was forfeited by the act 
of September 29, 1890 (26 Stat.,496). It is also within the primary — 


_. limits of the. grant made by the resolution of May 31,.1870 (16 Stat., 
878), in. aid of the construction of: that portion of the: Northern 


~~» Pacific railroad extending northward from Portland to Puget Sound, 
which was duly. constructed. . ‘The W. 4 t of the SW. 4 4, being the part. 


- of the claim which your: ‘office denied: the right of relinquishment. | 
7 ‘under the act of 1898, is also within the primary limits of the grant. 
of May 4, 1870 (16 Stat. , 94), in aid of the construction of the Oregon 


- — Central, now the: Oregon and California pout which was daly: ia; 


-_ constructed. | eee 
| Following the. forfeiture: ae at Spieticr 29, 1890, ‘this Depart- ane 


. : : ment gave recognition’ to. the grant for. that portion of the main line . as : 
— ee the Northern Pacific via the valley of the Columbia. River to a> Pa: 
point at or near Portland, as located under the grant of July 2,1864. 


a (13, Stat., , 865), and as thus recognized entitled it to precedence over. ee 


e .. the gubsequent: grants by the resolution of May | 31, 1870, and the act 
of May 4, 1870, in aid of the construction of the branch: line of: ‘the Core 
~~. Northern ‘Parifie: and the Oregon and ‘California railways, respec- ees 
-. tively. See Spaulding +. Northern Pacific Railroad Company. (Cee 
- io D,; BT oe Had. the: poe. made in the decision last’ notented to aaa, 
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7 Srerles, the éiive tract. in fnieation. would have been subject to the — 


settlement claim of Wetzstein. | 3 
~ * Cases were prosecuted in the courts eal in a ees ane oe 
hs bo to the ‘Oregon and California Railroad Company (176 U. S., 


28). and the branch.line of the Northern Pacific railroad (193 U. S., 
| 1); under which the claims under these grants were respected and. the 


a2 ~_E. £. of the SW. 4 in question was on May 27,.1895, patented to the 
| ee: Pacific Railroad Company, the NW. 4. of the SW. 4 pat- — 


_ ented to the Oregon and. California company, October. 9,.1895, and : 


ce SW. q of the. SW. 4 of see ace to the same > company J anuary: 21, : : a 


1896 


‘Following the passage of the act t of Faby ie 1898, Weusiein first a 


~ elected to retain his land in. conflict with the Northern, Pacific grant, 


i“ a but, evidently seeing that under such an sdjustment: he would be.” : “ 
restricted to the eighty acres, the E. } of the. SW. 4 patented to said." 


_ company, he thereafter filed his dleedon: to tconsfor his claim. under 


the act of 1898 and filed his relinguishment of the entire SW. 4 pre- > . 


~ liminary to such an adjustment. It was upon’ this. application that - o 
| ee decision of your office appealed. from was rendered. : = | 
-. The sole question. presented by this record is: Can the. entire claim ae 
of aD. individual be transferred. under the: ‘provisions | of, the act of ae sage 
July: 1, 1898, if otherwise within the terms of said act, where only dos has 
bao: mention of the claim would upon such. adjustment inure to the. 


- . Northern Pacific land-grant? It is clear upon. this record that had . Me. 


‘Wetzstein adhered ‘to his first election to retain the land as ‘against - — 


the Northern Pacific Railway Company, successor in a to al = 


Northern. Pacific Railroad Company, only the E.. 4 of. the SW. 


~ could have been listed for relinquishment by that company. a i 


_ fact, however, should not interfere with-or in any wise control the ~ a. 


disposition of the application: under consideration. The act of 1898 


- . isa remedial statute passed primarily for. the protection of the in 


va dividual claims in conflict with the N orthern Pacific land-grant and 
Its purpose was =, to secure to the: individual. his. full claim.: 08. 
It is his “entry.” or “claim” that the act permits to be transferred) 2 


Dies and if his claim is in’ any: part in. conflict with the. grant, that ds, | 


| lands claimed under the grant, he is entitled under the provisions —_ a 
of the act. of 1898 to transfer the entire claim. When transferred, 7 o 
all conflict j is eliminated and the adjustment of the Northern, Pacific ve 


grant is thereafter in no wise affected thereby. | a | 
The decision. of your office refusing to accept ‘Wetzstein’s vélin: 


: : ‘quishment of his entire claim for. the reasons stated therein, for the oe 
e purpose of transfer. under the act ‘of 1898, is reversed, and if his ae 
~ claim is otherwise subject to. adjustment urider said act, as it appears | 


_ your office has any, found, you: will, permit the transfer or his S 
Me entire claim, fant ae oi a? 7 ee 
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- RECLAMATION ACT—WITHDRAWAL—HOMESTEAD ENTRY—COMPENSA- _ 
_ TION-EVIDENCE OF TITLE. 


Agnus C. Proper. a | 


a. The rights of an - entryman, as. to the measure of ‘compensation and the Schar 
a2; acter: of the - action that. may be taken by the government in acquiring or 


aoe opr ‘iating the land embraced in ‘his entry for use in the construction — 


_ ». and operation of irrigation. works under’ the reclamation act, must be deter- oo S eee 
“mined by the status of the ey at the time of the. withdrawal of the lands SS hies | 


* for such purposes. 


ee the. entryman: at the - time’ of the s yithannaral: had earned. title to the ive oe ~ 


~ by full compliance with the: homestead law, . he is: entitled to compensation 


~ for the land and the improvements. thereon as fully as if the legal title had ee. 
“passed. to. him, but. no evidence of title, either equitable. or. nlesely will bev a oe 


issued. 


2 Seeretiry Garfield bo. the On aiesonee oft the General Laid 1 Ofice, es 


ot (PLC) Marek 11,1907, (EB) “eo 


“With. your. eee of ‘February 16, 1907, you cane a motion. by 2 


- a aes C. Pieper for review of the decision, of the. Department a — : | 
Pasa - November 16, 1906. (not reported), refusing to direct the issuance of -- anc 
oe pe to said re a C. pees upon. her homestead entry for the NW. - = = 


| “By letter of Ja aniary or 1906, the Departuent, upon geraden ae ee 
eee Saruishied ‘by the Recnoucon Service, notified the Cominissioner of. 
the General Land Office that the land covered by the homesteac entry 2 oe 
eh SOL Agnes, CG. Pieper - was. needed for reservoir. purposes, and in com- a 
pliance with the recommendation of the Director. of the Geological 
- Survey, the Commissioner of the General Land Office was instructed. _ 


am 2 16. notify her that: because of such appropriation the entry, will be oo 
~~ canceled and. that she. will be paid by the government. for the'i improve- 23 re 
ments, as provided by- sections: 8 and 9. of the circular of J une 6, 1905° 0 


. BBB L. .D., 607), unless sufficient cause is shown, within slaty, ays ene. 
; from date of notice.. | | ee 7h . co 
-_- In ‘answer to-the rule to show. cause, ree averréd that. aie ae 


; had earned title to the land by full compliance with the homestead : ee - 
. law for five years after entry and had submitted proof thereof upon. -- 


. “which final certificate had issued prior to the order of withdrawal. cae 


She insisted that the title to the Jand enon be petfected 1 in. 1 her by a i 


ee 2 the i issuance of a patent. ei 
In the decision of the Departiient of Novaniier. 16, 1906, ic was) 


| : oaally admitted that the claimant had earned title to the land by. com 
plying with the homestead law prior to the date of the withdrawal _ ae ae 
and ‘it was not questioned that the equitable title to. the land, Vda cg ae 


ce | denced. by the final certificate, had vested. in her. prior to the. ae | Eee 
i drawal which entitled her to a patent. . ‘But: as 5 the government had : ~~ ay 
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<S the agit es acquire ae ind: By noe or. a sofdenintion baie 


o ‘authority of the 7th section of the. reclamation act, the patent was 
- refused: for the reason that no.useful purpose can ie ‘subserved by 


the issuance of it to respondent, as the rights of an entryman are as 


| es : i fully. protected. by the final receipt as by the patent. 


| Considering that her ground of complaint. was the refusal + Pee | 
| the patent,.and that no. question: was involved as to the measure of | 
= compensation, it was Sd te ee eS ee eee 


In. either case the government nae the ‘ight oe acquire the land by. potas . 


. - gating the entryman, or owner, ‘the only difference. being, - in the one case the: ° 


legal title remains in the government, while in: the. other. case it would be nec- | 
essary: for the government to reacquire the title after. the isstiance of the ae 
patent. The. right to. compensation is the same in both, cases. ee eee fags 


In ihe motion for. review attention is called to ‘the. ae iKat he. 


eae Departreat in its letter of January-27, 1906, directed that the entry” oon 


; . shall be canceled and that the “ ‘improvements will be paid for by the a? 
-. government as provided by sections 8 and’ 9 of the circular of June» eee 


“ 6, 1905.” 


She insists. that “ the. So aero of ne tok has no piecdienons 6 = 
: to withdraw and appropriate: land: covered by a perfected entry or. 7 


to cancel a. perfected entry of land under. the laws of Congress for cae | 
irrigation. pur poets; where the entryman’s rights have become vested ae 3 


--. to the land, as:in this: case, except by purchase or condemnation pro 
- ceedings; ” that the United States holds the legal title. for her as. the. | ai 
ae owner of the equitable title and. even Congress has. not the power to.» nf 
—s dispossess her without full. compensation for the value of the land. es 
Se It was not intended. to hold otherwise 1 in the decision. complained of, tes eS 
os nor to deny to claimant the. right to compensation’ for the full. value 


ea of the land and the improvements thereon to the same extent that she. Pee 


| an would be entitled if. the legal title had been issued to her. ©. 


The only question. that was considered was whether the legal Siile 
| to the land should pass from the ea in view of the fact that 
it-was the purpose to. reacquire it, ee LF seat | | 
Tt was an oversight in not noting that the eine of ae une 6, 1905, ih 
had no application. to this case, as it was not intended to apply: the 
provisions of that, circular to cases where a final. certificate had. been | 


issued at the date of withdrawal. : 3 | 
: +) The rights of the entryman as to the measure oe Gren adit and Ee 
- . the character of the action that may be. taken by the government in 


acquiring or. appropriating the land must be determined: by the status: ‘ 
of the entry at the time of the withdrawal of lands needed. for use In. 


ae the construction and operation. of irrigation works. © = oo 
If the entryman. at the time of the withdrawal had ed title t6 ee 


er - ithe land by full compliance with the homestead. law, he is entitled-to os 


_ compensation. for the Jand and the Papeete thereon : as s fully . oe 
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as m the tee title had Cone een to him, but x no evidence of title, | 
7 either equitable or legal, will be issued. . 2. S | 


The question as to , whether local officers should necept final proofs ee 


a one ed for lands needed for use in the construction of irr igation works, 


cae - but to issue no final certificate thereon, or whether entries upon which 


a . final proofs - had not been made at the date. of withdrawal should be 2 


oe canceled, and. the entryman compensated 3 in the: manner provided. by. . 


3 the 8th. pare agraph of the circular of June 6, 1905, was’ considered in a 


a an opinion by the Assistant Attorney-General rendered J enuaty 25, a = oe 


- 1906, which was ‘approved by the Department. 


“With ‘reference to such entries’ it..was stated. that those castes: 7 : - 
| tions did not contemplate that claims occupying that status could. On i 
be perfected, but on the contrary it was evidently intended that the _ 


‘status existing at the date of withdrawal should be maintained and 
the rights of all parties should, be adjusted. upon that basis. 


Afterward the question was submitted to the ‘Assistant Attorney- | 
- General as to the status of a homestead entry upon which final proof 
- has been submitted, but. where no final certificate has been issued 


' thereon. - 


In his opinion of June 21, 1906, which was apaeeved ie the De: | 
partment, it was held that “a homestead entry upon which final proof 
has. been made showing compliance with the law up to the date. 
thereof, but. where final certificate has not issued, has the same status 
~ as.an entry upon which final certificate has er) so far as it my be 

affected by any withdrawal under’ the reclamation act.” aoe 
As stated in-that opinion, the homesteadér earns: his right to a. 
. title by residence upon and. cultivation and improvement of the — 
tract for the ‘period prescribed by the statute, and when he submits 


_ proof showing that the law has béen complied with, he is invested 


with the right of ownership, although the evidence of it j In. the form | 


"ae — of the final certificate has not been: issued. 


The question was again considered in an opinion. Reade by the 


= ‘e Ascishant Attor ney-General J anuary 4, 1907,. ‘approved by. the De- : 


sn Ee partment, explaining a seeming inconsistency in the action ordered - 
.. to be taken with reference to the homestead entries: of Horace - oe 


. Dresser and Jordan H. Moberly, respectively, both entries occupying: - 
_. the same status. In each. case the entryman. had. earned. title to the 20005. 
- | 7 land and had made: final proof, but’ no final certificate had issued. Os 
~~ Inthe one case- the entryman protested against. any appropriation. . | 
of the land, while in the other case the claimant insisted that having ~ 


oo _earned the title to the land, it: was. the duty of the Department to a. 


- issue to him the final certificate showing his. right. to a. patent. It. 
was” held that although: the right toa ‘title existed, if it was-the 


a Z purpose of the government to reacquire the land, it ‘ will not com- : 
cae, plicste, matters by issiting t to claimant. the. e evidence of a title, either, 2 


—" 
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| legal ¢ or equitable, hee the proccdinge smiast be. the: same as: if the a 
final certificate or the patent had issued.” = yg 
- The opinion of J anuary 25, 1906, had reference: to entries where — 


, | the right to a title had not. been: eared at the date of the withdrawal. a 


‘The opinions. of June 21, 1906; and J: anuary. 4, 1907, had ‘reference to 


ad entries where the right to a title had. been: ened and final proof 


had been: made but: no final: ‘certificate had been. issued. 


In both classes the legal and equitable title were in the United age 


- States, but in the latter class the right to a title was in the entryman. 


~ There: would seem to be no Gbstacle to the application of the circular : 


of June 6, 1905, in both classes, inasmuch as no evidence of title has 


been ‘osiee. although the measure of compensation may be different. 
2: £10 the one case, however, itis simply a homestead right. that 1 is can- ane 
+ celed. In the other, it is the taking of private property. to which a” 
right of ownership had been. acquired by compliance with the law, =. 
-and it can not be appropriated by the government except by ‘consent — 


of the claimant, or in the manner provided by law. 


- In the case now under consideration the equitable title has bean . _ 
| issued and thé land can not be reacquired by the United States except _ 
in the manner that would be pursued in acquiring any other private. _ 


_ property. But, as in the other cases, the United States will not issue 

the patent, as thé right of the respondent as the owner of the land « can 

be fully protected under her equitable title =~ : 
The order of the Department of January 30, 1906, to Sal the e 
entry, and directing that claimant will be paid for her improvements, 
as provided by sections 8 and 9 of the circular of June 6, 1905, 1s 
modified aeons . : Suet - 


PRACTICE—NOTICE' OF CONTEST—SERVICE BY PUBLICATION-RULE 11: 
| Wanxensnaw v. . Burns. 


Rule 1 of Practioe: qth: provides for service of notice of a contest iby _pub- 
lication where it is ‘ shown by. affidavit that due. diligence has been used — 
‘and that personal service can. not be made,” contemplates that such affidavit 
. ‘shall be made by the person or persons: who-made the search and inquiries 
in the endeavor to ascertain the whereabouts of the defendant with a view _ 
of making personal service; and where notice is. published upon an aff: 
davit made by another, upon information. furnished by the person who 
. made the effort. to obtain personal service, such notice. is Salary defective 
and no ue is. acdue ed thereunder. 2 


: Seoretiry. Garteld to the We of the General Land O fice, - : 
ARLE.) March 14, 1907. : ‘ho (AWEP) 


An began. haa been filed on behalf of Ji ames : Walkencinw from 
your otice decision of April 2, 1906, wherein yous reverse the action | 
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2 of ne Toeail offideds and pena for Saas de Novo a contest. | 


. against James D. Burns’s homestead eauy No. 10391, made Febru- 


aryl, 1902, for the E. 4 of the NW. 4 and the NW. 4 of the NW. 4, ~ 


“Seo: 94, and the SW. + of the SW. 4, Sec 13, T.2 S, R. 19 E:, The 
oe Dalles, Oregon, land district. = 


~The material facts in this case have been suficlentty. stated i In your 


= sities decision and. need not be here. repeated. The only question as 


: presented _ for consideration is one of jurisdiction. — ‘Service herein ~ 


was attempted by publication, the order therefor being based on an. | 


ae affidavit executed’ and filed by contestant’s attorney. It was not | 
“ alleged therein that the entryman was a non-resident, but: only that — : 

-. he was absent from the State, to which he appears to have returned 

_ prior to the date set for hearing; hence it was necessary to show fully 


: and to the satisfaction of the local officers. that, after diligent effort, 
personal service could not be made. Contestant’s attorney did not 


personally make such diligent search and. inquiry, but based his’ . 


affidavit on statements, as to efforts. made to locate the defendant, | 
contained in letter on plaintiff to his counsel. Was such affidavit - 
sufficient upon which to predicate service of notice by publication ? 
‘Rule 11 of Practice provides that: , 

. Notice may. be given by publication only. when it is shown ee affidavit pre- 
sented on behalf of the contestant and by such other evidence as the register 
- and receiver may require that due diligence has been used and that personal | 
service can not be made. The affidavit must also state the present post-office 
address of the person intended to be served, if it. is known to the affiant, and 
must show what effort has been made to obtain personal service. 


‘This rule as now worded was approved May 26, 1898 (26 L. D., 
710). . Prior to that date Rule 11 provided that the required showing 
- must be made by affidavit of the contestant. But in the case of Brad- — 


| “ford a. Aleshire (15 L. D., 238) even that rule was construed to mean 
that the contestant must show certain facts “ by affidavit,” and that 


- the affidavit may be made by any person or persons who possess the ~ 


required information. This is clearly the. intention of the. present - 


rule. As was said in the instructions of May. 27, 1905 (88 L. D., | 


~ = 57 8), such affidavit must contain the averment “ that: the. affiant has - 


... endeavored ” to ascertain the whereabouts of the defendant 


— by ‘diligently making: the search and i Inquiries indicated.” In other 


words, that while any ‘qualified. person may.make the inquiry with 


view to personal service of the notice of contest, yet only a party 


es making careful search and inquiry can execute § an affidavit sufficient — 


- Upon which to base substituted ‘service. 


The Department has very. frequently, as well as 5 unifontily; pote : 


that, where service. of notice by. publication. is substituted for a 


| ‘personal =SSTVICS;, a strict one with: ae rules. of “practice | 
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st applicable rere is 5 requisite to confer farisaiston. over - the person 
of the defendant.. And as herein indicated, there.was no such ob- 
servation of the requirements of said Rutile 11 of ‘Practice on behalf 
of plaintiff. This is a fatal jurisdictional defect. | 
The decision of your office’ is therefore. affirmed: ‘and you are 
directed: to remand the case to the local officers, with instructions to 


= proceed as indicated in -your said decision... In the évent contestant 
fail to apply for a new notice for personal service or to file sufficient — a 


‘affidavit upon. which to again ‘predicate service of notice by publica- 
tion within the time indicated, 7 contest will be dismissed and the — 
case closed. : : eel teh 3 ot 


w 
i — 


_ GRASS | ISLAND ABAN DONED MILITARY RESERVATION-SALE OF LANDS Ci i 


_InstruoroNs, 


| Derarreenr OF THE Lnvrertor, 2 Bea 
° Generan Lanp Orrtce,. 
“Washington dD. a, March 1907. 


| Boitaton anid i Beseiwer, Olympia, Washington. 


 Gewyttemen: The land in the Grass Island abandoned | jailitary geo 

_ reservation, the designation of which by legal subdivision is lot.5, 
Sec. 18, T. 16 N., R. 11 W., and containing 27.91 acres, will be a 
offered for sale at your office a June 18, 1907. At 100 fons a. mm, — te 


ofthe day fixed you will offer said tract’ for sale. 


Said land is to be sold to the highest bidder at. not less than de ms" 


2 appraised. value. . Upon payment by the purchaser of the amount bid, » : 


the receiver will issue his receipt, in duplicate, and the register a cash i 
certificate, said certificate and receipt to be designated on the papers: Co 


and abstracts as No. 1, Grass Island series. | 
Upon conclusion ce the sale,-you will make. a. report to _ office 


i and return the inclosed appraised list. 


Further instructions will be given you. in toma to your monthly : 
‘and quarterly reports, and oe disbursing and oo accounts: pole 
connection therewith. — - 

Notices of the offering. have been sent to the esky edition of the 
C Bulletin,” Aberdeen, Washington, the “ Chehalis County Vidette,” 
- Montesano, Washington, and the : mal Tacomss Westen : 
for —— | | ; 7 

| Very respectfully, 4 a se de - z A. Bi eas | 

ee ee | _ Commissioner. <3 

Approved | 7 | 
JAMES. Ruvours Gar, Secretary. 
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“RIGH r or. way “WATER RIGHT—ACT OF TONE 80, 1906. 


| Moxo Power Company. 


hoes, ae i 


| “2 pirecaonsi el given ‘relative. to ‘the disposition: of aie ons ae rights, ot. or ae 


-- involving the’ use: of waster in the territory indicated in the act of June 30, . | : 
1906, authorizing and directing the Secretary. of the Interior to sell to the |. 


— of Los Angeles, California, certain lands in 1 that State, 


| oo be etary Garfield. to the Copunauione: of thie Gener al i Office, 1 
(Re Ee) ere : March 15, 1907. ie = | (F.. Ww. Ooae 


With your Gihics letter ot October 29, 1906, were a fonwarded copies. 


| [68 articles of incorporation and. proofs of organization of the Mono _ 


_ Power Company, together with a certain map and. accompanying a 
_». field notes, constituting an application under the provisions of the. 
act of ‘February 15,-1901 (31 Stat., 7 90), for permission to use-a right 


eee ore public lands for a tunnel, pipe line, and. power plant, | hc 
oo. alk located in ‘sections: 21 and 22, township. 5 south, range 31 east, © 

- M.D. M,, Independence Jand: district, California, and in. your aid ae 
oe letter ae considered. the protest filed. by. the: city of Los” Angeles, a a 


against. the. granting of the. -permission .as. applied for, your recom- ~~ es 


| a mendation. being that the protest be dismissed. and that the -permis- — ys, 
~*~ sion ‘be orantad.: Action has been heretofore suspended upon this 


~ application, involving. as. it-does the use of water. In the territory. cr 


indicated by the act of June 30, 1906 (34 Stat., 801), entitled “An 


act authorizing and directing the Secretary of the: Interior to sell to’ 


the « city. of ie Angeles, California, certain public lands in Galifor- — : | : 
a nia; and granting Foi ‘in, over, and through the: Sierra Forest : ; - | i 
~ Reserve, the Santa Barbara Rorest- Reserve, . and the San Gabriel eee 


= Timber Land. Reserve, California, to the. cig of Los Angeles, Cali- epi Te 
ce? fornia.” ee | | 


“Under date or the’ 418th sastant the Scetary 7. me Preudent for- ee 3 


warded a communication, signed by the Director of the Geological 
Survey and the Forester, concerning an Investigation. of the question © 


of water supply for the city of Los Angeles, and-in said letter states 


that the President approves of the Department’s proceeding i in. the - 


disposition of pending applications along the lines suggested.. Said 
‘communication recommends that-immediate action be taken upon the 
application of the Mono. Power Company and that the Secretary of 


the. Interior should give his approval to the pending application by : 
_. the company, if otherwise regular ¢ and proper, but that the company. - 
~ should. be required: to enter into a binding stipulation with the city — 


 that-it will not claim or demarid more than 160 second. feet of water 


~. from and after. the. - completion of what 3 is Jmown ¢ as 3 the ane Val | 
Pe Dam. Qe, ae : | 


co 880 Vou 35—06 M30 
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- Bisbeediig. as suggested: ana 1 finding that thie ‘Spplication’ is ope 7 


ae nal satisfactory, I accept and herewith return for filing, the copies — | 
~ of the articles. of incorporation. and due proofs: of. orgailization of es 
See ee said. Mono Power Company, and. have granted and. ioted: upon. the. o> 
~~ map.of location. permission for use of the public: lands, as provided ._ <7 


a - by the act of 1901, upon the condition that the. company will not.claim: — 


: aa the right to have more than 160 second feet of water flow continu-— = re 
ta ously. past. the Long Valley Dam when built i in 1 furtherance of the act es 


ee a ae June 80, 1906, Supra. wes fo See a 
In this. connection - I invite your ‘attention to’ ‘the: futher: * eeon oe. 


i — Lda made-in said’ communication : first, that all pending api 
oo a plications for. right. of way against the granting of which the. Citys rey 
= ne Of: Los Angeles has. protested, be’ taken up: for. disposal on Pe uly” ee 

next, or as soon thereafter as is convenierit, and considered mn the - 

poe light of the plans: of the. city, as. disclosed by any showing dietaes | 
~ that time; and second, 7 that action. be taken, without regard to the... = 


oo protests of the city, upon any application: for. rights: of way between. oa 
the proposed. Long V alley Reservoir site and the proposed - intake! 5° 


from the Owens river for the city’s conduit, the granting of. which 
. will not require the use, diversion, or impairment’ of a greater amount 


ki of water than that involved i in the granting of the Mono Power Com- . : 


a pany’s ¢ application.” In the further disposition of applications for ie 


se right of way involving the use of water in the territory indicated by. oS 


| a the act of Ju une 30, 1906, ban ie vou will be * guided ee the ces | ann 
Feet herein. al = ee 


OKLAHOMA LANDS~PASTURE AND WooD RESERVUS—AWARDS TO suc: ; a aie 


i‘ ‘CESSF BE BIDDERS. 


" Ixsreucrrons. 


- | Awards made ‘to successful, bidders on Oklahoma. ‘pasture. ‘and: sod ‘reserve : 
ee lands in. accordance with the descriptions: of the. lands" given in the bids ©). | 
“will not be canceled’ and’ the deposits accompanying: the. bids returned, aes 8 


: “merely because the bids. were. made in ignorance of the. w ue. ‘character of 


the lands or because of error in description the lands designated. in the aro 


a bids and awar ded thereunder are not the. Jands intended to be pur chased. 


; ie ‘Saget Garfield. to. the Cominioner. of the General Land. Office, a 
— L. C.) - March 46, 1907. ae AC, J. G. ) ee : 


The Departnicnt' hae ‘received your. cies ie of “Rebiruairy’ 20, ve oo 


- 1907, transmitting a. letter from Stubblefield. & Whalin,, attorneys i: : 
at law, Lawton, Oklahoma, from which it appears. that they have. 29 


_ several clients who :were successful bidders. on. Oklahoma Pasture ee 


- Z . and Wood Reserve lands, but: who it is stated were, as the result. [one we 
ae, ee ae mistakes in description made by them or the persons preparing their 
aay or awarded Jands" pe they ¢ did not: ‘intend. to Sree ‘Tt. Is esos ae 








ns : : 
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ae Jae be Said: attonneye’ that in. many distaiiees. the iends-% are. a oo 


ives ~ tically: worthless. and that the purchasers | will. forfeit. the. deposits ee 

= made by’ them with their bids. rather: than make. entry of said lands. Pee 

~o- Your. office. ‘states that. many. ‘communications. of like nature: are’ =). =) 
fous “being. received . from. other. ‘sources, the. purchasers. asking that: they! | 

ee “be. relieved from making entry” of. the. lands. awarded and ‘the fOr es oe 

.feiture of their’ deposits, because,. as. they say, being unable to. visit pet 

- | and: “inspect the. lands, they were. erroneously: induced by persons — aS 
ee professing. to now’ the character of said lands to make inet bids . ee 
oe oe tracts: that. are. worthless for farming purposes. oe 


~ Your. office requests consideration of the quéstion as. to- ‘Whetlier, thes." £ 


oe awards made: to such. ‘persons as. the foregoing may: now: be canceled. ae 
ae and: the deposits. accompanying: their bids returned. to thems: in. view, ee ate 
ae ot the: consequent. hardships. a 2 er a 


Tt is. very. clear, | as stated. Sy your offices that the pone one oi) 


= os not. in any sense be held at fault. i in this. matter. Prior to the sale. of . ae 
é as these lands. very. full and specific. instructions: were: issued for. the. - = 
at guidance. of “prospective purchasers, accompanied. by a descriptive. ee 2 
_.-. schedule of the lands to be sold, and there was also issued a pamphlet ee 
> containing a general description of the character of said lands in. <> 
2. each. township. ‘Even up to the time of actual award. persons were. a 
: i, allowed: to withdraw their: bids. and. deposits... Tt. would ‘seem. that ae 
Dos every: reasonable: opportunity. was afforded bidders. before final award ee 
ee enable them. to take the necessary. precaution: both in: acquainting - Vy t 2: 
themselves with the character of the lands bid upon and in seeing that) 
ce they. properly. described. the lands they in fact intended: to purchase. 
Therefore it is not believed it would be advisable - or justifiable Oe 
oS 2 : cancel the. awards and: return the deposits i in cases. where the awards. oe a 
oe were made on. the descriptions of the lands. eren in = bids. — ae 


| “SCHOOL ‘LAND -INDEMNIEY | SELECTION— - CERTIFICATE OF NON" ; oe a ee 


IN CUMBRAN CE. 


"Srare or CxrtroRe TA. 


oe Compliance with ‘the: ‘requirement - of. paragraph’ 2 of the Anstrutions: MOL eae 
.. February 21, 1901, and Mareh.6, 1903, that.with each list of indemnity —_ 
ae “selections the: State shall. furnish a. ‘certificate. of the proper authorities | 
- . that’ the ‘base’ ‘lands - have . not been | sold, incumbered,” or otherwise dis- 
posed. of, will not -be insisted upon, as to selections. made.prior to the pro; 
_.-mulgation “of the instructions of February 21, 1901, where there is on 
'». “filein the General’ Land. Office a certificate of non-incumbrance covering 
OF thie” entire section in: which a particular tract: assigned: as. base is located : ae 
a - provided. reference be. made by. the State to the. particular list, by State 


~ and: register-and-receiver. number, in. connection | with’ which the ‘certifi: ~~ 
cate of non-incumbrance was: furnished, and. a. like’ reference ae all -pending ee - 


7 lists | to which said certificate i is desired to be applied: - 


mes aie 
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. Seer etal Garfield | to ‘the Camiiaeonen oft the. General tow a a 


(PL, CO) 2S March 18, 1907.9 BWC) 


The ere ree ere the alae — the State of Cali- — oo 


fornia from your office: decision of June-l, 1905, requiring. of the 


‘State evidence of non- incumbrance of the base: lands used in cons 


= — nection with twenty- -five separate and described school land indemnity a = 


| selections in such form that the same may be: filed. with each list of * 
selections. This requirement is made in furtherance of paragraph ee 
= 2 208 instructions of February 21, 1901 (80 L.. De, , 491), and para- 


ae graph 2 of instructions of March 6, 1903. (32, L. .; , 39), relating to. os, 


; the. selection of indemnity. ‘school. ands. By these regulations ee ee 


a was, required that with each list “ a. certificate of the proper ‘authori- 


. oJ tres that, the base lands have not been sold, incumbered, or r otherwise at 
-. disposed of,” shall be furnished. | pet ee Et he 
: In the. peel of the State it-is ‘tr reed. ‘that ‘this err pee as 


ae “unreasonably burdensome, . but after full consideration. of the matter’ ee : 


2 in the case of Ha parte State of California: (84 L. Ds » 245); this, — 


- requirement was adhered to for the reason therein. given. 


_ The selections in. question. were. made many years.ago and it is. oor 
claimed on the part of the State that: as certificates. of non-incum-. 


brance are generally furnished for the entire section, where part. only: 
Is used as base for any particular selection, in. many, if not most, — 


| aa instances the proof desired has Hereeo tere been furnished ; : that © 
_ examination of your records will disclose this fact; that such: exam-_ 


- - Ination should. be. made - and the certificates. heretofore furnished oa 


"applied to. selections pending at. the time said certificates were: filed; : e: | 
‘and that the State to this extent should be relieved from the expense eee 


incident to. furnishing. new certificates 5. also, that where new certifi- 


ates are necessary, one certificate covering base lands used for sev- 

eral selections should be: accepted. It is admitted by. the Gtnte thats - 7) 

age certificates of non-incumbrance. are valueless. where the Selection 1s a ae 

made subsequently. to the filing of the certificate. SDs aoe 

After full and careful consideration. of the. matter and for the pur- | aes 
| ‘pose of disposing of those selections made prior to the promulgation oo 


* Or the instructions of February 91, 1901, the. Department. SCCS. 0... 


Pia objection to granting the State’s request, provided reference be made 


to the particular list, by State and register- -and-receiver: number, in 


aa connection with. aah the. certificate: of non- incumbrance was fur- 4 


nished, anda like reference to all pending lists to which said certifi- 


ore cate is ‘desired tobe applied. This will greatly. relieve your office and .. 

grant substantially the State’s request in the matters, so far a8 the... 

selections were made prior. to the promulgation of the instructions of. hats 
— Batis 21, 1901. . oe elas b adie’ vee 
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pesca, i: “SWAMP LAND GRANT—ADJUSTMENT¥IELD NOTES or SURVEY. 


~ Axpenson v. ‘Srare or Manavitsora. 


. E - The wate laid dow in. the departmental decision of November 26, 1906, 35 L. hoe . 


ras B26, ag supplemental: to the rule in First Lester, 543, governing the adjust- 3 | rae 
3 Noy of swamp. land grants, has no application except in instances where 

- the. rule in First Lester is inapplicable, mor’ should. it be applied to the . 20 | 

aa. = - disady antage: of persons who made settlement. anrtor to the. ee OE oP Eb os he 
ee ae said rule. | , —— 7 


ce Seieey, Gar orf to aa Cone + oft the General Latid Office, ake 


a ws Li Gye Marek 28,1907. WEE) ia. 


The ae ie Cr nn the nee by ‘sinaias Anderson - a 


6 ‘eee your office decision. of. April 6, 1905, affirming the action of ae at 


“=. Jocal’ angie in ‘rejecting: his homestead: application as to the. NE. 


ok SE. 1 of See. ait. 62 N., R. 19 W., Fourth P. M., Duluth ta : — 


= < district, "Minnesota, for Gordie with the claim. of. vee State to said : - _ - 


iz tract, under: the swamp land grant. Baha ean 3 a 
| Anderson on. October 18, 1904, ‘forwarded | to the. eve ivad office Bet 


ee his homestead application. for the entire SE. 3 4 of said section 21,and 

Ao caine his homestead application accompanying: the same alleged. settles _ 
eae ment. upon the. land in August, 1908, with continuous residence and’ — ae 
ee cultivation from. that date, ‘and on. November 3, 1904, he filed a formal take 


. es against | the swamp land: claim of the State to the NE. 1 of | 


_ SE. 4 of said section 21, which had been claimed by the: State under : 


its swamp land grant, ‘alleging that the same was not swamp in. 


character; that: he had moved. upon the land. J uly: 15, 1908, and had: 7 a fi : 
resided thereon ever emcee, having made’ mprovemetis po the oe ee aes 


# of the value of $600. | wae 
a od anuary 5, 1905, the register advised: him that his appliéation ned ee 
acs been, rejected as to said NE. 4 of SE. + of Sec. 21, under the author ity 2 or 

of the instructions issued by your office dated April 4, 1903; re-af- 


ae - firmed in decision of December 10; 1904, and that unless he should | : cf, : 
> elect “to take clear Jand, by payment of the fees and commissionson 
the NW. 4 of SE. 4 nd: S. 4 of SE. 4, Sec. 21-62-19, amounting. tn ee 


a : $18. 00, ae same Si be rejected without further notice to you.” ies 
In; his appeal Anderson. alleges that the field notes of the eee Co Uae 


ms ’ teturning the land as swamp were false and fraudulent ; that the a 
> Jand is not of the character contemplated by the swamp land grant, eee 


en . and. that it is high anid dry, subject - to. homestead. settlement. | | oe 
‘Your office i in-its decision of April 6, 1905, held that. the ae arte Ses 


net be determined by the showing: of: the field notes and that as 
~~. the field. notes of survey showed that the. greater part of the east line 
one ‘Sof: said. tract. runs through swamp, under the rule. laid. down in. 8. 
ae aise Lester, 548, ae the later ‘ruling. ¢ oe the de chaeecad Marchi oar 
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: os 20: 1905 (33 L: ioe | 475), ae aeL im “question Thust. ‘be adjiidged as | 
|. of the character a lands. granted, ‘and the rejection: of Anderson’ se 
oe application | as to the NE. + ‘of SE. 4-was'therefore affirmed. _ - 


_ Upon inquiry : at your office it-is learned that the survey of the town- _ 


ae : S ‘ship. in: question. was not. completed until. September 25, 1903, and 1 
ee. that the same was. not. approved | until. May 4, 1904, Under. ‘the: dew 
cision of the Department i in the case of Lampi v. State. of Minnesota : x tae 


| a (35 L. D., 58), Anderson is clearly: entitled to an: opportunity. to show ies 
~ the. true. character of the lands: by evidence other. than the field. notes. — ee 


F | of. survey. - Both your | office and the local. officers, therefore. erred in : ee 
denying: him : a hearing. “i : Be Oe eR NCe Core Ors tome es 


‘Tn this connection it is noted, although it: is 5 Hot: clearly seated, ‘that’ | 


. but: for the ruling of March 20, 1905, See to, this tract would not -: | : 
have: been. adjudged to ‘be-of. the. chataciey of: lands. ‘granted to the) 28s: 
State; in other words, that under. the rule laid: down i in First Lester, Ba Pale? 


548, this tract would not have passed to the. State as swamp upon the 
field notes : of survey. The matter of supplementing. the rule an-. 


~~ younced in First Lester, where such rule was incapable of applica- ing 


tion, was fully considered 4 in departmental decision of November. 26, 


1906. (85 L. D., 326), in the matter of-the State’s appeal from ‘ye. oe ; 
rejection of its list of swamp land: selections No. 148, and i in the dis- i: 


position of this matter it was said: 


While the Department. is not disposed to miodilty: the ale: in 1 Lester, when 


. capable ‘of application, yet in view of the foregoing considerations, it is thought.» i 


“such ‘rule should be: supplemented, and it is ‘directed, in. instances where sketch © 
--maps have been returned, with surveys: inthe field, and the field-notes of - 
survey. ‘show intersections of swamp and overflowed” lands : with: one line: of. a: 


; section’ only, ‘that these sketch maps be taken into consideration in determining ee 


_ the. character. ot the: portion of the. section lying. upon. the surveyed line with: aoe 
- reference to its: swampy. or non: swampy character, and: in such instances, where - _ i 


‘the outline of the. swamp or over flowed lands is ‘shown by the diagram to. extend. 


ae from the section. line fifteen’ chains or more within the section, the adjustment 


will be made upon the basis of the. relative por tions of the sur veyed. lines. shown 


~. to be swamp or dry by the field-notes of survey. That is, if thé diagram shows: 
~~ ‘that the. swamp or overflow. thereby. represented. extends at any point fifteen ~~ 
ae “chains. or more’ across the section line, and’ within the section, the’ State. will. ee 
eee 8) =: entitled: to such forty- acre subdivisions . lying ‘upon, the’ section» line as: ALO < 
shown by the field-notes of the major portion of said line.to be of the character 
-- granted,. but this tule shall have no application in the adjustment, of. a a claim a 


to the interior forty-acre subdivisions of a. section. 


ae deem it but necessary in ‘disposing of this'< case oe: say. that: it: bes oo 


a “not intended that this. supplemental rule should have any. application. 
in the adjustment of the State’s grant. except’ in instances where: theo) 
rule announced in 1 Lester was inapplicable; ‘and, further, : as it es = — _ 


vided a new method whereby the State might be entitled to land - 


which she could not t take under the rule i in ro Lester. it should not be 
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TS aaa a ihe disadvantage of settlers “upon . the Tana | prior to the ee 
as — promulgation of said rule. fo oe (ee ge 


- The decision: appealed: from is Horie devered and the: cecond: a 


ae “tmanded. with direction that, a hearing be. ordered | on Anderson’ eee 
: a affidavit. attacking. the ‘State’s claim under the ‘swamp. land. grant, : a . 
an unless, upon. further: investigation, at. be found that. the. State’s. claim: Eee : | 
~~ ean be denied. without. such. hearing, ‘Upon a proper Peadinig 0 of. the ee 
a notes. | Mig ane ee en ere 


| NORTHERN PACIFIC LAND GRANT—CLASSIFICATION ‘UNDER ACE or e Nei ae 


FEBRUARY 2 6, Id 895. 


- Norritni Pacric Ranway Co. 


ee re description by: ‘the’ commissioners appointéd. ander: ‘the ets of: ‘Fébrdary: 26 ye 
2) 1895, in. their. report. of lands: examined: and classified, ag“ all not patented » agar 
— - of” ah a designated section, clearly and with. certainty indicates ‘the. particular 9° 8 
parts, included ; and ‘such classification and report are > therefore within’ ‘the: eg 


oe _fequirements: of Sections ie and: D. of that act. < rs ee * oe a @ Poo 


a : fete Carfela to ihe Commissioner of the General Land id Ofc, ; 
Pas f RB. L. ¢. Me os Mt arch 19; +1907. ae es mck Tf. poe 


“Ta, Ji anuary,. 1898, the, commissioners. 4 Appointed Sade Pi act pe : 


f a “Febrnary: 26, 1895 (8 Stat., , 683); examined and classified as ‘mineral fee 


oe Pall not patented’ of ” See: on. T.9 N., R. 2 W., in the Helena, Mon 
fe bath tana, land district, as shown by their poe filed: EF ‘ebruary 4, 1808 
-* Tn letter of: “August: 5, 1898, to the local. officers, your: “ofliée: called: © hee 


oe attention to the fact: phat the schedule. attached. et shows: the. 0 0%. 
oe atracts: omitted. from the. list: submitted to the Department. for: ape se vs 
ae “pro val, and the reasons. for: their being - omitted. This schedule — ae oS 
ee ecites ‘that the classification of -all not patented ” % of this section OT Ee: 

nie owas omitted. for description.” In that connection your office held: : ee 





“As to the tracts. that’ were’ ‘omitted for. ‘description ‘and “for. conflict | with | a 


= > piineral entries the U. S. mineral land conimissioners will be required to submit = 


- ; Hal. ‘supplemental. report describing. the. ‘tracts. remaining after. eliminating’ alla —- 

: “patented: and entered: tracts. from a par ticular. ‘section, by. their pion, jegela bey 
| _ subdivisions. — ae ee. oe | Seah at 
(a The supplemerital: report J for Jai anuary, : , 1898, ‘which § appears to o have ts 
: carers filed. September. 3, 1898, shows. the E. 4 0 of the NE. bs the §.-$0° 022" 


“of the SE. 4, the NE. } of the SE. 4, the S. 4 of the SW. 4, and oe eee 
Bie W. 4 0f the NW. j rf of said section to be classified as mineral by the eo 
oe “commissioners; ‘and as: so. classified - those. ‘portions were embraced — : 


on in a. ‘Supplemental list;: approved by. the Department. April Dy, kOO0. et 
a “The NE. 4:of the SW. 3 4d of this section was: therefore also. omitted Pee 

| from that: ‘supplemental: list. ee ad oe ee Se 

Jw une: 1, 1905, , the Northern Pacific Railway Company, under ‘the ee 
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act ‘of A raly 2, 1864 (a3 Stat., 365), oo Reaclicon approved May 31, 


1870 (16 Stat. 878), offered, in duplicate, for filing in the Helena os 


- land office, Montana, its sélection “List No. 299” (Place), deserib- 
_ Ing one tract only, viz. , the northeast quarter of the southwest.quarter . . 


Oe section 27, T. 9 N., - 2-W., M. P. M., which list, was rejected by. - 


the local onicer: on. ie 17th GE June, 1905, because, as. stated, “ the 
land. applied for has been classified as mineral; and apuoved. 2 
Your office decided. on appeal, November 28, 1905, that this tract 


‘was not embraced in supplemental elacsihontion and hence does oe 
not appear to have been classified; ” that the company. can not secure » > 


patent to lands not classified and can get patent only when the classi- 


_ fication. shows the lands to be non- mineral in. character, and. that the:* a: - 
local officers’ rejection. of: the list: was proper, although | the pemsen cate. 


8 given therefor was erroneous ; - and their. action was sustained. 


“January 25, 1906, the company. appealed from that. decision: The: 5 a 
“appeal erroneously describes the tract. as in “To Nu R 2 E, and 


assigns error on the part of your office i in holding that the mere. fact 


~ that the land had not been classified constitutes a reason for denying a - 
~ the: conipany the right, to include the land in a list. to be placed Ol ees 


record. Appellant contends that section 7 of the act of February - 26, 


1895,. in providing that no patent or other evidence of title shall issue 
to the’ company. for: any. land until the same ‘shall have been classified, A : 

~ has reference only to the certification aud patenting, aud not to the = 
orderly course of procedure in the preliminary filing of a list; thats:- 9. 
‘the list should be accepted and placed of record, leaving the deter 3 
mination of the rights of the company. to such time as the land may. 
~ be determined to be either. mineral or non- mineral in: character; that. — 
the prohibition of. the statute is. extended by. your. office. decision 
beyond its true meaning, and ‘that. the company’s - list: should bev) 


; ~ received, with the condition that no” action | shall. be taken- thereon oe 3 a 


: until nee land has either been. classified, or section 7 of the act of c eb: bees 


‘ruary 26, 1895, has been repealed. | a | 
At. once the question arises * Was the noehces oa ‘the: | 
southwest quarter of this section 27 been classified as. mineral by the» 
- commissioners, as provided by: the act of February 26, 18952 
Section 3 of that act requires that the. eins cen “ shall be by 
‘each legal subdivision, where the lands:have been surveyed, ” and by 
‘section. 5 the commissioners were required, on or before the fifth day. 


of each month, to— 


file in the’ office of the register and: receiver of the land office: of the land dis o Rae 


trict in which the: land. examined and. classified. Is situated a full. report, - 


~ duplicate, in such form as the Secretary ‘Of the Interi ‘ior may prescr ibe, showine. - apes. Saige 


all lands’ examined by. them during the preceding month, and specifying. clearly, 


by: legal subdivisions, . Ww here the land is. surveyed, or. otherwise - “by: natural. ce 
~ objects or permanent. monuments to identify the same, ’ the lands Classified, 1 by ee ee 


them as mineral. lands and those ‘classified: as non- mineral. 
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a 


“Under ihe: provisions sti the. act, bot Febriary.2 26, 1895, the company : 


| ee aged ample. opportunity, to: object. to the commissioner's’. report filed 
.. February 4, 1898, classifying as mineral: “ all not patented OL Sthis ss, 


Hee > section 24. No: protest. against that classification | ‘appears to have Pio a : 
Vo ef been. filed. by the company. On the. other hand, the only objection ae 


‘made by. your office to that report appears to Plate to the descriptive _ | 


7s : Janguage used therein. to. ‘indicate the. parts. of the section which the | eae 


nye ~ commissioners | examined and. classified. There-can be no possible — 


: 7 doubt ¢ or. uncertainty as to the. particular. legal subdivisions which are ea Be oes: 
~. . ineluded in the: description “ ‘all not patented of” this section. All. | 
“tee: part of the section which was patented. at date of that report, | 


Paes and which 3 is excluded from the classification, ‘is ‘shown. by the records boat eae 
~ = of your office, and. the. legal subdivisions. remaining, which ‘are in-_ 


ne eluded in ‘that. report. and. classification, are. likewise shown by: the = 7 


aoe records of your office. Under. the rule. id cértum est quod certum ° 


= ‘ an, eddt potest, the description employed | Gs all not patented of ” section _ wee a 
~ 97) is'as-certain.as would be a description’ naming each’ of the small- oe ee 


ae est. legal- subdivisions classified i in the section, 


Lt: appears that. as late as J anuary, 1898, ite was the practice of those’ : 


commissioners in their reports | to doce be the land classified. A eee eee 


area ‘entire sections in many, cases, or as “all not: patented of” particular - 
~~ sections named, or in some like. manner. In a list. approved by the ._ 


Department. July” 19, 1897, a great many tracts are classified which 


- a are described merely ‘as © ai that pore fof the section n namied] not e 
os Cover ed by mineral entries: and patents.” > dete 
In the opinion of the. ‘Department the: commissioners’ ‘report filed aan 


oo February 4, 1898, describing the- classification as “all not patented — eS 


of » said section of, clearly and with certainty indicates the particu- | _ . - 
dar. parts classified: by. them, and does, within the meaning and pur- - 


: oe pose of that act,. constitute ‘a mineral classification and report by 3 oS os 
2 them.“ specifying clearly, by legal subdivisions,” ‘the particular land ae 


“ classified in that. section. | oe Ss 
Section I of the act of F Febinary 2 26, 1895, pee ne Socrstaby of - 


Ox the: Interior “to reject’, ‘cancel: and disallow any and all claims or. oe 


- filings: heretofore madé, or which may hereafier be made, by or on 


ae behalf of the said Northern. Pacific Railroad Company. on any lands os 


ee. . which | upon examination shall be. classified as provided: thie a es 
ao act as mineral Jands,” and the Department, in the case of Northern 7 


7 : Pacific Ry. Co. v. Frei. et al. (34 L. D., 661), held that: any lands clas= 7 — 
tines csified ag mineral under this act are forever: excluded from. the oper- apt ee ee 
ation of the Northern Pacific land. grant” - (p. 664). ‘The list offered os 


u ns _ = for filing by the railway. company - must, therefore, be rejected... ee 
ce ~ Your: office. will, from time-to time ‘and as speedily. as ‘practicable, ee, 


a wee in-all cases in ‘which such action. may properly. be taken, prepare and). ae : 
pie submit to ) the Department, tor: ‘approval; correct lists including all 3 = 2 ae 
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as lands, autora or Gensnr veyed actually: claadi fed: iy ihe: soci” . 
- sioners under the act of F February. 26,1895, the classification. whereof’. 


has. not heretofore received the approval. of the. ‘Secretar’ y of. the. a 


Interior, not only those. which 1 in accordance. swith, the views herein ais 


"expressed are. subject to such: approval but all: others to. the approval: be 


of the. classification. whereof no bar exists, making for: that, purpose ; 


careful comparisons of the commissioners’ reports. with - the. tract. a 
| ~ books and other pertinent records of your. office. te eee ee 


As thus modified, ‘the decision of | your. office | is. affizmed. 
“DESERT LAND ‘ENTRY—ASSIGNMENT—RIGHTS. or ASSIGNEE. 


Cameron vw Grover 3 ED. 7 Ale 


= The Hehe: of a person claiining under an ‘tustrament of: dabigninent of aul weer ee 

eee tected: desert. lana entry, to. recognition by. the. land department. is. dependent re oe 

io. : upon | ‘the filing: in the. local office of a certified | copy. of. the instrument. of | oe 
sae assigniment,: ‘together | with an. affidavit, . executed “by: himself. before. the: ee 


ee "proper | officer, showing 1 his qualifications: to. take and. E couplets. the entry. 


ae ‘Secretary. Garfela to. the Gonanbaioner of the General Land Office, i 


“CPL C. Joe 7 March 20, 1907. ee (E, Pp. ue . 
J uly. 19; 1904, Alpheus Gloves made cat land entry of. the Ss. | 


| of the NW: 4 of See. 2. and the 8. 4 ‘of the NE. 4, the 5.4 . of the nie he Ds 


_ $and the W. 4 of the. SW. 4 POL. Ben 3 (containing 320. aces) T. 19 S., 
R. 26. E. “Roswell land disttich New Mexico, upon. which he submitted 
first aan proof, showing an expenditure of the sum of three: hun- ~ : 
- dred and: twenty: dollars 3 int the purchase of two hundred. and fourteen 
bs ‘feet of-nine-inch well- casing, which had then been. placed on. the land...” 
- By deed dated May 11, 1905, and acknowledged May 15, 1905, 


— Glover assigned. the entry. to Dona SS Hersey, of Wichita, Kansas. | : 


“oe Bho: deed of assignment was recorded. on or before June 23, 1905, - 
"in ‘the office of the Recorder of Eddy County, New Mexico. (said . 


| county being that in which. the land is: situate) , and on. Augist - 18, EY 


: 1905, notice of.such. assignment was filed i in the local office. . ee 
‘September 8, 1905, Hersey. submitted. what ‘is densminpiea ‘sup-, 


Seo plemental first ‘yearly proof,” me showing an expenditure. upon. ‘the: land. 


of the sum of three hundred and thirty-six’ dollars‘and eighty-five 


| “ents in in the construction of three and three- fourths miles of four: wire ae 


fe fence. re eae ae aoe | 
In ie: mieantimé, howe to ‘wit, on ne Aiaprist 1 16, 1905, Salat Kr 


“Campbell filed inthe local. office an affidavit. of contest. against’ ‘he : oe 


; a entry of. Glover, charging that: the: entryman— - 


. hag not expended upon. said tract in the necessary irrig ation, cultivation, aecia 


ea oe “mation and permanent . improvements the sum of $1:00. per a i for. the year. oe 
| ce beginning oy 19, as to oe 19, 1905. oo Ses Gee tye ee ee 
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* Notice jsstied< on. ahs. day. ae affidavit. was. alas Gitte ths aries oh hie 


eo appear. before: the local officers’ November: 16, 1905, and ‘submit: 0 
“testimony. No effort,: ‘so far as the record. discloses,. -appears to have! us 
oe ~ been: made to serve. this notice. October. 3, 1905, ‘Campbell: filed in: §fos0 
oe the: local. office: an affidavit, ‘executed by. himself, alleging that ‘ ‘since oe 
= filing his ‘said contest said entry has been ‘duly transferred | from 3 «2 
ie on Alpheus Glover to Dona 8. Hersey,” and praying that “ said Dona. aaa a 
Poe . Hersey. be made party. to. said contest ee as s catincnwereake ae oe 


ae _ Rotice 3 issue to him as such ee 1 ae dec 
New. notice sccordingty issued, ‘Octobet 3, 1905, naming Her: sey ASe SS 


 agstomes, and the same was served personally upon Hersey at Wichita, = = * 
ok “Kansas, October: oe 1905. ; : 


~At-the hearing, ee Neveribien, 16, ‘i905, concn ince ive a oe 


ee tified that. ‘they éxamined: the land August 15, 1905, the. day before eee 
or the affidavit of’ contest was filed, and at that. time there Was. nothing =. oe 
one OMe the land except: a. number of: lengths of. well. casing, which: was” oy 
Ooo. Lying on: the ground. ‘One of said witnesses testifies, however, thata 2. 
i . week or two. after this examination there. was: constructed | ‘on the land oe ne 
rae ee or four miles. of, four- wire: ae the posts thereof being, shout ee 


" @ontéstee eee adinitted at: the: Coa ‘that. at. the. dae of the oe ge 


: ol ing of the: affidavit. of: contest. the land was in. the. condition’ de= 3 
: ~. seribed. by the contestant’s. witnesses, but. testifies (and. his. testimony. 
is. Roni: corroborated. by. several. of his witnesses). that between the first: and a | 
a. = the: seventh of September, 1905, he caused to be erected on thislanda. 
os ~ quantity. of fencing, at a total cost of between three hundred-and fifty. 
=: and. ‘three. hundred and. ‘sixty: dollars, and that this work had been 2 
-* completed. nearly” a month before he had any. knowledge of the. con» re 
vo hs beste “He. testifies further that he paid Glover, the: ‘entryman, two 
eae ~ thousand two hundred dollars’ for the. land, and also furnished the =~ 
Ge e _ Money (three. hundred and twenty. dollars). pith: which the: well. cas- Ss 
Cees ing, which formed the basis for the first t yearly, proofs submitted By = a : 


oe Glover, was. purchased. - | oo eee 
On the facts disclosed. ab the tidaring! an tonal officsis enced icdige” pay 


oe senting: opinions, the’ register deciding» in favor of the contestant and : : on ae 


ae the: receiver in. favor of the contestee.. i oe 
Your. office, by decision of May by. “1905, ater: setting forth. “ihe Cae 


i Me “facts i in. the case substantially. as. hereinbefore: stated, held. as. follows: = oe a . 


This contest. was filed August 16, 1905, ‘against Alpheus Glover. He was ae tot as 


: : : “. only: party against whom complaint was alleged, and. be. was: not: a party ins, sn 
Oe ‘interest. He had. conveyed» all -his: wight, . title. and ‘interest. in the land. to” ae 


i Dona ‘AY “Her: sey. and the. deed had for some months. pr ior to: the. filing, of contest 


: _.. been placed on ‘record. in the county. where the land is situated. The said con- cane 
hose S ‘test was a nullity,- no party in interest: ‘being char ged. with: default. a ee 
Bice does: not Appear that any. “notice of contest. was issued and, served upon tf geey. Iee 
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1905, when the contestant asited that Hersey be: made a party defendant, and | 

“notice was issued and hearing had. | : | 

5, ores appears that: at. the time. Hersey, the real party in ‘interest, was. s brought P 

. . inte court, and - -before any notice was issued citing. hint to appear there, and 

before any default had been alleged against hian, and -before he had any actual~ | 

notice of any proceeding against Glover, the former owner of the land embr aced — 
-in the said entry, all laches, if any” existed, had been cured by | him, “The = | 


te! | | ! ‘decision of the register is. affir med, and the said contest is dismissed. . 


_ From this decision the contestant appeals. - : 
~The Department. doe§ not. concur in the view expressed: a your. 


Mics: to the effect that, for the reasons stated, the contest proceeding eS 
. . initiated by” Campbell. was ineffective for any purpose prior to «| 
ee October a0 1905, the: date upon which the contestant sought to: have. . aes 
; Hersey eee a party thereto. That view seems to be predicated upon. oe 
the theory that: -prior to the filing of the affidavit of contest. Hersey’ Ss 
ee right to entry had become complete. That theory, however, i is clearly. 
+ erroneous.. The rights of a person ‘elaiming under an instrument. ~ 
oa OE assignment. of all unperfected desert land entry are dependent - ee 
_~ absolutely upon-the assignee’s filing in the local office a certified copy. 
~ of the instrument of assignment, together. with an affidavit, executed Eon ae 
. ‘by himself before the proper officer, showing. his qualifications to take ee 
and complete the entry. In the absences of such a showing no assign: 
ment of an unperfected desert: land entry can be recognized by the. 9. 
~ > Jand. department (Arthur F. Hogsett, 29 L..D., 355; Anna I. Dool, 0) 7 
81 TE. D., 184). -No evidence of the nsienmiedt: of thie entry. here in ae 
~" question had been filed in the local aes by Hersey, the. assignee, at 
the time the affidavit of contest was filed; hence the assignee had not 
at that time acquired. any: ‘rights: respecting the entry that were 
~ entitled to recognition by. the land department.. The entryman,there- + 
_ fore, in whose name the entry then stood upon the records of the local 
_ office, was the only person against whom a contest could be brought, | 
and the only. person who. ee with propriety, be charged with any 
default respecting the entry... From this it follows that the contest. 
oH initiated by Campbell was a valid proceeding against the entry from - ke 
2 2 the time his affidavit was filed, and that the ater seams te oo 
ates entry subject, to the contest. i ; : 
7 Considering the. case on ite veers the Desaeenent nds ‘that at. fc oe 
_ the.time this contest was initiated no expenditure for permanent. ee 
improvements. upon the land had been made, but that before notice. 
of the contest, was ‘served, the ; assignee,. without any knowledge of the oe 
7 contest, had expended j in- permanent improvements. upon the land an. - ~ 
amount: sufficient to. meet. the requirements of the law; and. that, so et 
far as anything to the. contrary appears in the record: he has: acted ae 
in good faith throughout his entire connection with the land. oo 
+. The. Department has repeatedly held. that a contest. agaiase: an” ee 
ye : entry must: ‘fail where he entryman, in good, faith and without : ae 
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sabe ae the eonteat cures the. default ever ae to the. i as 


service of notice upon him: ‘The assignee ofa desert land entryman, - in ee 


ee who for all purposes is the successor of the entryman, rmoust: be held — 


} RRs g ‘to be entitled to the same rights and privileges with respect. to the — — : 
ee entry. that the entryman. himself might. have been entitled to: in the... 
— absence’ of an assignment. The facts in. this: case clearly warrant 


“the application hereto on ui he rule above stated, and the contest will: . 


fag stand dismissed... 


The judgment. oe your hee. Aone for different. reasons “thai: 
: those: stated in the. decision appealed. trom, As: ‘therefore Poy: 
affirmed. | | ) a ak oe 
“aaa sours 1 UTE INDIAN. RESERV ATION—DESERT “LANDS-SELECTION iy 
ay ce UNDER CAREY ACT. . ee 


/ Reoutamoxs. — 


"Darawrorenr ¢ OF THE a Lurenton,. Se ae 


Generar Land Orriém,: 68 3. 


Ww ashington, D..C., March 20, 1907. 


The ‘ack: Sof ‘Mareh: 4 1907 (Public—No. 161), ‘entitled, “An ace io a Bs 


a providing for the- granting and. patenting to the State of Colorado, : Tn 


s desert. lands formerly. in the’ Southern Ute: Indian. Reservation in atte. 
~ Colorado,” extends. the provisions of section 4 of the-act: of August — 


cue -18, 1894 (28 Stat., 372, 422), and the acts amendatory thereof of June 


ee: “iy 1896. (29 Stat., “413. , 484), and March 38, 1901 (31 Stat., 1183, 1188), 


_. ‘to the desert. lands: included within the limits: of the Southern Ute sen ne eo. 
ee _» Indian reservation, but. not ‘including any lands lying within cage roe 
<r; : forest reservation; lands containing valuable improvements belonging © 7 . : 

ee to the United’ States; or which have been reserved for Indian schools 


or farm purposes, ae provides for the payment of $1.25 per. acre — 


| ‘before patent. issues therefor, leaving the State to comply with the | 
provisions of. said acts: 08. eu 46, 1894, and the: acts amendatory: 


_ - thereof. a 
Applications for the segregation of suck. i bee the: State should fe 


be prepared and filed in accordance with the regulations. (circular 


ine of January 15, 1902, 31. L. D., 228), but. in all’ forms, on the map,._ 


? _ segregation list, contract and list for. patent, reference to said act of a 


: 7 March 1, 1907, inuat be made, and the words “ or price” in. the fifth. = 


7 : line on. the second page of the printed form of contract, should be ae 2 2 


cane eliminated before the contract.is signed on behalf ofthe State. a 
a The segregation lists and lists for patent should be miami bored: by ee 


a ‘the State i in the regular order, but they should bear the words “ ‘ Ute a . 


-- lands.” 


in the usual 1 manner "and the number of acres that will be memeces ane. 


When a. list a patent is received i in this ofice it will be er ie | 
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oS “State, : 7 ee = : 
. The ‘money ail ‘he: eioulied oo he. same | manner. as. s other. a 


ele oe the pateae il ha deteriniied: The State ahi then be called: upon ao ay - 
_.. pay the price fixed. by the act of March 1, 1907, to. the. receiver of the 7 
_ proper local land office, who will issue. a. receipt: in duplicate, begin- 


ae 2 ning a new series of receipt numbers, designated as Ute series, one to” | | 
~~ be g given: to the State-agent, and the other to be forwarded to this 


office as evidence of stich payment, wherenpon patel will i issue, to the — 


ca moneys received from. the disposal 0 of the Southern Ute Indian reser- ie | 
/ vation lands. : ose ys Ce Meee 7 


| Approved: Sg 
od. R. Gane, 8 coretary.. 


: ‘Sram OF + Louisiana: 


“Noben os review “of: departmental dedsion. of Ta une 6, “1904, 88 ¥ oe . 


Te eee 18, denied by. Secretary ae Mareh 20, 1907. 


"EXTENSION (OF TIME. ¥OR MAKING FINAL PROOF. IN CERTAIN a a 


-: DESERT-LAND ENTRIES IN | WASHINGTON. 
a ; : cae oa ‘3 ~ Crrevnar.. 


Durarraent OF. THE Lersnror, 
os  Gaaeran’ Lanp: 7a he ee 
| ol: Washington, D- C., March § 2, 1907 es 
Register mad ‘Peover. | 
North ¥ akima and Walla WwW aha. W jaliiegton. 7 oe 
| -Genruricun: Your attention is directed to the act of March 1 
1907 (Public—No. 162), the text: of which i is as follows: mee 


An act extending the time for making final proof. in certain: desert-land entries. Se 
Be. it enacted by thé Senate and House of Representatives ‘of the United 
"States of America in. Congress. assembled, ‘That all desert-land entrymen, under. 
- the Benton Water Company’ s ceanal; in: ‘Benton County; State. of Washington, . : = 3 
who. would be: required under existing law. to make final proof. during ‘the year 2. 
_. 1907, are hereby. given an. additional year in “which. to. make: such - final ‘proof: aN ei 
Provided, That each entryman. claiming the ‘benefits of this act shall, within = - 
ninety. days after its passage and approval, ‘file’ in. the local. land. office’ in the-.4°0 "2 


district in which the Iands embraced in his entry are located, an affidavit: 


describing his lands and stating: that he: expects, to. > irrigate the: same: with water a 


- from the: canal of said company. 


: Part of. Benton Coty, State of Washington, appears to. ) be is : Pee 
on “your district. ae ca 
Make proper nobition upon your -records,. and- give ‘the . act : ay muck? Bae 


oe -_ publicity as Possible, without aes to the. government. After the Pei ys 


Se eee 


a ” 


a yg DECISIONS RELATING TO. THE PUBLIC ‘LANDS. aa 9) ee 


a  epiration: ob sinety. ‘days rate dats: of. approval of the att; 5 you: ai will Se 
«proceed to serve notice upon each entryman affected by the provisions 
-, of the act who is in default as to: making final. proof. within the statu- 9 
tory: period: and has not filed; the affidavit. ‘required’ by the act; in’ .°. 5 
F: the usual manner under: circular of J: anuary 25, 1904, page 40, and. at ee 
ee - the ee ae of the Period’ allowed. make report. to this office.” eee fa ee 


ey respectfully, 


| Approved: CEng 
ds, R Gane, Secretary yo 


- EXTENSION or TIME ‘FOR. MAKING SETTLEMENT, FINAL PROOF, AND 
: PAYMENT ON. CERTAIN LANDS | IN’ LOS ANGELES LAND DISTRICT. 


Cmoran 


; Derarrscent or THE Trenton: 
ee. ‘ero ‘Guneran Lanp Opmck: 
| Washington, iD C. M arch 26, I 907. 


eee "Register ¢ 7 Retewion: bad Angeles, California. on | | a 
oe GENTLEMEN ? “Your: attention 1s directed to: the act approved March pple 
voy 1 1907. (Public—No. 156), the text of which 3 is as follows : aa 


oe ana act extending the ‘time for making settlement, final proof, and ‘payment on Sie 


“public lands in certain cases. 


- - ia aR A. ‘Banuwonn, G jade oe ee 


Be. it “enacted by tlie. Senate and. House of Representatives of” the United ate 


| a8 ‘States of America in Congr ess. assembled, ‘That the time for making final proof es s 


- and payment for all lands located under. the desert-land laws ofthe United’ “— oe 
+ States and for making: settlement and final: proof. under.the homestead laws =~ 


of the. United . States, in. township. thirteen south, ranges twelve and thirteen -_ 


east; , sections six, seven, seventeen, eighteen, nineteen, twenty, twenty-nine, ae ee 


a “thirty, thirty- -one, township thirteen: south, range fourteen east; township four-_ 5 ie 
oo teen: south; ‘ranges: twelve and. thirteen east; township fifteen. south,. range a 


ao “twelve. east; sections five, six, and seven, township fifteen south, range: thirteen ‘ 

east; township sixteen south, range. twelve east; _ township seventeen south, aa 
ye ranges’ ‘twelve and thirteen east ; sections, five, six, seven, eight, nine, fourteen, ae 
| S-fifteen,. sixteen, seventeen, eighteen, nineteen, twenty, and twenty-one of town- 


_. | ship seventeen south, range fourteen east, San. Bernardino base and meridian, © 


ce in the. County. ‘of San. Diego, California; - settlement, proof and ‘payment: of: | 
. Which. has not been made,. be, and. the same is hereby, extended for the period 


Of two years: from: the. time settlement, poo. and. payment; would be aes : 


a ‘ . and become due under existing 1 law. 3 


_ Approved, March A, 1907. 


- Make | proper notation ‘upon your “records pare give =e act’: as uch oe 


oo publicity as.-you can, but without. aseeae to the government. 
ee + Mery: respectfully, 3. = re. ee ee a 
B AL ‘Banner, Comamissioner. . 
| Approved: ae + eg | x 
| ode R ‘Ganrumo, Secretary. 


A800 a . ee ee oe, | aoe Laue | 


aa _CEMETERIES—ENTRY BY RELIGIOUS, PRATERNAL, AND PRIVATE cor. 


. PORATION SOR ASSOCIATIONS—ACT OF MARCH: 1, » 1907 o. 


CirconaR. 


| Dararrcene « OF THE El eedon of 
| GunERAL Lanp. Orrice, | 
Ww ashington, dD. C., M arch 26, 1 ee 


“The act ict March’ 1; 1907, (Public—No. 158), pro ovides:. 


‘That the Secretary of the. Interior be, and. he is hereby,. authorized to re 
and convey ‘to any religious or fraternal association, . or private. corporation, te te 
empowered by the laws under which such corporation. or association is. organ- 6. 


ized or incorporated to hold real estate for. cemetery purposes, not. to exceed - 


_ eighty acres of .any unappropriated nonmineral ‘public: lands of the United =~ 

- States’ for cemetery purposes, upon. the payment therefor by such. corporation Se 

or association. of the sum. of not: less than one. dollar. and twenty-five cents: per 
 -acre:. Provided, That title to any land. disposed. of. under the provisions of this | eae 


i act shall revert to the United | States, should the land or. any, Ere: thereof. be a 


_ a sold or cease, to. be used for the purpose: herein provided. 


ap The right of purchase, under said act, is jimited os Pare a 
ae and. private. corporations, or associations, empowered. to. 


‘hold real estate for cemetery purposes by the laws anes which .they — : = 
of are organized. ‘Such. corporation | or association shall be allowed to | - 
_ make ‘but one entry of. not more than eighty acres: of contiguous: 


tracts by -goverument subdivisions of nonminer al, unreserved, cand im 


_ mappropriatod public land. 5 Pe /~ 
2. If the public surveys Bae noe been eaonded over. tiie jana so” 


ot Pan to be entered, the corporation or association. should first apply 
to the proper surveyor-general for a special survey of the exterior 
— lines of the tract desired, describing the topographical . character of 
the land and its area and geographical location as: accurately AS POs- 6 
sible. Such tracts must be as nearly as practicable in a, rectangular oe 
— form, and after the survey and plat thereof has been made, approved. 


_ by the surveyor-g -general, accepted by this office, and filed in the local: 


office, application may fica be made.for the entry of the land under . : ‘ 
said act.. The cost of such | surveys will: be paid out of the current. 


~ appropriation for ‘ ‘surveying the public lands,” and the deputies ~ 
- employed will report whether the land 1s. mineral j in character. 
3. The proof must satisfactorily show: | : 


First. The filing of a notice of intention to make proof, the issn: ; oo 
: ance, in manner and form so far as possible. as in other ¢ases provided, ee 4 
of the publication notice, to be published and posted for the time in _ 


. the manner provided by the act of. March 3, 1879 7) Stat, At 2) ae : 
: the regulations thereunder. | see 


Second. The. official character of the cd or sceifioers applying on. ; e 7 
behalf of the association or corporation to make > the entry; and. his > be 


"DECISIONS | RELATING. TO THE PUBLIC LANDS. Abo 


: oS rar their express s authority to dos so conferred by action of the ica ons 
oe ae tion. ig a 
Dhird. The copy. of the record, certified by the chee 7 Mavis die ee ee 


thereof, showing the due incorporation and organization and. date | : 


| Persoe of the association or corporation and its location: and address. 
~The law under which it ‘is organized and by. which it. derives ‘its 

authority to hold real estate for cemetery purposes must also be cited. 
Fourth. The. testimony of the applicant and two published wit- 
“nesses to the effect that. the land applied for is nonmineral, vacant, 


and unappropriated public land, and showing to what extent, if any, 
the land has been used for cemetery purposes. 


‘4. The land ‘must be:paid for at such price per acre as hall be 


as determined by the Commissioner of the General Land Office, provided ae 
aero that i in no:case shall the price be less than $1.25 per acre. | eee ye 
8, Entries under this act will receive the current. aimbot of the se 


“. ». oa series: of entries, and cash certificate (Form. No. 4-189) as. herein : i. ae 
oe modified must issue. to the. association or corporation in its corporate : 


oo “name,. and ‘ths, granting clause of the. certificate should read as oe — 


:~ ‘lows: i 
Les Now, ther fore, be & incu that’o on i presentation of this sects ose, eae 
~~ to the Commissioner of the General Land Office, the said oe ee ea 
SS Ok See oes ‘shall. be entitled. to. receive a patent, for the tract. 
'. above described for ‘cemetery purposes, subject: to reversion “to the 


es : United States should the ay or any part: thereof. be sold. or. conse i 
i 2 be: used for the DEEDES ‘In said act: provided. - Sa hh 


Be A “Baxuineur, Commissioner. | 
| Approved: : ee RP ae , | 
J. Re Gane, Seer etary. 


et 


‘CHIPPEWA INDIAN LANDS-DRAINAGE SURVEY—ACT OF MARCH 
| ee ey 41,1907. °°: | 


¥ Ixstvonons: ; 


DEPARTMENT OF THE INTERIOR, : 
.  Gengrat Lanp Onrice: iss 
at _— Washington, D. 6, > March | 27, 1907. 
Registers and Ricéiverds 
Cass Lake, Orotheton and Duluth, Mz innesota. | : 
‘GENTLEMEN : On. November 10, 1906, the Secretary of the Interior 


oe ; “withdrew from “ sale, occupation, or: any ‘disposition whatever; all of he ee 
7 the unsold lands eee as the ceded: Chippewa lands, pending: the ee ae 
ae ~ completion. of the. drainage survey ” authorized by act of June 21, .~ 


Ze : 1906: ie Stat. , 352), and. by letter of: November 15,  1908):9 Ai Moa 7 ee 


* 580—vor 35-06 M81 
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auaue that said spithalea wal oe to ar undisposed of Tahds. sin Me 


-the: agricultural circulars. of. March: 97, 1896, August. 12, 1898, Oc- ; 


» “tober € 6, 1900, September 22, 1903, ‘April 20, 1904, and‘ June 23, 1908, - 


a and to. ihe undisposed of Red. Lake lands subject. to disposal ‘under . op 
~~ the act.of F February 20, 1904 (38 Stat. 48), : which jands are @ described a ante 


. in the schedule of May. 18,, 1904. . 


. Your attention is now: avted iS fhe Tadian appropriation ve ap: _ 


cee, “proved. March 1, » 1907 _Pablio-No. ied > which 2 Brovides's in ve as a Q . 


follows: 


“That the Jands witlidrawn- by ‘the Secretary: of. ‘the ‘Iniavior * “wider: ‘the ‘pro: a ee 


: visions of chapter thirty-five . hundred and four, Fifty- ninth: Congress, first “SCS: eee 


£ sion, approved ‘June twenty-first, nineteen . hundred. and. six, . authori izing aces = 7 
| drainage. survey of the lands ceded by the Chippewa. Indians, ghall be subject ts a | 
- to entry in the same manner-as other lands so ceded, subject to the condition, . 


-however, that. the. entrymen shall be required in addition to. the fees: and-char ges" 
“now. authorized by - law, to pay a. pro rata charge for the examination and. 


- investigation of the swampy and. overflowed character of the land, and for the = 


drainage and reclamation thereof.” 


‘The lands subject. to. homestead entry under: said det are. those : 
which have been classified in accordance with the. provisions of sec 
- tion 4 of the act of January 14, 1889 (25. Stat., 642), as amended by. 
the act of June 27, 1902 (32 Stat., 400), and opened to homestead. 
entry Im anne. with the provisions: of section 6: of sald act oe 
January 14, 1889, after due notice has been given. we 


The lan a which have thus been opened are, described in the cireu- me es | 


lars mentioned above. 

‘Under said act of March ie 1907, entrymen are required to pay; in 
addition to the fees and charges now authorized by law, a.pro rata. 
_ charge for the examination and investigation. of the swampy and. 

_overflowed ‘character of. the land, and for the drainage and. reclama~ | 


tion. of said. lands, , to be hereatier assessed. | a 
Tn allowing cuties for the lands affected be the ek you. ‘wilt. note. 5 
on: the tract. books and on the peeip is and a. spplications as follows: pea 
ae e ae of March 1, -1907—Public No.-154 | Pi 
coy No. cash or fi mal. certificates. are to bs rae on. ‘the: entries ‘allowed =: ae 
. under said act until all the charges: authorized by. the act are fully En 


foes . pact will a the suseriddens given. above, So fap as ss wpplicabie: or 2 
—. dn regard to applications to make. townsite entries under the act of. 
". February 9, 1903. (82 Stat., 820). By said act. Chapter’ 8, Title. O20). eee 
~~. of the Revised. Statutes: of: ae United. States, entitled, “ ‘Reservation. Sar 


and sale of townsites on public lands,” was extended. to and declared. 

ie to be applicable to ceded Indian lands within the State of Minnesota, 

~ You will give as. mucli_ publicity: as practicable, through the local” ee 
newspapers and otherwise, as a » matter of none), as to the provisions S228 
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s -6t Sid act: but y you. are » not authorized to pay anything | tos secure e such 
“publication. ? ea ee oe de 
aN. ery respettlly, oe a ae R. ~ ee | 
: ee rts eS el at Commissioner, 
| Approved eae 20 | 
J R Ganen vec, Secretary. 


SURVEYOR. GENERALS. SCRIP—LocaTION—ExcESS. oe : bea 


| Hanvey Sravioinc AND: Sons.’ 


2 pgeation ¢ of a | surveyor: “general's Ss certificate, upon. janale of the ‘dads designated ee 


a in the act of: June 2 , 1858, for, a less: area thay, called. for, does: not consti: ane ee 


tute’ a waiver ot the excess. See a ae : 


7 Sadia Yy. Gen feta to the Commissioner of i the General Land 1 Office, . 


. G@ W.W.)0 09 March 29, 1907. G.R.W. ae . 


” Harvey Spaulding and oe eae from your  dééigion ot Octo- ae 


- Sher: 1, 1906, refusing. to return to, them as” only. partially satisfied _ cae 
oe fifteen. pieces of surveyor- -general’s serip, ‘each for. eighty acres, Joo 
- » cated. by Charles D.- Gilmore on tracts of less area, at land offices 
in: Wisconsin, at- dates between. May. 1, 1872, and. “August 2, 1878, 2 es 
) inclusive, the whole area called for being 1200 acres, the whole me ae 
ib located 1124.55. acres, and the deficiency in area. 75.45— acres. GE > 
~~ more died. after these. locations, about. December, 1884, in ‘the Dis- ee 
ee trict of Columbia, and the: administr ditors | of his estate, pursuant to ke - 
~ an order of the probate. court’ of. the District, sold: and assigned Pose 


“ Gilmore’s - right to’ the. claimants, as. assets ‘of, his are tor the ee 

Seas consideration of $400 paid. » Ree ala a ee ee 
oe “The act of. June 2, 1858. (un Stat, 204), mak aan issue eee ae eee 
on “segcesstul claimant to a confirmed grant of f lands, in whole or in D. part ee 


-— unsatisfied— 16 eee 


ae Sa certificate of Jecation Yor: a quantity * ‘of lana equal - to that ; SO eonnewien fn! ere 


0% unsatisfied ; whieh certificate. may be: located. upon. any: of the: public lands. of 


i -- the United. States subject. to sale at private entry at a price not exceeding one ae te 
~ >. dollar and twenty-five cents per acre: : Provided sueh location. Shall conform to: ae aL? 


legal: divisions. and subdivisions. 


. The act of June 22, 1860. (12° Stat, 88, ‘87 0), was nite in: eee : 


oe the particular words being that the part y should be entitled. to-enter ; 


“a quantity of land equal in extent-to.that sold by.the government.”. —_ 
— Epon rave under these.acts are for quantity that the government has 
 ¥eceived. the: full consideration aoe at a time ae to, Issue of. thie’. or a 
| ee ne eae ; ee ee 
Your office, because of the not Lot Famuary ! 28, 187 9" (08 Stat, 124) sae 
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a 3 held that ieetion of these corcanai was seantrolled be the ¢ same rules _ : 


ates as military bounty. land warrants.. The act provided: 


7 That ‘such scrip. shall be received. from actual ‘settlers: only in ‘payment of 

"pre-emption claims or commutation of. homestead claims, in the same manner 
and’ to the same extent as. is now authorized by: law in: case Of, military aoe a 
jand warrants. ' 


The purpose of this section was easly: niGt to cane ‘or een the : 


- Bblicntion: of the government, but to. make the certificates: receivable me 
"as money or as land warrants in pre-emption purchases and comunu-- Oe 


tation of -homestead entries of public lands. . Military: bounty land. 
warrants are not grants of right to quantity, but the act (Revised 


Statutes, section: 2415). provides they may be Jocated ‘ “according TO, 
_- the legal subdivisions: of:the public lands: in ‘one body,”. “but where. 
a such tract. + - does not-exceed the area: specified in the war- 


ea oats it aust be falen in full satisfaction thereof.” The holder of. ~  ° 

oy esa military bounty land. warrant. therefore takes itas ‘issued, with these oe. 
Page te _ express conditions’ of: the grant. or bounty. ~The holder of: a certifi- 
‘ate of an unsatisfied grant, or in lieu of lands to which his right to. 

~ legal title was perfect, takes it as compensation for spoliation of his 
3 property by the government: and with the express promise that. evo. 3 


2 may enter. “ a. cyan of land’ equal to that” a of which he. was: an - | 
7 justly deprived, ‘ ‘équal in extent.” | Pe ee ee 
It is true that he must take by - aitiré Coreen ment suai vietbng: sand So ee 


7 : a wean not divide a. subdivision to obtain. is quantity, but nothing in. 
the acts requires him'to waive deficiency of area in the tract located, 
-. nor do-the acts require him to-make his entire location in one body. age a 
This was recognized in the circular of October 8, 1874,. under ‘the 7 


| act of. June 22, 1860 (12 Stat., 85) , as. shown i in ‘Frederic Ww. McRey- ae | 


a nolds (81-L: D., 259, 260), quoting such circular. The same rule. was 


“ afterward ‘clearly. recognized im the. circular of September . 15, 187 5 . . : 
Pres Che! Dae Bee 1000). ‘The circular of February 18, 1879, related 10 


: the use of Such scrip 1n pre- -emption purchases rane commutation of = 
homesteads under the act. of J anuary 28, 1879, supra, wherein a ~ 
special privilege or use was extended to thie serip for which it was’. 


not before available. While restrictions were imposed. as to:such 


new availability or use, they do. not apply to, or. derogate from, the | 
original grant of rent : i 


The use made of the scrip i in ee appears not to have béen. in’ 


pre-emption purchases or. commutation of homestead’ entries, as the | 
_ locations occurred prior to the act of J anuary 98, 1879, allowing: that 


ue use of such scrip. The, certificates were, ‘therefore not b satistied:. by = 


ee locations. ~ 
_ Your decision is therefore rever orsed,. 
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'?. . “MINING CLAIM-—-APPLICATION AND ENTRY—CORNERING LODE CLAIMS. 5 af 


_Hippen Tarasvee Consormaren Quan Mowe. 


“An application for patent and: an entry under the. mining lage may” ‘embrace two Mae ae 


- or more lode. claims, held in common. only. where such: claims. are contiguous i 


ee within the meaning of the public-land laws} and | claims: which oe ett aed 


corner. on cne another. are not. SO- contiguous. 


_ Directions given that all pending entries for lode mining claims held in common ana : | 
: and embraced in -a- single patent proceeding be sustained, and. entry ei. 8 
es allowed: in all cases where application for ‘patent to: such claims ‘shall have 


es been filed: prior: to. September ab 1907, if the law has in all essential respects 


ae been: complied’ with, and. no question OF. common improvements is | ‘involved, a a ae 
i and the. only defect is that one or more’ of. the claims. merely, corner on. the . 
st ae other claims. embraced in’ each. application: and entry. -_ ae gee 


| Secretary Carel to thé Coimmjastonen of the General Land 1 O fice . . : 
fe w. aes oe - April 1, 1907. a (GN. B) 


San une e 24, 1908, ‘the Tron ‘Mountain Tnvestinent Costin made ‘entry | . 
EES 1s. called: the Hidden Treasure. ‘Consolidated. Quartz Mine, 


o “comprising the Wedge, Hidden Treasure, Great Eastern, Big Dipper, Pers 
~ Last Link, and Keystone lode se claims, aug No. 38 sf 44, Red- - 


ding, California, land district. 


March: 28, 1905, your. office ecumined the noord and found. that the” a 
~ Big Dipper; Tast Link, and. Keystone. claims - are. contiguous; that. 


“the Wedge, Hidden. Treasure, and Great. Eastern claims are leo | in 
-. themselves: contiguous; ‘and that the Big: Dipper claim. and | the 
Wedge and Hidden Treasure claims have’ a.common. corner, which ; 


is the only. contact between the two sections of the consolidated claim. 


‘Tt was‘held that. the entry therefore embraces two distinct. groups of 
- three claims each, and that two such groups of mining claims:can not 
- properly be included in the same patent. proceedings. The local - 
- officers were. directed to notify the-« company that it. would be allowed 


= s _ sixty. days. from notice. within. which to: show cause why the: entry 
_ should not. be canceled as to one of the groups, or to elect’as to which... 
cancelation should be made; ‘and. it.was btated that. on failure to -° > | 
~ make: such: showing, or election, the entry. would be. canceled to the. . ie 
extent of the Big Dipper, Last Link and Keystone claims without eee ae 


- further notice. ; 
The: company has peed to the: 5 Departrients: 


--The finding. and. statement - by. your office of. the eek a Pe: 
‘her substantially. set forth, as to the relative positions of the indi-. Me os 
“es vidual claims embraced in the entry, are confirmed by the record... °° 0003, 
“ Ttis contended byt the: appellant company.that there is no: a de 
inthe. mining laws, or’ in the departmental regulations. thereunder, . ea 
which requires that lode. mining claims, held in common’ and em- eo 
braced 3 in one application for patent, shall be contiguous, and it is ar- ec 
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a re that - your r office erred: ‘therefore, i in. ieltne the entry for can : 


- celation’ for. the reasons and. to the. extent: stated. 


2 “Whilst. there is in the mining. laws. no express requirement that. A, eae 
_ ‘number of lode. mining claims. sought. tobe embraced in a single’, i 
Ss application for: patent: and entry. shall be contiguous, the provisions i 3 

of the law respecting the proceedings to secure patent to such: claims ; 

oe necessarily’ imply that. the locations: shall together compEee) but. one a 
~ ‘body -of-Jands © "2209's; ie ee oo ie on 
oe Section. 2825 of the Revised Statutes, amongst other things, pro- ee 
ae ais that— ek f - Ce ee = ae 

Seg Sn patent: for a any land claimea and. located. for ‘galdable: ‘ascentia may bee ae es 

pape ae obtained in. .the- ‘following: manner : Any person,” association, or corporation - cea 

ee authorized to locate a claim cunder. this. chapter, having elaimed and. located. a 
_ "piece ‘of land for such purposes, who has, or. have, complied with the terms of 

i. this chapter, may file in the proper. land office an: application for a: patent, ‘under. ae 
_ oath, showing snch compliance, together with a plat aud field notes of the'claim.. 
or: claims. in ‘common; made. ‘by or under’ the’ direction: of the. United States sur- ee - 
veyor-gener al, showing accurately. the boundaries of: ‘the: claim: or. claims, which - = re 
ee shall be. distinctly. marked by monuments on: the: ground, and shall. post. a copy. 2 “ 
oo Sof guch: plat, together with a-notice of.such. application for a patent, in-a eon-s 2S 
". ‘spieuons place on the land. embraced: in such plat previous: to the ‘filing: of: ‘the ee 
a application | for a patent, and shall file an affidavit of at least two: ‘per sons: that ee 
such notice has been duly posted, and shall file a copy, of. the notice in’ such land ee 


eee The miming claim ae which ‘patent may. te pene is : spolkéir ‘one ae 
oe ae a as “a. ‘plece- of: Jane » and in the same. connection: as “the claim On 
a claims 3 in: common.’ Provision 3 is made for one. survey and one plat. a 
of the claim or claims, for posting one notice on the land embraced iG, 

ee the plat, and for the publication of one. notice in one newspaper. The ae 

La notice of the: application. for: patent and the: plat of survey are re- ae - 
' quired to be posted together “in a conspicuous’ ‘place on. the. Jand | ee 
embraced in the plat, * and the notice is:to be published. 3 in a news-.- ae 

rel "paper. published “ nearest. to. such claim.” From the language used. . 
“an i the’ pepe’ and intent of. Congress, seems. clear. The land to be =o 


os ‘following: The: register of the: Jand: office, upon ‘the. filing on ‘such. ie ee 
“- plat, field notes, notices, and affidavits, shall ‘publish. a notice that’such applica: ~ oe 
~~ »"tion has been made, for the. period. of sixty. days, ina néwspaper to. ‘be. by: him. 
. designated’ as published | nearest: to such claim ; ‘and. he shall also” post such. 
ass notice: in his office. for the same ‘period. The claimant. at the time of filing this 2. | 
< rea application,. Or. at any: time. ‘thereafter, within the sixty” days. of. publication, ae L. 
Shall. file with the register a certificate of the United States. surveyor-general ae 
that five hundred. dollars worth’ of. ‘labor has Deen expended. or. ‘improvements... oe 
made upon the claim by himself or -grantors; that the plat. is- correct, with 9.» 
‘such further. descr iption by: such ‘reference to ‘natural: ‘objects: Or. permanent — ig 
; ‘monuments. as,shall identify the claim, and furnish. an accurate description, HOC abe 
“be incorporated in the patent. At the expiration. of the sixty. days of publica-) 
oe tion, the claimant shall file his affidavit, ‘showing. that the plat and notice have ~ 
“been posted ina - eonspieuous place: on. the. claim: during such “period: of. pub ie 
Heation, Be a ee ee sae mare - i, ee ee 


f 
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8 sinhencot in’ “the. plat. of the survey, iad for. which an i application. ne 
2 ao POR a patent ” ae may in accordance with the law: be filed, may consist. 8 
ofa single mining location. or many such locations held in ‘common; * 
: . and; ‘whether. the’ owner ‘purchased adjo oining locations - and addade Se 
a them, to. his own, or: made all the. locations. himself, all become Hiss 


“claim.” “Smelting. Co. 2. ‘Kemp. (104.0. Ss, 636, 649). It is ‘mani et ae 


oe fest, that: the statute does not. contemplate ‘that’: a number of. ‘mining: nee 
eae _ locations, though. held aie common, oe, situate. separate. and © apart ee — 
~~... from ‘one another: on. the. ground, ‘may constitute the composite claim, - = 
oor: ‘group, for which. patent may. ae obtained i in ‘one ‘proceeding. The o oS 
oF ‘provisions: of the. statute in. that. behalf: are: clearly. inapplicable tO 
_-, detached locations, which can not in the nature of things form thes 


: ‘piece or. body of land to which’ the requisites to. the obtaining of . a. : 


‘ . patent are made to relate. 


OCs the location or. consolidation of contiguous or = ad oining. olains, - 
he herds more than one 1s' ‘involved, that i is recognized in. the statute as 


| "constituting the subject of a single patent proceeding. 


0 This. was plainly. recognized in the case of Smelting ‘Company Mo 

i Kemp (supra,’p. 653), in which the trial court: had taken the ‘position — 
that the owner. of several mining locations who ‘seeks patent therefor -° 
os must present. a separate application. for each, and obtain a separate. | 
survey, and prove that upon: each the: required: work -has ‘been per- 





formed. : The Supreme ee: declared bis: Position t to be untenable, ee 


. and said: 


“ Reatliring- a separate application for each Joeation, seh a. separate. survey 


sand notice, where sever at adjoinin g each other are held by the. sane individual, 
: would. ‘confer no: benefit beyond that. accruing. 10: the ‘and- -OLFcers from” QI. °. 
-..inerease: of: their’ fees: -'The public. would: derive TO adv antage’ from. elias and. 


the. owner | “would: be subjected” to onerous and . often: ruinous wardens, -The. 


services. of an attorney are usually retained. when a patent is sought, and Te 


ae expenses ‘attendant. upon: the. proceeding = are in’ Maany instances very great. os PS 
~--. : Po. lessen these as. much as possible the. practice. has, been common: for. ‘Miners to, 0° 0 
“consolidate, by conveyance . toa single person. or san’ association: or ‘company, 
2a Saany: contiguous claims. into one, for: which only: one application is made and: ere 
Ge Ye wot! which only one. survey. is. had. ‘Long before patents: were allowed—indeed, 
from. the. earliest: ‘period. in which mining for gold: and silver. was pursued asia ey 
7 *.business—miners were in the: habit: of. consolidating adjoining. claims, “whether ie ee ‘ 
they consisted of ‘one or more original locations, into one, for” convenience and 
| -eéonomy in. working them. It was, therefore, very natural, when patents: ayelé- 
i -allowed,. that the practice of. presenting. a single application with one: survey. cee: 
. of the whole tract should prevail. It. was atthe outset, and has ever since 
‘been, approved. by- the. ‘Department, and its propriety. has: never "before ‘beer ee 


ies que toned [Italics borrowed.] © 


| No decision of the Department is. cited, oe none. ae bedh, ‘fouiid: ae 
which recognizes | the principle that. non- contiguous mining élaims:~” : 

- - may be embraced in a single application for patent. . Coanck cite - ore 
fo oo Hidee. Gold I Seren d Company: 0) L.. D, oe and The @; Alice, eer 
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; ‘Lode. Mininig: Ghia (Ta. 481), ae eaead that. in. ak of see 7 


cases the Department sanctioned the patenting in one proceeding of 


ee non- -contigtious tracts of land: by authorizing the laying of the lines of - 


_ junior locations over and upon prior patented eround: ‘The case of 


. 28 Mary” Darling Placer Claim (81 L..D., 64): 1s also: cited, and itis” Pea | 
~ argued therefrom that as.a ‘placer. location, good: when made, was a 


a afterwards intersected by patented lode claims, the principle. now con- 


ie .. tended | for was recognized and approved . by. the Department. . ‘Tt is. : - : 
oo ae sufficient. to ‘say in answer that the: Department, in the cases cited, ae 
feo ehad under consideration | single mining’. locations, © and that: there is au 
Ores TO analogy between an application for. patent to and ‘an. entry ofl. | 
single mining” claim under the. circumstances there. existing and.an. 0°: 
a - application . for patent. which ‘embraces several claims: held in. come" = 
“mon... In’ the cases cited the question. was as to. the integrity Of 2 

; _. the: individual. locations, and the question here is as to the. right. to as 

; ~~ embrace. in one patent. proceeding several mining | claims. held’ an 2 


fe i common, some of them being -non- -contiguous. .The cases cited are: a 
oe therefore not-in point.and. do not, control in principle. eae. 
. The appellant company. ‘further. contends, es ‘that mining oe 


claims which: corner on each other are. contiguous. — ‘This contention, Cores 


= as. well, can not be sustained. The word ‘ ‘ contiguous,” “as applied ce 


oa 7 in the disposition of the public lands, has a long-established. sand.” = 


‘well-understood meaning. Tracts of-land which merely corner OR ee 


ne each other in pre- emption. and. homestead claims have always been aoe 


held to be non-contiguous. ‘Hugh Miller (5 L. D., , 683); Svang v.. 


oe :  -Tofley. (6 Le D, 621) 5. also see paragraph | OB of “ General. Rules a 
_.*. Applicable to. Different Classes of Entries ”. (pp. 73,78, of the Cire a 


cular from the Gcheral Land ‘Office, approved January. 25, 1904). In oo) 


_ ~e4 the land laws generally parts of the public domain. are not. held to be. 0+ 

contiguous: unless they lie. alongside, in whole or in: part, so that. ae 
er together they form one body of. land. Contiguous means touching eae. 
wa . sides; adjoining, ’ adjacent. Two: tracts. of land touching only. at. ‘a A * 


point are not contiguous. ‘Linn County Bank v. Hopkins: (47 Kan., es : 


ee . 580). Two. tracts of land mutually. touching only. at. a common <- 


__ corner—a mere ‘point—can_ not according to any ordinary or author-- 9 


" ~ ized use of language” be spoken of as constituting: one body or tract... 


~ of land. Kresin v. Mau (15 Minn., ,116).- These authorities are not, ~~ 

ae in the opinion of the Department, overborne by. the cases. of Holmes ae. 
oe . Carley (31 N. Y., 289). and Clements v. Crawford County Bank perce 
na ios Ark., 7), cited by counsel for’ appellant. - ee ets 
The Department is therefore of the opinion ‘hat. the requirement Ss 


S that mining claims held in common, and sought to be embraced ina = * 


| ‘single application . for patent and. entry, shall be contiguous within 
-/ the meaning of that word as understood and applied generally i in the © | 


7 “disposal of the @ public ae z a: proper one, and. that... ut is in . full 
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a pe saul the. ‘purpose and intent of the x mining laws reps | : — 
ne proceedings necessary ‘to obtain patent. ae fe, cece 
-” It.is asserted by the. appellant. company that heretoters your affioa ; 


: a has sustained entries and issued. patents for. lode mining claims held. oe 
ae “an common: -and. embraced: i in .a‘single. application, wherein the claims 
: ~~ touched | one another only at a corner. The case ‘of the Owl: Gonboli--)2 0°". 
~~. dated: Mine, entry No. 424, Redding, California, ' is cited,.in which the, eo 
os appellant. ‘company ‘reckived a patent, May ‘19, 1902, for. three lode. ae 
°°. claims held in common and-embraced-in one. application, where one 
Sr of. the: claims touched the others by ‘a corner. only, as, ‘shown. by. the ae — i 
7 - records. of your offiee. “Informal: inquiry . discloses: that. the practice eae 


with. respect to. allowing entry and. issuing patents for lode claims © ee 


eee held i in commen, and embed ma single patent proceeding, where oe 
| @ne or more of ‘such claims touch others only at a corner, ‘has not ee 


: ae & been uniform, but that patents: have frequently issued i in such cases. pe 
Under. these circumstances, therefore, and in recognition. of. the 


od hardship: which: may by what is here held be. imposed upon those whioj oe 

. o “pon. faith. of the ‘contrary practice heretofore more or less generally a : : : 
he “observed, may have prosecuted, or: prepared to prosecute, patent pro- = * 
ee ceedings i in-cases” ‘like the’ present, direction is given. ‘that ‘all pending eo 
entries for lode mining claims held in common and embraced: in a. 
us single patent: proceeding be sustained, and entry allowed 'i in’ all eases) 3000 
oe where. application. for. patent to. ‘dach’ claims. shall. have beer filed - 
°° prior to September 1, 1907, if the law has j in all essential respects been 


ee complied with and: no ‘question, ‘of common improvements 1s involved, a 


and the only: defect is that. one: or more of the claims. merely corner fe oe a 


on the other claims embraced in each application. and’ entry. All 


ie wh ‘other, cases thus. defective will be adjudicated Serene) to the ‘prin- - = a = 


se : ciples herein. announced, ie tee | 2 i eee 
_ In. this case, therefore, ma decision appealed from i is. modified fo 


; ? allow adj udication i in eer manner indicated. 


. 8 : OFFICIAL RECORD—BASIS OF PATENT-MILITARY BOUNTY, LAND 
3 - WARRANT. 


Crosser Lomner Co. Ds Davis, 


oe : 4 The fact. that. the location ot a: military Hounty- land. wart ‘ant, appearing a eee at 
eS the. records ‘of the local office: to have been regularly. made and final certifi- of 


‘<7 | cate issued ‘therefor, was never reported. in. any: of the returns. of war rant 


locations from the local office, and that. neither: the warrant nor-any of the i" 


~~ Jocation . ‘papers are © found in: the ‘files of. the General Land. Office, is not | 


| | sufficient ground: for refusing to’ recognize the validity | Of. the. location, _ anne : 
-.. where, owing ‘to the civil war, ‘the. business of the local office” was “sus- 


ec: pended and no returns made Be the local: officers, covering the date the loca- 
Hone was made. me : ep ad : 





oo 490-0 DECISIONS RELATING TO TEE PUBLIC. LANDS. 


Beary y Gartetd to the Commissioner of the Gener a Zand 1 foe on 


cs “The ‘Orossett: anor Cua quinine crea an 1 aiggament 7 7 
= eae J onathon Safe Davis to Eben M. Dae has appealed from the 
“decision” of your. office of November 24, 1906, holding that. the entry 
>" made May 8,.1861, of the SW. 4, Sec.. 13, T. 19 S. RB. 6 W., at the 2. 
ea et Champagnolle, ‘Arkansas, local land office, by the Toeatioa™ of. military. ee 
» bounty-land warrant, No. 94,230, can not be recognized by: the land 
oe department, and | ‘divesting. the local’ officers “at. Camden, Arkan-. 
ooh gas, in which’ district the land is now situated, to notify any one. 
—.. “elaiming the land to show cause why. the location should not be: cane 
“folie ie bled on the records of your. office; eee 
ee he: register. of. the local: ‘office at. Cn “Aitiinsaa! oe etter: ot 
eo. May 8, 1906, states. that. the records of that office. show that. the Sw. eo 
ee 2d of Sec, is; 7. 19 S., R. 6 W.,.was located by J onath on P, Davis and a 
oo Eben | M. Davis M ay 3, 1S6L, with military. bounty. land. warrant. No. Shee 
a = : oo 94,230, issued. in. favor of Vinesnt Hernandez, and that, t register and oe 
een v eceiver’s final receipt: No. 1171 was issued therefor. = oe 
Cee aly does not: appear. that there. was any irreg tivity in: ihe Tooation © oes 
Se Ala of. the warrant, or that. the land was not subject to. such location, or 
SOD" that the Tocators. were not qualified to make entry; ‘but. your. office oe 
refused to recognize ‘the validity of. the ‘entry because it. was not... 
_ | reported i in any of the returns to your office from. the local office that : 
“..* issued the final certificate, basing your ruling upon’ ‘the decision of oe 
Sei. the Department inthe case of John R. Maxwell (20 abs D. 380): oe 
ee the time of the location of this warrant, May. 3, 1861, the fener 
eee es ‘and: receiver at the Champagnolle land district were the: ‘accredited: a 
cs - officers. of the United States, with full authority to allow location of 
— land with iilitary bounty land warrants and to issue their certificate ~~ 
that the warrant had been received and located in accordance. with ae 

as Jaw and instructions. No further act is required on the part of the es BS 
he _ locators. to entitle them to a patent for the land located. Such. Cer. % 
~~. ¢ificate was issued in this case upon the location and surrender ofthe... 
wooo Warrant, which was the equivalent of payment, and. the equitable title ee 
ae that thus passed from the United States. vested 1 in the ae Cee 
2's” could be conveyed as other private property. wa La 
The mere: fact that such location is not reported | in any “of. tke 
hae : returns of warrant locations from that office to your. office, and. that 
neither the warrant nor any of the location papers can be found in ~ 
» -. their proper place in the files of your office, is not of itself. sufficient ‘ 
_- “-eround for refusing to recognize the validity of the location, as they “0 ~" 
co) “thay have been Jost-i in transmission or may have been Bee or destroyed,” og. 

oe in the local’ office, | ar | : 
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“The: ‘State. of agaaee passed’ its ordinates of secession May 6, ee 


2 a three days after the entry: of the land: by. the location: of this ee. 


| “warrant. ‘From that time the de facto g government, established in that — . é - 


a 2 — State did not: recognize the: jurisdiction and sovereignty of the United . eS ee 
States until the termination of hostilities, thus rendering it impossible- Se 


po for: the local land. officers to. communicate with the land department, Ps 


a and. to: render. their returns. The business of the local land offices in: - 2 = 
ee that | State was suspended by reason of such condition, 5 until L they were. es 


"reopened by the proper authority. oe 
The regularity: of the: prociedings at this office’ up ‘to! thé dime of the: ee 


ae "enforced. suspension: ‘of business, 3 is. indicated by. the fact that the regis. An oe 
.- ter-and receiver made their returns to. your. ‘office forthe month of 
April, 1861, and made of record: all locations. of land. warrants up to Sais 
oe Bi: including: May 3, 1861, as appears from the monthly abstract of 
oo ~ locations. with: military bounty land warrants made at. that office for : ee: : 
oe the: month ending May. 31, 1861, which was certified and transmitted = 
seg ee your ‘office ‘May 20, 1908, by. the local officers at: Camden, Arkansas.) - 


This abstract, contains. all locations made up to and including May ee 


oe Be 1861, from No, 1165. (R. and R. reecipt) to No. 1778, and. includes ere 
eS QTL the location’ of the SW. 4, Sec. 18, T. 19 S.,-R. 6 -W.,. bys 
ao 2 g onathon P.. and. Eben uM. Dass: § with bounty land warrant’ No. Me ME 
oe OTR the. case. ‘of To ohn: R. Maxwell, sup “dy “cited. oe your. fit ther es cee 
ee no record. whatever of the entry and for that: reason the patent poe ty 
aS was refused. “That is: not. this: case. The: record of the location” Of! meee, 
- oe this: land. is: “complete in the local: office upon ‘the plats and’ on: the gee 


oe tract books, as shown by. the certified abstract of locations... or ee 
“The. power. of supervision over. the acts of registers. ‘and eae ae 


EE 46 correct and annul entries of lands where the lands were not. subject: ca 
= to entry or where: the parties were not qualified . to enter them, or. 
-»- where the. entry was made upon false testimony. or without. authority: ee 
of law, does-not extend: to.land lawfully entered and ‘paid for... co ee 


oe nelius wv. Kessel (128 U. S., 456, 461). ee ee 
— Your decision; so. far a8 it ‘Aolds: that the validity of this iy ea: jet ae 
A ict be recognized because such. entry was. not returned. by, the local 


officers, is reversed, but: it is not. jntended to. deprive: your. oflice’ of... . 2 
"jurisdiction, to. inquire into the validity of the ‘entry upon. other | one et 
fy grounds. before patenting. Upon: the face of the record, there appears = os ae 


vi to: be: no reason Wie the: entry, should 1 not be e patented. 
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| RUPAYMENT-EXCESS—ACT OF MARCH 2 1907. — 
| Omeunar. . a 


. . Dsranrareyr ¢ or THE minions: 
| ~ GueneraL Lanp Omics iy Hye 
W aitangion, D.C. » April g; 0, >. 


a | Registers ‘ond Heceteers, aoe States Land Offices. 


GENTUEMEN : The act. of March a 1907 (Pui, 21), ‘is. is as 


Peosiioea ae Boe | | ei 
Be it enadted . _ That in all cases. in “which. homestead: enteyimen upon final ie 


peut or commutation shall have - been required to pay - more: than. ‘the. lawful: 


oe: i --Ppurchase money for their lands,. the Secretary of the Interior shall cause the = a 
Ye es to be repaid to the entryman or to his heirs or assigns.. a we 


As the act does not in specific. terms declare: an ‘appropriation. to Lye a 


a ‘ e made, it was thought that its: provisions might, prove inoperative, and. bos | 
~~. on March 14, 1907, the Secretary. of the Interior was requested to ask « 
. the Comptroller. of the. ey: to nee whether. or not Dae Bes 


A can be made under the act. ee i 
~The Comptroller - decided on. March 20, ‘1907, ie section: 9 ‘ot ie - 


= ie ae of. June.30, 1906 (34 Stat., 164), prohibits construing the act ol. oe 
os March 2, 1907. (supra), to. make ‘an. appropriation, and stated that he - , 
— knew of no appropriation applicable ‘to the. object. provided © {Ot 


| . - therein, and that the repayment of the excess of Pa sopra 
| referred to in said act is not authorized. ae ee 
‘You will, therefore, furnish. a copy. of this circular j in answer to any co 


: inquiries - regarding. the act in question, and will advise. all parties | 


who contemplate filing. claims under the act that bys so > doing they ae 


. will, for the present at least, incur a useless i 


“Very a renee . | | 
R. A ye 


| Approved os MBG 
J. ‘R. Gane, s coretary. Pe 


= 2 PRACTICE-NOTICE OF “DECISION a REGISTERED MAIL—TIME “FOR oa 


a6 : hm ced 


<pemanek: or THE Trenton, - ns : 
|  Gengran Lanp One, an 
Washington, DG. , April § 3,1 907. 


a a Registers aie en United. States Land Offices. - 


Sirs: Your attention is called to the case of. Schmiedt; v; eiaicne ae 


| Comimissioncr. aoe 


| (35° L. D. , 807), in which it was held. that the time for appeal begins ay . 
ae to run from the date when the notice uor the decision sent by: ie ; 


DECISIONS RELATING ‘TO: THE PUBLIC LANDS. 7 ee ee ee 


a a ‘nail was acta received: by the pay, to en it. was. ad- 7 oe ae 


: > dressed, and not from the date of the mailing of such letter.. tea eat 
~ You are therefore. directed to carefully note the date of the delive ae 


= : ery. of such notices. as indicated by the registry. return. receipt signed a te 
ee by or for the ‘party, to whom the notice is addressed, and i in ‘aston Pe ages 


. i in cael cases by the date of auc ‘eee | . Pes 
You, should: in. “all. cases” carefully examine . the re eigen tae s 


a ~ receipts which. are signed by” or for the. ‘person. entitled to. any notice ee 
“4, ‘sent by. you by. registered. ‘mail,.as: soon ‘as: they reach. your ‘office, er a 
. and. in. all cases: where they. fail to show the date of delivery of such: 
= - notice, you. should: at once. return the. registry receipts to the post- eee 
-.. offices to which. they were sent, ‘and request: the postinaster to enter 0032" = 
ve » there eon. the: actual date of the delivery. of: the. letter and. return. ee ee 


cane receip re to ‘you. ae ao a a 
. Itis ‘expected that | you will: fully Sapls ae this ciesetion: as. Pe 


ie by doing so you will: not: only save this: office and your. office un- a . 
~~ Necessary. correspondence, but will facilitate and hasten final dis- eee 


os “position of the: cases to. which. the notices relate. 


hiss Fespecttally, a 
ma ommissioner. 
| Approved See ites | ee: | 
- Sal BEES ‘Ruporen Gane, Secretary. 
2 “MINING CLAIM-IMPROVEMENT—STAMP MILL. 


-Monsrer Lops ‘Minne Crane. 


= iy sennp: mill, even. though located: upon and: ‘used exclusively i in onneclicn with og. 


| R A Bassawo, ak a ee ae 


..... the: mining. claim. to which it is sought to accredit it toward. meeting the oe “ ce 
Lack’ om statutory requirement of. an expenditure ‘in Jabor Ol. improvements, of the. Se eae 
value of $500 as a condition to obtaining. patent, can not- be Bee as he ae ae 


7 Improvement within the meaning sand intent. of the statute. 


7 Poe Seog Garfield to. ‘the Commissioner oft the General Land 1 Office; eee 


GW) Apri, 0 GB) 


“December. On, 1908, “he Fglanol Mining ‘Ooitipany nade entry: for. a ae 


: the’ Monster Jode mining. oo SOY ‘No. % 7 16, Helena, Monn ee. ar | 


a land. ‘district. Fs ee 
~ The anprovediente sertified by. ie surveyor-general ences ‘of ae Van 6 


. pan cuts, valued. at $25.00 each; a pit six by eight feet, ten feet deep, ee 


. valued at $7 5.00; and a ten- -stamp quartz mill, valued at. $1200. 


es 22, 1906, your, oo eating the: case of Highland 2 Marie and : es | 





ae “DIECISTONS ‘RELATING TO. THE PUBLIO LANDS. 


aS E ‘Manilla ods Mining Clasus: (at - D, 3), hed that “ ‘the dane . : . 


; “mill can not: be properly . credited as an improvement. upon: or. for the. ee 


a benefit” of. the claim,” and: found that the other. certified. improve- as 


Vas ‘ments are not sufficient to satisfy the requirement. of.the: statute. ~The | 


toe local officers were. directed. to notify the claimant. company that, it... 
See would be allowed sixty days : from notice within which to file. a supple- tae 
: mental. report. by a mineral surveyor, certified by the -surveyor- gene 
ae etal, showing that an expenditure of: $500. had. been made upon or for: cau 
the benefit of the: claim, prior.to. the expiration. of the period. of pub- ee ag 
lication of notice;-and it was stated that. on. failure to make:such. 
~° showing and.in- ‘the absence: of. appeal: the. entry. would be. ganciled ioe 


2 without further notice. bing ignites ly 


~The claimant company has appealed to the Department: 


It is well settled that labor and. improvements. to be credited in. : 
is satisfaction of the’ statutory. requirement: ust actually: promote ‘OR. 


directly. tend to promote: the: extraction of mineral from. the land 
_ or forward. or. facilitate the development of the claim as-a mine, or 
mining claim, or be necessary for its care or the protection of the min-. 


‘ing works eon. or pertaining thereto. (Smelting Co. v. Kemp, 104.. : : 
. U..S., 636, 655; Copper Glance. Lode, 29 L: D., 542; Zephyr and 


es Other ede Mine: Claims, 30: L. D., 510, 513 ; ‘Highland Marie ey : 
Manilla Lode Mining Claims, 31 L. D., 37. 38.) : oe = 

Tn the Highland Marié case, supra, the Departmone said: | 

. ‘There is a sense, of cour se, in which. the ownership: of a. mill in the vicinity: 

of a mine,. for crushing. or: reducing ores; by one who is also the owner of the. ~ 


>. mine, may promote the development of the inine, ‘but so also doubtless, to some. io 
extent, might the development of the mine be hastened or promoted by the owner- : 


ship or interest of. such. mine owner in a stock of mining implements’ or machibery 


| ‘kept: in a -gener al supply store in. the neighborhood, or by his’ ownership ‘of or. 


interest. ‘in. a tramway or railway. puilt to bring” in ‘supplies and- carry out. 


gee “mining: products to" and. from the. “nearest mining: ‘camp. But: in. all these - |. ee 


" instances‘ the. counection between the ownership or interest -in’ the thing men- 


: =. "tioned. and the development of the claim or the. extraction of ore therefrom is... 
Hates 2, TOO remote to Justify. holding such: thing: to be: an. improvement upon: or. for. the . 
ee "benefit. of. the claim,. or the. rena of. ‘the value of any pat ‘thereof ae . 


3 one the required: expenditure. 


Ita is contended. by the. ee ae company, ' ‘in. 1 effest: that the prin: ce | 


Anse ciple announced in the above. case with. respect, to a stamp mill, the . 
-- value of which was. therein sought to be accredited i in satisfaction of ae 
. the: statutory requirement as. ‘to improvements. for. the. benefit of. a é : 
number of claims, embraced an. separate groups. of. claims, has" Oe sh 

7 application. to this case wherein. the mill is situated. upon’ the single : i 


o ~ claim involved, and was built for the benefit of that. claim ‘Onlys 04s a 
This contention’ is not: tenable. The ‘Department is: of. opinion. oo 


: that the. controlling objection. made in the Highland 1 Marie case. is: cael 


oe dearly spplicabiet here, ae os, 








DECISIONS ‘RELATING TO THE PUBLIC LANDS. aoe 


at a nil: recta upon a. mining. elaine may ne of henhe tone 
: ‘the: owner: of the claim, but. it'In no way directly facilitates the extrac- oo 


a tion. of mineral therefrom, or contributes to its. development as. Oe ona 
_ : ‘mine. Whilst it. may be of advantage to have a stamp mill upon. hes. a 
 -elaim and thus save-a long haul of the ore. extracted therefrom, yet: 2.8. 
such a mill is not:an active agency in the actual. development Of the ec 
we “mine; and the relation | in that respect: is precisely the same whether’ 200 
ov) the: mill be. situated upon the claim or at’some distance therefrom.” - 
_.. The only purpose which the mill can-serve.is in treating the mineral-...0 0 
. » bearing rock:after it has been mined: from the claim:- = stamp. mill ee 
ie 2 has no: connection with the operation. of extr acting mineral from. the: 2 
ge _ ground, but its function | begins only when. the process, of wining. = ae 


ae ee 


: ee and. intent. of the statute. | 


_ The decision of your, office 3 18 affirmed. 


B: B. Way. | 





fe he: stamp mill here pope and certified. as an. nian peo Feinent: upon ee ee 
a the claim can: not, therefore, be accepted as coming within the: mean- 7 ee er 


Motion, Fats review of departmental decision of February 1, 1907, ae 


wi L. ae 405, denied ed meee Garfield, April 95 F00t ex 


oo ° >OINING | CLAIM-ADVERSE PROCEEDING—SECTIONS 2325 AND. 2326, Re 8s: eee 


“Gran Canyon : Rarpway Co. ve Cannon. 


ee 


JS : The. provisions of sections 2395 and. 2326 of ‘the Revised: ‘Statutes 5 dontemplats, pees es 
.as the subject of judicial’ determination, the disputed possessory right. tO - 


ground, embraced | i condict= between different mining - claims only. 


oo ‘Biotic: Garfeld to a Goan of the General Land bee 


em oa Ba : 


= “Ce. WWE) | Ape 91907, (GN BY aS 


"May 17, 1908, ‘Ralph H. one filed application ie patent: for o es 


oa the ‘Golden Eagle and. the Cape Horn lode mining. claims, surveys i 


: ~ numbers: 2, 022, and 2,023, respectively, Phoenix, Arizona, land dis- o 


| tle ‘The claims. are situate in Sec. 23, T. 31 N., R: 2.E.. & 
During the period: of publication of holies of thie application The 


is Grand Canyon’ Railway Company filed what it called an ‘ ‘adverse 2 
_--glaim and protest, and, it appears, suit: was instituted thereon in 


nee the district court of the fourth judicial district of the Tertiary: of Se hes 
ans Arizona, within thirty. days ue the date it was filed. — om 


os oe eo, | "DECISIONS RELATING TO THE PUBLIC LANDS. 


nee tn, ing Sivan: elatm re protest, : “aaasinget ater things, it a 
ae aNeged, in substance, that The Grand Canyon Railway Company, as 
- -guecessor of the Santa Fe and Grand. Canyon.Railway Company, is 


oS the: owner of the right of way from Williams, Arizona, through the S Ce 


oe Gran ‘ Canyon: forest reserve to Bright Angel, Arizona, and of station 


a grounds, granted by. the act of May 18, 1898 (30 Stat., 418) ; thatthe — 
a _ protestant. and its predecessor constructed 4 railroad upon such right 
-. of. way; that the protestant operates such road, and in September, ie 
1901, laid out: and occupied station grounds, not exceeding twenty 


ere in. extent,’ on the section in which the mining claims applied ic 


for are situate; that the mining claims conflict in part with the sta- 
Pes tion grounds as laid out and occupied ; that the lands covered by the 2. 
tee ; °anining. claims. contain: no valuable deposits: of mineral in rock in = | 
ee ~~ place. or. otherwise; that the claims are not located. upon mineral 
oe land. that the npolicant has not expended for labor and improve- ..° © 
3 ments upon or for the benefit of either of the claims the sum of $500 oe 
ao sas required by. the statute; and that the notice required by the statute.) 
"was not posted on either of the claims: wherefore, it was prayed that. 2 


all proceedings upon the'application for patent might be stayed by the | oon 


ce local officers until the rights of the parties to the Jands 3 in. Soa . 


ie could | be determined in court. es 
_ August 19, 1905, the aitieral applicant filed a motion to idianias the. ie 


. & s0-called. oe claim,” on the ground that it presents, no reason. 
e Oe: al stay of proceedings upon the application: as it 1s not.an ‘ ‘adverse eee 


- claim ” within the Ineaning of sections 2825 and 2326 of the Revived: :: 


ef ‘Statutes. gee hes | | — 
i ay The local officers contented: in holding that the Sneoraient so filed ao Ge 
_. ©. is not an adverse claim within the meaning of those sectionsy but dis- ae 
poe ee agreed as to their authority to dismiss it... sugges 
Upon, appeal your oftice; by decision of May 5, 1906, approved the tee 


~-.-. coneurring conclusions. below, and held the so- -ealled adverse. claim © et 


Pies for dismissal. . 


The protestant, has appealed to the Depavinent © 


Tt is well settled: that. the provisions of sections 2325 and 93096 oe , : ov 


ee ihe. Revised Statutes contemplate, as the subject. of judicial. deter- 


ae mination, the disputed possessory right to ground embraced in con- 


; - flicts between. different mining claims only. Richmond ‘Mining Com- | é : 


pany v. Rose (114 U.S., 576, 584) ; Tron Silver Mining Company ve : 


| - ~ Campbell (135 U. S., 286, 300) Creede and Cripple Creek Mining be 3% . 


and Milling Company v. Uinta Tunnel Mining and. Transportation rat 


- Company. (196 U. S., 337, 357); Wright v. Hartville. (13: Wyo., 497; = 


- 81 Pac.. Rep., 649) ; Powell v.. Ferguson (23 L. D., 178) ; Snyder 


= Waller (25 L. D., 7 ); ; North Star Lode (28 L. D., “41, 43) ; “Ryan / % | oe 


ee Granite Hill Mining and Development: Company (29 L. D.; 522). 


_ The decisions to the other effect, in Bonner v. Meikle - Fed, » 697 ) 


7 DECISIONS ‘RELATING TO THE PUBLIC ‘LANDS. 5. 497 ae 


7 - mde one: VU. Pear. (97 F od. , 303), cited ‘by: the appellant, are - ee 
: — . not only. not. of binding authority hee but are not. persuasive, being my 8 tae 
is wholly at variance with the views expressed in the cases next above mee 


- cited and the manifest, purpose of the statute. | 7 A? tet, 
The records. of your office sustain the allegations of the sie —_ 


as to the grant to the protestant, and compliance with its terms and . - 


: - the rules. and regulations of the Jand department respecting grants 
to. railroad companies of rights of way, etc. It is not denied by — 
the mineral claimant that a railroad was built on the right of. way; 


. that depot grounds were established and surveyed on section 23; 


that the railroad 3 is owned and operated by the protestant company ; . Ae Ce 


and by a blueprint tracing: accompanying the record the Cape Horn 
location is shown to present a considerable conflict with the station . 


or ounds and the Golden Kagle location a small conflict with the oa 


railroad right. of way outside those grounds. The claim of the 
appellant company to the lands involved rests, wholly upon its grant, 


_ and it is not a rival claimant under the mining laws. 


Whilst the record contains what: purports to be a: transcript, of 
an oral opinion or decision by the judge of the aforesaid district 


court of the Territory, in favor of the railroad company, in an aed 


appar ently concurrent: action, or suit between the same parties, but, 
In which their ‘positions as- plaintiff and. defendant | were reversed,. 
and involving one of the mining locations here in question, it ae 


not appear that the suit commenced by the railroad company to_ 


support its so-called adverse claim has yet passed to judgment; 


‘but in any event the issues thus far disclosed are not such as could | 


form the basis of a judgment which would be binding upon the ~ 
land. department: or. which it should sae In Hew of its own | 
determination. Ta 

The mining location aig and upon which. the ane for 


. patent relies, as indicated by the certificates. thereof with the record, 
. were made April 10, 1902. (amended February 23, 1904), and sabe eas. 


sequent to the allroad company’s establishment and occupation of 


a the. station grounds. The company’s grant by the act of May 18, 


1898, supra, is expressly ‘ ‘subject to the rules and restrictions and a ; 


carrying all the rights. and privileges of? ” the act of March ce ae 


int 1875. (18. Stat., 482). Thereunder. the: ‘railroad company has. ac-- E; oe ee 
quired’ merely” an easement, subject. ‘to* which | the. desired mineral we 


- patent: may issue 1n the abeenies of: other obj ection (see case of John 


_. W. Wehn, 82 L. D., 33), but: by. ¥: rte ‘of which easement the 
Psi company. may. rightfully resist, ‘the patent arene upon any i 
<a sufficient ground, - : lige he 4 
~The instrument. filed by ne company may be treated as a u protest ea 


a which raises a question of the character of the land, of the ea ie 
| - 580—von 3506 mM——32 eieat 
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a 


- tures in 1 impr eramiens on eS dlaims, aa of. the euflicieney at the 7s 


_ posted notice,. all of which are committed to the land department. as 
~~ alone ‘to ‘determine, and upon which the issue of mineral patent 
: might be. defeated. ‘The appellant: will therefore be afforded oppor- ae 


- tunity. to apply for a heari ng, | in the. usual es ie ee ; 7 


- questions.” oe. 
‘ The decision or your © office i is anne: accoedinely. ‘ind die papers ae 
are returned for such. further: Droog voes as. pmoay: appropriately eh oe 


agen sie had i in the premises. 


Cox v. . Wars. ar 


Petition for re-review of aeparenontae oe re Reieuary 4 : 7 


~ 1906, 34 L. D., 485 (adhered to on motion for review, October 5 | 


1906, 35 L. D. , 208), denied by Secretary Garfield, April 9,1907. ~ s. 3 
TIMBER AND STONE ENTRY: CHARACTER ¢ OF ‘LAND. - : | 
< Duncan 0. Arowamnaunr. . 


, Where the character of land sought fs be acquired under the ‘timber and ne 7 
act is put in issue, entry under that act may be allowed only. where it — 


appears that the growth of timber. thereon is so extensive and so dense as. _ 


to render the tract as a whole, in its present state, substantially unfit for 
‘cultivation, and that the chief: value hereof is. for the timber thereon. 


 Seoretar UB Garfield to the Osdinissonee of the Coen aie Office, ; . : 
AG. W. W.) sty © April. i, 1907. a an (E. 0. eae 


John AsShacapealt has. apeealed to ihe Depa tment: hon. your : 


office decision of March. 22, 1906, reversing the action of the local ° : 
officers dismissing the pr otest of: William AL Duncan against: the... 


-. allowance of timber and stone. application filed by John Archambault ae 
for the NW 4, Sec. 35, T. 164 N:, R. 72 W., Devils: Lake land dis- 
_ -triet, North Dakota, and holding that the sllegations contained it ror 
said protest. were sustained by a piepondarenc: of the’ evidence, oe Bcd 


in effect. rejecting said application. 


eae one error is Specified as | ground for reversal, and this relates eS 


not chiefly Stable for its anbee and unfit for enléivation, a 


~The material facts disclosed by. the. testimony are cor rectly. set out - ei | : 
_in your said decision. ‘Tt is contended by counsel for the timber and 


ce, stone applicant that the-conclusion reached .can ‘not be supported — : 
“it the rule of. classification laid down in the case of. United States 


2 10 Budd oT U. S., 154, oe ad observed. The correctness of gos . 
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sh gral. ee been ene in- ithe more recent case a ‘Thayer: OF _ Spratt: yes 


fe 7 ‘(189° UU. is 346, 850) and. the Department i is bound. to recognize and: aha s 
oa “apply: at: in. rig cases where. the rights of claimants are ‘dependent. 


i “upon a a. determination of the relative value of the land. because of the © Most. 


timber thereon as compared. with. its value for other-purposes. — eee 
~~. In the case. of: United States O« Budd, re ae it was. held, i without eg ee 
Baar aes qualification, that: : | ee 


ak The chief value of ie Jana. must be: its: timber;. and. that: Tee Sulit be as ~" : 
es extensive and. so: dense: US to® render. the. tract: as: a whole, dn: 1s: present state, : 


: . substantially unfit Zor cultivation. - 


~ It is clear that the facts ricitod will not support Ane écicluaion fiat | 


os the Jand in question 1s chiefly valuable for its timber or that. chee |: ae 


| “ substantially’ unfit for cultivation.” Only by the most narrow con- ~ 
e struction of the term “ cultivation ’ » could it be held that the land i in 
its present state 1s substantially unfit therefor. The tract, taken aS a 
whole, is not heavily timbered and it appears that much ve sus- 
'... ceptible of cultivation in its present state. and that a reasonable man 
‘would be warranted in attempting to prepare the larger part of the. 


| land for agricultural purposes. Land of such char acter can not.be. 
- presumed to be chiefly valuable for its timber nor unfit for cultiva- : 
- tion. The ‘Department, even under a strict application of the rule 
laid down in the Budd case (supra) is of. opinion no other conclusion . 
than that reached by your office could be supported upon the testi- _ 
mony offered touching the character of the tract In question. The » 
decision appealed fr om is hereby attired, | | | 


“Wana J. Fisker. <i oe 


ne Motion. oe review of aoa ccna deeisign of December fi 1906, — 
B81 L. D.. , B45, denied vy pecretry Garfield, er 11, 1907. | 


-HOMESTEAD-SOTDIERS DECLARATORY STATEMENT. : 
Drak v. . Jor ONES Br AL. 


fe The homestead: right is ore exhausted. ay the- filing of a ‘soldiers’ deciar atory: 


~. statement which is. sopscduently, abandoned | because of a prior. adverse | 


oar settlement claim. Bite 


; ed oe Garfela to the ee a of the General Land - Orfices - = : 7 
GW) ae 


Se tie) 5 sas 4907. | Ad. R. W.) 


Louis A. ‘Dyar appealed Prom your aecmions of J May 17, 1908, Pal — 


: : May 14, 1906, the first aes his ge for homestead entry aoe ao : 


-i 
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"for the SE. #; See. 11, 'T. 9 S., B. 9 W., W. M: Portland, ooo ae 
-- the second refusing application to en the a because of aaj : 
| Blom’ s intervening homestead entry of the tract. Pa: 


Tra Jones, March 26, 1901, filed soldiers’ Coe ieee o 


statement for the SW. 4, Sec, 11, T. 4 N., R. 4 W., W. M » against 


which, March 29, 1901; one Bielstein filed a contest asserting g@ prior. -. | 
settlement, and une: 10, 1908, the land: was awarded. to ‘Bicletn, an 
There appears to have been a face of this contest, but whether eee 
| land was awarded to Bielstein as the result of the hearing or for = 
-Jones’s failure to pursue his declaratory statement, and make an a8 
entry, is not shown by the record here. For the purposes: of this — “ 
decision, the latter is assumed to be the. facts: J ones never obtained o 


an entry of that tract. 


July 80, 1904, he filed a. sardines ee nes statement: - 


for the land here involved, as an application for a second entry, 


- alleging, in addition to the ings necessary to a first entry, that the 
former a was filed in good faith, allowed of record, that he never 


, lived on it, and that March 29, 1901~ 


John Bielstein filed a contest against my sald filing, alleging ori ior settlement, | 


. that. a hearing was bad ane the testimony submitted on the part of con- | . | 
estat: . pending controversy . . I was advised by register I Moores it was af 


- not necessary to file and make homestead application, and pending the contest : 
. . later on I found the advice of said register to be erroneous. ‘The decision - 


> He Me the Commissioner of the General Land Office, June 10, 1903, will better ~~ 
. explain the controversy, but suffice to pBaY Bielstein made his homestead entry 


for the tr act. 


Pending j ones’s sprite. August 5, 1904, ee A, boa ap... 
plied to enter the land, which the local -officé held pending action of 


your office upon Jones’s appica tion of July 30, supra. November 7 Oy * : 


1904, your office held-Jones’s showing Saffieient to entitle him to a 


te second entry under the act of April 28, 1904 (83 Stat., ‘527 ye and -: 
ar ones made entry J anuary 16, 1905. January 19, 1905, the local ea 

office. rejected Dyar’s apnligntion.. and. February oA, 1905, he ap-- 
_pealed to your office. May 17, 1905, you dismissed the appeal tor 7 


want of: evidence of service on J ones and because - J ones’s. entry, 
_was— | | | ae 


duly” made by authority of this ofioe: and ae said Ded naviag alleged 1 no prior op eg 
rights thereto, the sufficiency of the showing of the said Jones to. entitle him tO: ! 5. 


make entry under the act of April 28, 1904, is. one that rests entre between the 7 
entryman and the government. . . 


| The record shows that Dyar’s ecal from eiection of fe ies : 
_stead application was duly served by him-on Jones by registered =. 


letter mail from Los Angeles, California, February 21, 1905, trans- — 
~ mitted by the local office with thé appeal, so that the dismissal of the 
| appen for a nS default of service was 5 erroneous, as 
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cr une 6, 1905, Dyar inainsmitted: i. the local office an. affidavit of the > oF 


a ~ former register of the local office, to the effect that he gave Jonesno - 


such. advice as was alleged in the application for a eeond declaratory , - 


one filing, which the local office transmitted to your office June 15, 1905, ce 


as and was tr eated as an application to. reopen the case. sae 14, 1905 = 
Tare you noted. that your office records showed that J ones’s. entry was. 
me canceled. on relinquishment, August 8, 1905, on which. day “Andrew 


= -.Blom-made homestead entry for the track, which was intact, and held” oan 


that. Jones’s entry was properly allowed; Dyar’s application was | 


: ~ properly rejécted, and that, as Blom’s entry was allowed when the c 7 


~ -Jand “was vacant, Dyar’s application to reopen the case Was. denied. | 
oe He appealed to the Department. Peasy 
- There was no error in. your ‘decision. Dyar’s siisliediion: for tee Oe 
ees entry, made. while that of Jones was pending, gave him no right, as 


"the land was then. included in the application pending. Dyar al- . ae! 


: : © leged no settlement or interest in the land, and could acquire none by | 
his: application subject to Jones’s: prior one, until that should” be 


ao rejected. It was allowed. His only remedy was to contest Jones’s 


| entry, if he deeined its allowance unwarranted, and thus make him- 


ee self. a party. to the record. ‘There was.no gr ound for his appeal from __ ie 


ae rejection of his application by the local office, as your allowance of 


. Jones’s entry eany. disposed of the land and of all applications — oe 


es fh for its entry. 


This disposes of the case, but it is necessary to re an both os me 


ee aud your office erred in regarding his declaratory statement for home- 


Sol stead entry of the land here involved as one to be allowed of grace -_ 


as : of the. land department, whereas it was one of ea right n never ne, eae 


| lawving. been exhausted. : . fat 
He had a right under the law and hen he stamoied to exercise it ee 
“on the tract first selected, he was met by the assertion of an earlier one, 9. 


oo . settlement right. ‘Tt was: held that— °° 


It was held j in Keane ». Brygger (160 U. S. 276, 287) that: 


ie would. be a strange. doctrine to announée that.a party did not have ihe right : 55 


: to: relinquish any right that he had to or in any property, and that it was the - 


a intention of the Government to compel its citizens to go to the expense and — . As aa 


ed delay of a contest .to extinguish .an interest of another | citizen who | As willing ei * ge 


: k to: make a. ‘disclaimer of. that interest. 


This is. recognized by the land Bree in ‘repeated ones z i . ee : 
oS Tn a similar case to the present—Orlando Starkey (7 L.. D., 385,..° Lc es 
7 386)—the : soldier’s right was held not to be exhausted by the filing of eee 


eae declaratory statement when that was met by assertion of a ‘prior i | 


-? 


_ he was not bound under. the law to incur the expense ot await the delay of a. gee 
; ‘ contest, and“if the filing was prima facie a valid one he would not be chargeable” - 
oe with: laches for failing. to contest. | 7 
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See ies Jai ames a F onward (3 iG D., | 528) ; 5 Thurlow Weed (8 i ai a 


100) ; Charles Wee c L. “D, 2B) James M Frost, et al. 8 


— L, D., 145). 


In ‘Arona Lee (04 ih ace BBL, 533) ity was mae thas 


A homestead right. ig not eaheasten by: an. entry: which: through: no- fault’ of : 


| Sie. entryman’ can not be perfected ; and this. rule should, in my judgment, be 
held to embrace all cases in which the entryman. in good faith ‘believes, and has 
- reasonable grounds to believe, that the entry can never ripen into a perfect title. 


It was meritorious. for J ones to proceed ° no further: with his first 
declaratory: statement: than to the point where he became convinced 


of Bielstein’s prior. and better right... Enough appears in the record. 


by Jones’s affidavit, not controverted by Dyar, to show that there was 


a hearing; and that Bielstein was awarded the land. “Dyar does not | 


charge that Jones’s action was collusive, or that the prior claim .of | 


Bielstein was not well founded or not asserted i in good faith. ‘Whether es 


well, founded or not, if. made i in good faith, Jones had ‘right to yield 


- to it without any hearing or controversy at all, or to pursue contro- 


| | ~versy to such point as: satisfied him of futility or impolicy of further = 
contention, and, if no entry ‘had -yet been. made, all his original right ° 


remained, unexhausted and : unimpaired by the. futile attempt. co ee 


: exercise it by filing of his first declaratory statement. The filing’ _ 


_ upon the land here involved was:his first exercise of the right upon : : 


land subject thereto, and that was his first right: under. the law, nob Boe 
| second by grace of the land department. | 3 oa -, ee 
For these reasons your action. ore Dyan’ Ss. “application for oo2 


| = entry is affirmed. | 


ee 


aie HOMESTEAD SETTLERS ON RAILROAD LANDS. IN THE STATE OF. et ativan 


“ALABAMA. 
as ‘Reouramions. | _ 


| Deraiersen OF THE. ‘Ty Tertor, | 
an GaneraL Lanp Onaca 
Washington, 2 C., April 11, 1907. 


The act of March 4; 1907. (Public—No. 259) , is as follows: 


Be: it enacted by the Senate and. House of Repr esentatives Of. the United 


. States of Amer ica in Congr ess assembled, That the act entitled “An act for ‘the 


; relief of certain. homestead settlers in the State of Alabama,” approved Febru-- : 


Seat ary: twenty-fourth, nineteen hundred and five, Be and the same is ee hee 
| amended so: as. to read as follows: ite 2, Plage ans ce 


“That where any homestead entry. hevetotote ‘allowed by the officers ‘of the 7 as 


rand Department for lands’ within the limits of the grant made by. act. of 


_ Congress approved. June third, eighteen hundred and: fifty- -Six (Bleventh - ‘Stat- ae : es 
‘utes, .page eighteen) to the State of Alabama in aid. of the construction of the ... 
“railroad. known As the Mobile and. Girard Railroad has been canceled because: ae 
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“ 


Sot a. ‘superior claim to. the: java: ibrodel. acne from ihe ‘railroad company, ws | 
which claim’ has ‘been’ held to have been confirmed. and a, confirmatory patent... * 
| _ issued for the land under the: provisions of section four of the act of ‘Mareh se 
+ third, eighteen hundred ‘and eighty-seven (‘Twenty-fourth Statutes, page: five | Je erage 
hundred and. fifty -six), or where. any homestead entry has-been made on lands 9. 
granted by the Congress of the’ United’ States’ to the State of Alabama. to aid | 
| : in. the ‘construction of the Mobile. and Girard Railroad or: the Tennessee and 


Coosa. Railroad, which said lands lie. opposite to. and coterminous with those 
portions of either of said: roads which were constructed prior to the passage 
- of the forfeiture act -of September twenty- ninth, eighteen hundred and: ninety 


. .(Tyyenty-fiftth: (?) Statutes, page four hundred .and ninety-six), the’ title to. 


whichis’ asserted and claimed by the vendee or successor in interest of either 
of: said railroad companies, such homesteader is hereby ‘aceorded the. privilege 
Of transferring his claim thus. initiated under the homestead laws. to any. other 
“ nonmineral. unappropriated. public . land subject. to homestead. ‘entry, with. full 


wos credit for the. period’ of. residence: and for the improvements made upon his — 


i | ‘said: homestead entry prior to the order of its cancellation, or prior to the pas-- 
°° gage of this act: Provided, That he has not. forfeited or: voluntarily abandoned | 
oy “hls homestead. ‘claim ‘and that: his application for’ transfer is presented within eC euhe Se 


| ~. one year: from the date of. the. passage of this. act. 


- © Should. such liomesteader elect, howe ever, to. retain ‘the tract. embraced - me 7 


his homestead. entry: heretofore canceled, or the tract SO. entered by. him, the © 


| Aue title. to. which’ may be. claimed by. the vendee or, successor in. interest: of either’ we. 


code ae of said: railroad : companies, the holder. of the. patented title ‘through the rail-. 


sie ~ road grant or of: the title so ‘claimed and asserted by: any person, association, or. - oe 
corporation under either. of said. railroad. grants. as aforesaid shall’ thereupon Ln Nee ies 


Be: invited to relinquish. or reconvey.to the United States of America the land” 


ae included. in such homestead entry, and upon: filing such relinguishient or -recon- ae 


a a veyance. the party making. such. relinquishment or. reconyeyance- shall be: -en- _ 
a oe titled to: ‘select and. receive patent. for an equal quantity of. nontimbered, noli- 


oe : _tnineral, and unappropriated surveyed. public. lands’ subject to homestead’ entry Phe ~ oe a 
within three years after the passage - of this act, and‘ upon the filing of such... 


ae relinquishment or reconveyance: all right, title, and interest. under and through 7 


co either of the. said. railroad grants or the. confirmatory patent hereinbefore re- 7 


ue ferred to. shall. revert: to the United ‘States, and the. tract’ thus relinquished or : 


ae econveyed. shall be treated. and. disposed of. as. other ‘public lands of. the United. Ms 


: ‘States: Provided, however, That such previous homesteader shall be- reinstated. #e 


et his. rights and permitted. to ‘complete title to the land previously entered as: | aoe 


though no cancellation. of his homestead entry had been made. or the title to 
the land had not been claimed and asserted adversely to him as aforesaid: 
Provided, ‘That: such homesteader or vendee or successor in interest of. either . 
of said railroad’ companies: shall - not be. permitted to select more. than. one 
hundred and sixty acres of lands in one section nor more than three hundred 
and twenty acres of contiguous. lands.” : : : 

Sec. 2. That the Secretary of the Interior shall preset ibe rules and yegtila: 
tions for the administr ation of this act.. ; 


“THE BENEFICIARIES UNDER TEE ACT. 


The : ect bof March 4, 1907, clearly describes four classes of bene. : 


a. ficiaries, as follows: 


- First. Those who had, prior to the’ passage dof ae nee ei sone <. 


ae by the officers of the ant Department. to make homestead entry for ie 
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| ie within the limits bf thie jeune ais _ act a Congress appr er urs 


~ June 8, 1856 (11 Stat., 17, 18), to the State of Alabama in aid of the 
| construction of the ie known as the Mobile and Girard railroad, — 
- whose entries have been canceled because of superior claims to: ihe 


land through purchase. from the railroad company and tlie land 


patented to such purchasers under the confirmatory. provis sions of | 
“section 4 of the act of March 8, 1887 (24 Stat., 556). | | 


Second. ‘Those who made Boren’: entry on fande Spats’ ie — 


ye Congress to the State: of. Alabama to aid in thé construction of the 7 | 
Mobile and Girard and Tennessee and Coosa railroads, which lands 


lie opposite to and: coterminous with those portions of. either of said- 2 


- roads.constructed prior to the passage of the forfeiture act of Sep- : a 
tember 29, 1890 (26 Stat. , 496), the title to which i is now asserted and 


one claimed by either the vendees or successors in interest, of either of said 
railroad companies having constructed said roads. | _ 


To such homesteaders the act accords the privilege of transferring - - 


-. the claim under the homestead law to any other nonmineral unap- ~~ : 


| propriated public lands subject to homestead entry, with full credit 
- for the period of residence and for the improvements made upon their ~~ o 
. ‘respective homestead entries prior to the order of cancellotion, or. sagen 


‘prior to the passage of the act, provided they have not forfeited or’ 


voluntarily abandoned their homestead claims and that the. appl 3 


ys cation for transfer i is presented within. one year after the peste of os 


aa the said act. | : es 
_ Where any such ‘homestead ae ae to eee or to final entry Fg 
- and certificate, or to the submission of final’ proof. entitling the 

claimant to final entry and. certificate, and the homesteader has since * . 


oo died. or sold or transferred and. assigned his rights under such. entry, a 


the heirs of such deceased homesteader or his vendees, successors AD et 32 
interest, or assigns will be. entitled to all the benefits of this act, — 


the evident purpose thereof being to place the homesteader and these ae 


.~ claiming under or through him in the same position as though his-/ - 


= entry when originally made had been of publie lands of the United . 


~~ States: to which no adverse claim had been asserted under either of <3 
the railroad grants above mentioned. - 


‘Third. The: third. class of: beneficiaries named in ‘the: Be. is “ the - 


as holder of the patented. title through the railroad grant,” who, in the ae 


event that a homesteader of the first class elects to retain the tract : ; 
formerly entered, is to be invited to relinquish or reconvey said tract. 


2s . to the United. States, whereupon he is granted a right. to select and. 


receive. patent . for an equal quantity _ of or nonmineral, — 


: é _unappropriated, surveyed public lands. subject-to homestead entry, 7 
-. . -provided such selection is made within three years after the passage 
_ of the act. - The person thus. peed 1s the lawful holder of the |. -: 
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-_ veyance is requested and made. 


+ .Fourth..The fourth class: of beneficiaries: aed inthe act is9 9. 
= described | as the person, association, or corporation asserting and. — 
4 “claiming a title to lands covered by the entries of homesteaders of the 
_ second class of beneficiaries above mentioned as the vendee and — 
- successor in interest. of either the Mobile and Girard Railroad Com-" 
pany or of the Tennessee and Coosa Railroad Company.* In the. 
<. event that.a homesteader of this class elects to retain the land. covered 
~ by his: entry, such. person, association, ‘or corporation is to be invited _ 
to relinquish his claim to such tract to the United States, ‘whereupon 
such party will be entitled to select. and receive. patent for an equal — 
* quantity: of nontimbered, nonmineral, ‘unappropriated, surveyed pub- 
Jie lands. subject to homiestend’ entry, provided such selection ismade i. 
within three: years. after the passage of :the ‘act. The party: thus 
ce ge designated is the person, association, or corporation asserting claim Cras 
ee . aforesaid at the time such relinquishment i is requested and made. 
ke atte < Selections under this act will not be permitted to exceed 160 acres” 
aos of land i in. one ‘Seetion, nor more than 820 acres of contiguous lands: 


a "PROCEDURE IN. OBTAINING RELINQUISHMENTS. 


eae “patented t title. to ihe inne: at the time the relinguishment and recon ee 


- Wherever, upon. eearaton of re records, 1t appears that’ a home- a 


ance as hereinafter. required, and transmit the same to the Commis- 


_ sioner of the General Land Office, together with his notice of election 
“3, $0 to do. If he elects to retain. the: Jand. entered. as aforesaid, the 
“notice of his election should be accompanied by proof that he. Has not 


forfeited or voluntarily abandoned his homestead claim. 


.: Where any such. homesteader had, prior to the passage of this act, , 
made: a homestead entry for other lands, he: will, upon filing ee 
~~ election. with the Commissioner of the General. Land Office to trans- | 
fer his claim to.the lands covered by such second entry, be entitled as 
ae full credit for the: period. of residence and for the improvements. i Oe 
7 made upon his former canceled homestead’ entry as though. said sec 
_— ond homestead. entry had been made under the provisions of this act. 
An individual. may, without formal notice or request, make the 
) aE ated proof’ and file notice of his election with the Commissioner oe 


i. . of the Genet Land Office. 


tae Naateatl entry of either of.said classes described comes within the provi- 
~~ sions of this act, the Commissioner of.the General Land Office will | 
notify the homestead claimant of the option accorded him by law, - | 
either to ‘transfer his. claim to other lands or to retain the land | 
a described. and request. him.to. file a notice of his election at the earliest e inpt a 
— opportunity. ; Tf he elects to relinquish the land and take other lands: es SS 
~ in lieu thereof he must execute a proper relinquishment or reconvey- | 
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Where the ecient under the homestead. ales. 6 retain the. land 2 


a saiered and makes. satisfactory proof i in support. of such eléction, the 
-. Commissioner of the, General Land Office will: thereupon notify the 
- holder of the patented title, | or the person, association, or corporation 


.. - asserting title. through. the railroad grant, to the. land entered, invit- 


Ing such holder or claimant to relinquish or. ‘Teconvey: to the United 
ie States the land included ; in such homestead entry. - ig. & 


a WHAT: IS A ‘PROPER _mmnaquismocE Tt 


The oi comene or “‘reconveyance ae be. an en: ‘in, 


writing describing the. land: relinquished and making. appr opri iat. 
- refererice to the claim intended to ‘be surrendered and in terms re-. ~ 


leasing, quitclaiming, and relinquishing or reconveying. unto the 7 
United States of America all the right, title, interest, and claim of 
the homesteader or holder of the patented title or slant through. 


the railroad grant, as the case may be, to such. lands, and when re-. 


- linquishing. or reconveying the patented title must be executed, wit-. 


- nessed, and acknowledged conformably to. the laws une the 
conveyance of real property in the State of Alabama. : | 
Relinquishments by those claiming under the homestead. ae : 


where the same has passed to patent or to final- ‘entry and certificate 2 


or to the submission .of final proof entitling the claimant. to final 
entry and certificate, and also all relinquishments by the holder of 
the patented title through the railroad erant,.or of claimants of the 
title asserted under either of said maileoad grants, must: be accom- 


~. panied by. proof satisfactorily showing whether the land relinquished | 


has been, sold, contracted to. be sold, or encumbered, and that it 1s~ 
free from liability for Bea pending suits, judgment lens, or other. 


: incumbrances. 


| EPFECT or RELINQUISHMEN'T—WHEN RIGHT TO. ‘SELECT, OTHER LAND Too 
: "8 COMPLETED. : 3 ee 


Upon the filing with, Fer acceptance By, the. ae ‘of the — 


= General: Land Office of a relinquishment under the homestead claim,. 


the claimant, upon receiving. notice of the acceptance of his: relin-~ oe 


_ -quishment, will ‘be entitled, upon. proper: application, to select other ae eS 


lands according to. the ‘conditions and limitations of the. act of } March — oe 


4, 1907. 


Upon fling with, and etnies by, the Cae of che Gen: e. é 


_ : eral Land Office of a relinquishment. by the claimant under. the rail- - oo 
. road grant or the holder of the patented title through the railroad | 


| Metante all. right, title, and interest under. and through the railroad =~ 


ee ; - grant and the confirmatory patent shall revert to the United States, oe 
Uf es and ( the lands SO relinquished ¥ will be treated and disposed: of as s other is 
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og publi. ee of thie United States.’ “The fortier eee ie cree 

. ‘ “ever, will be reinstated in his. rights and permitted. to complete title | : 7 ae 

fog tO ne land. previously entered as though no order- for the eancella- 
~.. tion of his homestead entry. had been made. In the event that any = 


nue such homestead is not thereafter perfected, any title to the lands — 


embraced in such: entry will not revert to the. holder of the patented. 
title through the: railroad ae but will Le , subject to Sisposal as 

other public lands... ‘ 

-. "The holder of the | title or eat under the ee 

~ grant upon recelying: notice of the acceptance. of his relinquishment, 

_. will be entitled, upon proper ‘application, to select other lands ac- 

| oprdine.| to the limitations and conditions oe said a act: es March 4, 1907. 5 


eae e PROCEDURE. IN SELECTING LIEU LANDS AND PERFECTING ‘TITLE THERETO. wee 


mee ie to alec: ene lands: he eaniders eae to. transfer the eee ae 


; ea : apne claim, must be. presented © to the fecal land office in the : oes ied 
aes district. within which’ the lands selected or to’ which the tr ansfer is 


ae made are situate. The application must particularly. state the de- | 


- seri iption: and acreage of the lands relinquished, the acceptance by. the a 
oa ~ Commissioner of the General Land Office of the relinquishment, and. et 
as ae the. description and. acreage. of the lands applied for, and: since corre- 
ee “sponding. legal subdivisions generally approximate but do not. always ear 2. 
ae 4 ~ embrace the same.area, the rule.of approximation permitted re a 
. entries under the homestead and other public-land. laws may. be oe op: ae Ge 


a : 7 erly applied i In selections and entries under this act. | Tee oa 
The? application must. be supported by an: affidavit made by the eh a 
selector or some. cr edible. person. in his behalf, to be filed with and — 


se “made part: of: the selection, showing that the land selected is of the 9) ee 


| ~ character: subject to selection under said act and is ‘unappropriated. 7 oA 
o ~ within- the. meaning thereof.» The. selector will then: be required, | 
_». within thirty days. after filing his application, to begin publication — 


at his own expense in a newspaper to be designated by the register 


-as of general circulation published nearest to the land. selected, of 


notice of his: intention to submit, at the date fixed therein, before: 
-the register and. receiver, affirmative: proof that the land. selected 
is of. the character subject to selection under said act and requiring 
all: persons to appear at that time and offer. objections, if: any they 
| have, to the appropriation of. the land. under the provisions of the — 
said act.. Such publication must be continued for a period of not | 


Jess than. thirty days from the date of the first publication, during 


aa which period a: similar. notice. of selection. must be. posted. in the . 7 | .) 
~ Joeal land. office and. upon: each and every nancontinguotss tract a ashes | 


2 euiet: in the'selection. of es 
The notice ‘should describe. the land selected, give: the date of “a ie 
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_ ae, cue. the purpose of the selector to ‘offer affirmative ‘proof a 
.- of the character of the land described, and state that an opportunity - 


le 2 ail: be offered to all persons to file objections to such selection 


- _with- the local officers and to assert any. a claim thereto ‘wiiich. 


ol ‘they. may have. 


rd 


Proof of publication shall consist, of the cease of ns publisher 2 


or of the foreman or other proper employee of the hewspaper in | 


which the notice was published, with copy of the published notice. ° 


attached. Proof. of posting upon the land and that such notice ° 


- remained posted during’ the entire period as above required, shall be a 


made by the selector or some credible person having Inowledge of. 


| the fact. The register shall certify as to posting in his: office. The on 


: first and last dates of such pub aon and Posting. shall | in . sat sf 


- be given. | | | 
_ At-the date fixed in a nioliee: if no pr otést, eben or ‘contest a 
~ has been filed against. said selection: the pal officers will receive 


affirmative proof as to the nonmineral, nontimbered, and: ‘unap-— 
| propriated character of the land. The affirmative af. must con-. 
‘sist of affidavit of the selector or of his agent, duly: corroborated 
by not less than two credible and disinterested witnesses. Tf such 
proof is satisfactory to them, they will approve and accept the 
same, give the selection air appropriate number, male due notation — 
thereof upon their records, and transmit the. papers to, the Com- ; 
missioner of the General Land Office for his consideration. | od 

In case any protests, objections, or contests are filed, the register | 
and receiver. will forward all papers to the Commissioner. of the 


, - General Land» Office, together with any information they may have | . 
-. received as to the character of the land, when appropriate, action will 


be taken thereon. 
Where the homestead claim’ sought to be Gauetedel hag: not been 


: carried to patent, or to final. entry and certificate, or to the submis- 


sion of final proof entitling the entryman to final entry and ‘certifi- ey 


_ cate, the claimant. will be required. to perfect his right to the Jand — 


in the new entry by compliance with the homestead law and the sub- 

-- mission of proot thereof i in the usual way, but credit will be given for. . : 

the period of ‘residence and for the improvements made upon. the: - sane 
_ former homestead entry as. provided in said act of March 4, 1907, 210 
and for any payment of fees or purchase money upon the land: re- 


linquished, it’ being | the purpose of the act to give the homestead — oe? 


claimants the same status with respect to the transferred. lands which : os 


3 — occupy with ae to the J lands en 
— . TIME OF ISSUING PATENTS TO SELECTED LANDS. 


"Patents to lands taken: ender this act, either. by. thoes: ae 


- | under a former homestead entry or by the holders of the 1 patented ae 
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ae: title ie he ied! eae. or my ihe person, - association, or core | 
poration claiming under either of. the railroad grants Ae men- 


- -tioned, ‘will be issued. after due examination and approval of the 7 


a laine made hereunder, conformably to the general rules, of practice . 4 oo 


em “governing like matters aba 1 the General: Land Office, (he ener ot 
ie. ne Ms ee OR A. - Bauuron, ie : 


- Approved: 3 | | ve 
tyeiaee J AMES Rovore Ganrretn, 8 ecr retary. —_ 





“OKLAHOMA . LANDS-SELECTION-SECTION 12, ACT OF JUNE 16, 1906. 
TorRtTory OF  Oxnanoma. 


Non-saline - affidavits are. not required in connection with. lists of selections 
uuder section 12 of the act of June 16, 1906. 
The amount of fees collectible on account of selections made under said section 
shall. be determined by dividing the total amount of lands embraced in a 
list. by. 160, and the fees computed at the rate of two dollars for each 160 

- aeres selected. and for. any renlaining fraction. 


Scotian y Garfield to the Commedssionar of. the General Land Office, 
(G. aM; ‘W.) , , April um 1907. - | _ . (F.W. C.) 


By section 12 of the act of ie 16, 1906 (34 Stat., 267, OTA), j in 
lieu of the grant of land.for purposes of internal improvement, made 
to new States by the eighth section of the act of September 4, 1841 
(5. Stat., 455), and also in lieu of any claim or demand of the new 
State of Oklahoma, under the act of September 28, 1850 (9 Stat., - 
“i B19y, and section 2479 of the Revised Statutes, | imalang a grant of a 

‘swamp and overflowed lands, which. grant it was pare was not: 


a extended to: the State of OHstome, there was ean to the future = ies ‘ = 
+» State— eae - 


from public . lands of the ‘United States within said Sank: for the purposes. on 


_. - Indicated, namely: For the. benefit of. the Oklahoma. University, two hundred. - 
and fifty thousand. acres; for the. benefit of the University Preparatory School, | 
one hundred and | fifty: thousand acres; for the benefit of the Agricultural and. 
Mechanical College, two hundred and: fifty thousand acres; for the benefit of - 
- the Colored Agricultural. and: Normal University, one hundred thousand. acres; 


"for the: benefit of normal. Schools, now established or: hereafter to be established, ag 3 _ 


three hundred thousand acres,” “The. lands” granted by. this section shall be 


- . . < gelected by the board. for. leasing school lands of the Territory of Oklahoma | 


immediately . upon “the. approval of this— act.” Said selections. as 00D. as made. 


~". ghall be certified to the Secretary of the Interior, and the lands SO. selected a i . 
ae shall be thereupon withdrawn from homestead. entry. ape 


ro From the papers: forwarded with your office letter of February 16, 
- last at ee that. t shortly after the’ ‘passage said act there were 
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- “fled i in. ae ict ifilece: at Guthrie, Canin Pa Woodward lists a : ae 


-. 3 selections under said section” 12; without. such. means. of identification . 


; 2 7 7 as would enable the land department to- determine on account: of what : a a : | 
¥ particular g grant each list-was-intended, and’ in the ageregate these... 


. lists exceed the total amount: granted: Gy said. section. » Further, due ” | 


to their evident haste in preparation,’ they were so ‘disfigured. My. oe 


oo elimination, upon. inspection. by the local officers’ and otherwise, of : ; = 
tracts improperly included, that when they reachied your office they . 


are said to have been practically illegible. Because of these facts 


and other matters relating to form, the lists in the. Lawton and... 
— Woodward land districts were, with your: office letters of November eo % 
- 9, 1906, returned that they might. be completed and ‘presented. in *% 
"proper shape. They are not now. before the Department butitvis. 9° 


assumed from statements made in connection with the appeal of the 


. Territory relating to other matters to be hereinafter - considered, a 


that it is the intention to comply with the requirements of your — 


‘office i in the matter of the formal presentation of lists by amendment, — 


~ so far as possible, so that no consideration is at this time given to any 


~ question affecting the formal presentation of-lists of selections under 

~ - said section, further than to say that. each list presented must be on 
account of a specific. grant; must contain a statement of the amount: 
of previous selections on account of that. grant, and, with those +s 


ie sought, must not exceed in the aggregate the total aaicunt granted.) 
- In disposing of these lists your office required that the amended ree ; 


he accompanied. by proper affidavits showing that the lands selected 


7 contain no salt springs or deposits of salt in any form, sufficient WO - 


vender them chiefly valuable therefor, and in the letter addressed to ~~ - 
the register and receiver at Woodward, it was said, in ‘referring. to. 


- the question ot the payment of fees on account, of the selections made, Pas | 
that— — | 


-- guch fees should be computed scnata le Pa each list and without. regard to the- -_ 


selections contained in any other list. The amount of $2 should ‘be es 5 


each selection of 160 acres or fraction thereof. 


An appeal to this Department has been filed, aide on vee ee 
_- -yequirement that a non-saline affidavit must accompany each list of > 
~~ -gelections filed under this act, and a question is also raised as to the a 

fees collectible on account of igh selections. | 


With regard to. the requirement of a non-saline affidavit - it. is s the | 


| “opinion of this Department that there is no reason therefor. owe 
The grant made by the twelfth section to the future State of Ok- er 


Ne lahoma. is “from public lands of the United States. within said. | ~~ 


i State,” without a specific mineral exception. << 
- By section. 8.of the act specific provision is mine governing ‘the’ re .. 
| cape of the lands granted by said act to the State of carat a es 
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. oo ee free same are -yaltiable for aiden which teri, it, is providled, . 7 Ss 
a . shall also. include gas and oil: “This would seem -to remove any ques- 
tion of doubt as to: whether the grants made by said act, were peantnted Ue 


4 to apply. to mineral. lands. ere 
The act of January 31, 1901 (31 Stat. 745), ¢ ands the Binthe 


ete Jaws to saline lands by declaring the same subject. to location and - eae 
a ee purchase under the. “provision of the law- relating to placer mining"). 0 °°: 
: 0) elaims... There. would. seem to be therefore no reason for making any ~~ 


 spécial- exception of. ‘saline lands. ‘Your: requirement . in this Pare 
ah: ticular i igs therefore overruled. | . 


Tt is noticed that ny section. 36 of, the act of Tune 16, 1906, it is 


a provided: 


"That all mineral lands shall be exempted from. fe grants made oe this act: | 
but if any, portion . thereof shall be found. by the Department. of the Interior. : 


7 -.to be mineral] lands, said State, by the. commission provided - for in section | 


oe thirty- five hereof, under the direction of the ‘Secretary. of the Interior, is. 
_ hereby authorized. and empowered to. select, in legal subdivisions, an. qual 
quantity of other unappropr iated lands in said State in lieu thereof. | | 


But. a reading of this section shows that, it had: reference solely 
to the grants made to the future State of Arizona. | _ 
Referring to the question of fees collectible on account of selections : 


~- made under said section 12, the appeal states: 


In the Woodward land district a-Jarge number of— selections were made and 
certified which ‘consists of lots and legal subdivisions, in many: instances con- 
taining but 20 or 380 acres. By the Commissioner” s auee the State must pay 
for. each of. said selections the amount of: 34. 00.. 


From this it seems that the enone on the part ae your “office 
in this particular |] has been misunderstood. It does not seem: to have 
: -been. the intention to charge for each item’ in a: selection. list but 


fig rather that: the total amount covered by the list should be divided . 
by 160, the unit prescribed in the act of July 1, 1864 (18 Stat. , 885), 


and ine fees computed at the rate. of $2.00, one for each officer, ‘for. 


oe each 160 acres. selected and for any frwction. remaining over. This 


. is the uniform plan adopted. and followed since the passage of the < 
ee act of 1864 in. the. computation of fees collectible on account. of-the 
. final location or selection by States and cororations under grants. 


| from Congress for railroads and other purposes, and will be insisted -_ 


ae +, upon i in the matter of the selections filed by the. Territory. 


Other. appeals of. the Territory were forwarded with | your letters a 


- of the 4th instant, from orders made requiring the furnishing of non--. 
Meer saline affidavits in connection: with selections made of lands within 7: 
_. the Guthrie land office under said section 12, which will not be in- ©; 
ae sisted — under the holding herein made. | 
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_HOMRSTEAD*-WIDOW—CULTIVATION. - 
Tams: ET AL, v. Heres or Cannon. 


Upon: the aieath of a homestead spires artis: had up +o fae time compliea : 
with the law, his. widow will not be required to cultivate | the land whele 


~ .the period during which. ‘compliance with law is necessary has so. nearly — — 


. expired that’ no effective cultivation by. planting and . harvesting is Dore 
| within the time remaining.. . . | 


Smee Garfield. to ‘the Commissioner of the General Land Opes © me 


(G.W.W.) a , 3 April 12, 1907, bile & ba (FR W.) 


Henry O. Thies and his mortgagee, Robert B. Metiecs appealed 7 . 


from your decision of December 4, 1905, canceling Thies’s homestead 
entry final certificate for the NW. dS ‘Bee. 8, T. 112 N., R. 8: W. 
Pierre, South Dakota. | 
The facts are extraordinary. April ot, 1883, ‘ Mndese Ganioun | 
made homestead entry for. the tract, and September 6, 1884, the local 
office accepted. final proof submited. by Adam Lutz, administrator _ 
of Calhoun’s estate, and issued final certificate. The final proof was . 
very 1rr egular, but, with the accompanying papers, showed, by the 
original discharge a Calhoun, that he was entitled to credit for mili- 
_ tary service of three years and ten months, so that residence and cul- 
_ tivation weré required for but one year and two months. -Before that 
lapse of time he died, the fact and date not being more definitely 
_ shown than that ‘Manny M. Lutz was by the probate court of Hughes 


- county, South Dakota, appointed, June 18, 1884, administrator of-his 


estate. As this was prior to June 27, 1884, when his required period 
‘of residence would have expired, ne must have died prior to comple- 

| tion of his residence. a 

The final proof by Lutz. ane two eee was to the affect that ae 
| «7 » [Lutz] established residence on the land April 27, 1888, built a 


framed house and a cellar, broke five acres, and the improvements = 


were worth $60 to $75; that Lutz’s family consisted of an invalid wife — 
and four children, ous were still residing in Tilinois; that he resided 


on the land to the time of his death. This was doubtless intended to — 


: “apply to the entrymag - Calhoun and: not to the administrator, Lutz 
May i. 1885, your office re] jected the final proof, and called attention — 


to the rile: of descent (1) to the widow. and. (2) to the ar ae fe ee ; 


ty required. final proof by the proper party. 


The local office erroneously regarded cn ated this as canvellation’ 7 


: “of Calhoun’s entry, and March 21, 1892, nearly eight years later, — Po 


allowed homestead entry of Oscar i Giements for the same tract, 


and April 30, 1892, your office directed.a report why this entry was. S43 
: allowed while that of Calhoun was still intact, and May. 4, 1892, the Be 
: oo) office reported such facts, June 21, oo you. canceled Clements’ eo Peo 
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entry and directed correction of the local office record. to show rein- | 


statement of Calhoun’ s entry. As the record showed a widow and : 
- four children of Calhoun resident in Tlinois, you directed i inquiry as 


to their rights and advice to them. After ‘correspondence, not here. 
‘material, February 21, 1893, your office directed notice to Oscar and 
Leslie Calhoun, Courtland, Illinois, that if their mother, the widow,. 
was insane, the final affidavit might be executed barons an. officer 
having a seal qualified to administer oaths, “: by any person duly 
authorized to act for her during her disability.” Nothing appears 
to have resulted, nor does the record here show that such notice was 
ever given. a 
February 15,:1902,. the local office allowed Henry: O. Thies ~ to 
ne hoiestoad entry for the tract, and May 3, 1903, he made commu- . 


2 . . tation final proof, paid $200, and received Gaal cash certificate. 


~ June 2, 1904; William Calhoun made before the register of the local . 


he ofiice and. ‘filed. his protest upon oath that he is son. of the enya Gon : 


7 and that his father— ee ee ee _ | 
| ‘ the said Andr ew Calhoun died. March 8, 1884, and that at the time of his death ; 


he was living on said premises; that he left surviving him as his. heirs-at-law, 


~ Rebécea Calhoun, widow ; Oscar and Leslie. Calhoun, sons; Ida Calhoun, a | 
daughter, and William Calhoun, a son, the protestant. That at the time of his ~ 
_ father’s death protestant was about one hues old, has attained nis major ity, : 


* ‘March 18, 1904. 


That the said Rebecca Calhoun, wite and. widow of decensed: was, at ‘date of 
death of Andrew Calhoun, ae feeble-minded person and. incompetent. to transact. 


: business, being confined to an insane. asylum a greater part of. the time. ‘That: - 
subsequent: to his father’ s death protestant. was placed in the care and. control — 


of A.. FH. Calhoun, who was guardian of protestant and the other, children of the 


ae said. “Andrew Calhoun; that the said guardian embezzled and dissipated the. 


7 pr oper ‘ty and estates of his wards and reduced them to penury. and want: That | 
aes protestant, owing to lack of funds, was unable to come to the land’ office” at. 
Pierre, S. ‘D., to investigate said entry of his father. prior ‘to this time. . : 
7 Wherefore protestant protests against. the issuance of any patent ‘to- ‘Henry Oo. 7 
Theis by the United States, for the lands above. described, and prays that the as 
proof therefore be disallowed and that the entry as made by the said Henry 0. 
~ Theis be canceled and protestant and. other heirs of the said: Andrew Calhoun, 
hereinbefore named, be permitted to succeed to. all the rights of said Andrew. 
‘Calhoun; protestant further prays that a day of hearing be set and due notice 
. thereof be furnished the said heirs and Henry O. Theis, at which time protestant : 
and the other heirs may prove the facts as alleged. | 


You held that Thies’s entry was allowed eile a prior entry of the 
tract. existed, and required him within sixty ony: to OY cause why 
it be not canceled: Thies appealed. | | 
- The final proof showed that the entryman eeainlie! oath te law to 


| his death, and that he left a widow who succeeded to his right under’ © 


section. 2991 of the Revised Statutes of the United States. She was 


- : at the time insane, though that tact did not gaa by the final — 
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The entryman’ s time was so near expired that 3 no eiieelaea gultivation: 3 


by planting and harvesting of a crop was possible, andin view ofthe 


Department it is not within meaning or intent of the law. that the~ 


widow or some one for her must plow and plant a crop that could not 


in the required period mature or be harvested. No object of the act _ 
could be attained thereby. - The widow could not make the oath nec- 
essary to completion of evidence of. her right, and her unfortunate » 
‘condition rendered her free of laches in failure to do so. Any one 


qualified to act for her may yet make the proof under the.act of June a 
-8,.1880 (21 Stat., 166), providing for Proof on behalf of insane 
_ -persons.° | | | 


| Y our decision 3 is affirmed. 


Se . 
Ten: 


FEES OF SURVEYORS. GENERAL-—CERTIFIED COPIES Or. PLATS AN D> = 
RECORDS. : oo: 


Circunar. 


~ Deparrvenr OF THE Teranion. - 
| _ Genera ‘Lanp Ovrrce, . 
Washington. dD. C5 one 16, 1907. 


aig The Unirep ‘Srares SURVEYoR-GENERAL. ee 
Sr: Under the terms of office. circular aien Se 43, 1886 ike 


- (5 L, D. y 190), you were permitted to furnish certified copies. a plats 
- and ra In your office and to. receive a fee therefor under certain | 


_ conditions. 


As it is considered fiat the sonennanee of this practice is dite 


2 mental to the best interests of the public service, you are hereby 2 
‘advised that it-must be discontinued by you on and after your. receipt | as 


of this communication, which you will acknowledge at once. | 
Hereafter, when application is made for- exemplified | copies of | 
plats or any other records in your office, you will first furnish the 
applicant a memorandum of the éxact. cost thereof at the rates — 
established by law. for registers and receivers for like services, and 


or "equire him’ to deposit. the amount in a designated United States ae 


| Depository, to the credit of the Treasurer of the United St cates, | 


and upon presenting to you the duplicate certificate you can tl: 1en me. 


cause them to be prepared during office nats and furnish them to De 
the applicant. ts 
' The duplicate certificates thus received you will forward to. this 
office in-the usual manner. | 3 
“— i iar : Ee. 5. dh See 
OR. A. Baurncrr, 
Commisisoner. 
A euroueds - 2 _ 
| J. RB. Garvie, Seoretary. 


a DECISIONS RELATING | TO THE PUBLIC LANDS. 7 ‘ — 
| "DESERT LAND ENTRY —ASSIGNMENT BY OPERATION OF LAW. 


-Youne v. TRomene ET AL. 


ie Prior to final proof and certificate, a desert and. entryman has no such right i i, x? 
| the land as may be assigned by oper ation of law without any ey act | 
On. his part. . » 


tes Carfeld to ry Ges a the General Land. oa | 


phe eet 7 rae April 16, 1907. a7 os, (P. E,W.) 


April 1, “1908, Teer M. Chandler made oe jana entry, Now 


"461, for the W. 3 SW. 4, Seo. 36, and E. } SE. 4, Sec. 85, T. 84.N, | 
: is 12 W., Darangs, Colorado. 


ood uly 18, 19038, he assigned the entry to he ite Je ennie Chandler, | 
ae: ae on Jé anuary 12, 1904, assigned her interest. therein to. her Bahr | 


~ _. Nelson Trumble. pe 
~ April 8, 1904, John R. Young filed: his affidavit of contest epiins | 


said cniny. alleging that no annual proof in support thereof had been 


filed within a year after its date. In transmitting the said affidavit Bi 


7 the local officers. reported that their records substantiated -the same. 
‘Subsequently, on April 19, 1904,. Trumble ‘filed such: report, i 


eo pecs with his own affidavit and a corroborating affidavit by his 


. - physician, that he had been prevented by illness from. transacting — 


this or any: business between J anuary 20 and April 19, 1904. The — 


contestant challenged ‘the. truth of this excuse, and as ordered by 

your office letter of June 10, 1904, a hearing was had September 22, 
1904, at which, in addition to the parties, O. A. Dalton appeated aad - 

- ‘submitted Benge In support of his petition to intervene, filed Sep-- 
tember 20, 1904, alleging his present legal ownership, gained before 


- contest was initiated, of all the ent angl Oren pertaining a. 
+ to said entry. 7 a 
The claimant duly eiiecsd: to any recognition or hearing of th ee 
- intervener. Upon the hearing the local officers recommended the | 
dismissal of the contest on the ground that the delay in the submis- 
sion of annual. proof involved no lack of proper diligence. As to. | 


- 7 the rights of the iritervener they made no finding or recommendation. — et 


Upon appeal by Young your office found that due diligence was 


exercised in the submission of the first annual proof and dismissed — oy 


the’ contest, and further considered the case upon the petition. and. % 


: proof in intervention, adjudging Dalton to be the legal assignee of ue os 
_. the entry and accepting his annual proof for the second year. ~ oes es 
- Trumble has appealed to the Department from all that portion of «.. 


“your said office decision which relates to. the intervener. It: is. true 


that your said- office: letter of June 10,1904, contemplated a hearing 

herein only wpori the excuse offered. for the delay in filing annual 

ie proof and. Young’ s confutation thereof, but since Dalton’ S interven- : | 
. tion i is based on. matters theretofore of record, and only, a a of a 
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. law is presented, it will be considered in order to avoid cireuity of z 
action. | 3 | 7 7 
In the een case it appears from certified copies of ae eee 
| records, that the intervener, on November 16, 1903, obtained judg- — 
- ment in the county court of: La Plata County, Colorado, against 
said Thomas M. and Jennie Chandler for. $520, and against. said 


Thomas M. Chandler for $40, with costs and interest; that on Janu-. - 


ary 26, 1904, he filed with the local officers a es against the ~ 
allowance’ of an assignment made by Jennie. ‘Chandler on January 


42, 1904, by quit claim deed to her father, Nelson Trumble, on the 


| 2 ound that the intervener. had a valid, subsisting judgment lien 
‘upon said entry. and. the interest. therein on Thomas M. and Jennie © 

. Chandler, and that on January 25, 1904, upon examination of the: 

judgment debtors the court held ‘that thie sald assignment of the - 


entry by Thomas M. to Jennie Chandler ‘was without any considera- 


 tion-and for the purpose: of defrauding his creditors; that prior to 


the assignment by. Jennie Chandler to Nelson Trumble of this entry, 


the said, judgments were liens of record against the interests’ of e 


both judgment debtors; and that so far as they are affected, the 


said Trumble not then being before the court, the subsequent trans. 


fer of the entry by quitclaim deed from Jennie Chandler to Trumble 


was fraudulent and void. That on February 18, 1904, return of oo 


execution was.made, stating that the deputy here had levied upon. — 


all the right, title, equity and interest of the judgment debtors in —_ 


and to the described lands “ and, all improvements, ditch and water 
rights thereon ‘or thereunder appertaining;” that an “ additional 
return ” was made thereon. March 12, 1904, stating that sale of the 
said property had been duly made to the intervener for $625; and 
that -sheriff’s. deed therefor was made and . delivered to him on 


~ October 5,1904 st 


—wlt further: appears ‘that Dalton made the scone ata proof in 
‘support of said entry, alleging the expenditure during the second 
year of the entry of $171 towards the reclamation of the. land, 
expended for clearing 65. acres thereof. | 

The question is whether a desert land entry pYrior. to eam proof 
and certificate may be assigned by operation of law without any 
voluntary act onthe part of the claimant, the record in the trial: 


court to be conclusive. of such assignment and of the judgment - 


~— ereditor’s sticcession to all the rights of the Judgment debtor oe 
the desert land entry. 


‘The express statute under whieh the: sa actdigy, iiove: stated Fe 
--were had, Section 2582, Mills Annotated Statutes of as BE Se 
. vides hat: : 


very. interest in land, ieaat and equitable, ‘shall be , subject to roe and sale 


under execution, and “the claim or possessory right of- any defendant in execu-. _ 


- tion, 1 in or to pany: ‘Public lands may be levied upon. and sold under execution IDs « 
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--the same manner as if the same were held by such’ defendant in. fee simple: | 
Provided, ‘that nothing in. this. chapter contained shall be so construed as to. 
‘give any plaintiff. in execution the right to levy on any land filed on by any per- . 


“son | in the land office of the. Colorado land district and occupied as a homestead aa 


. , by the defendants in: execution. 


-- In the case of Thomas £, ore (04 L. D. 418), on ‘review (85 | 
ED, 3875), Jeremy was holder of a mortsabe covering the land 
| aed in the desert-land entry of one Dyer. Since. the laws of 


the State (Utah) provide ‘that a mortgage shall not be deemed a_ aan 


- conveyance enabling the mortgagee to take possession of the —— 
until. foreclosure ‘and sale are had, ‘the Department sald: 


‘If he shall by. the foreclosure of his mortgage under the laws. of Utah, as 
Suggested, place himself ina position to be recognized as the assignee of Dyer, — 


qT see no. just reason why - ‘he may not be allowed to. submit proof under the. 


; . former’ Ss entry ; and ifs SO submitted, the: same will be duly considered. 


| In: this case, however, the entryman had voluntarily taken action = 
which, coupled’ with further proper steps under the State law, was 


‘properly held to be a voluntary assignment of his. entry. This is . 
supported. by the case of United States ». Commonwealth Title — 
: ee and. Trust, aes. Cad UL se 651), wherein the court ; 
held: 
iy, sae iortgagee who has. foreclosed. the Sonny. oven eed at the sheriff's sale 
. wnder. a decree of the court is an assignee of the owner of the land within | 


os e. section 2 of the aet of. June. 16, 1880 (21 Stat., 287). 


it had been urged in. that ease that the mortgagee was not an. . 
. assignee. of the entryman because under the laws of the State (Mon- 


- eee a, mortgage creates a lien only, but the court said : 


It.is a Hen which may become the title. The decree of the court conveying 


He the title. is, of course, the act. of the law, but it is the act of the law consum-- 
mating the ‘act of the mortgagor. And the sale and deed relate to. the date of ee 


‘ the mortgage, conveying the title, which was then possessed by the mortgagor. — 
| . We regard the word. “ assigns,” as used. in the statute, as one who. derives 


: af from the original entryman by the voluntary act of the latter. 


In the case how before the Department it is asked to extend the ‘ibe: | 


ppt: to. include transfers which are purely by force and operation 4 - 


: of law, not having their inception : m oS: ORY action of the | 
oy 3 
In the case of Hoffeld v. United States: (186 U. S. om) itie yes 


Race fon: was likewise’ one of repayment, under said sécho: 2, to. parties Le 


i claiming as Assignees of the oy en ae certain coal. lands. The 
co court said: | | oe 


The only. guestion for our. eonsiaenation. is, seh ettige the purchaser of the 


ee original : tights of: an entryman atan execution sale against him or. his grantee 


ean be said to bean “ assign ” within the meaning of the act. .... & voluntary 
| assignee is ordinarily invested with. all the rights which his assignor possessed, a 
with respect to the pr operty ; while the rights of an assignee by operation of law 


. are such: arn as are necessarily | incident to. the complete Doasession . and aoe ae 


Ss 
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- iment of the aings assigned. mn Sotaihiaes assignee takes the property with all | 
the rights. ther eto possessed by his assignor, and if he has paid a valuable con- on 


| sideration may. claim all rights of a bona fide purchaser with respect thereto. 


= Upon the other hand, an assignee by operation of law, as, for instance, a ‘pur- 


chaser at a judicial sale, takes only such title as the execution debtor ‘possessed 
--at the time of sale. . The Monte Allegre, 9 Wheat., 616.. The doctrine of caveat 
emptor applies in all its rigor, and the buyer cannot get up the rights of a bona 
fide purchaser, even against. an unrecorded deed. ..... The purchaser. at an 
execution sale would: only take the actual title of the owner to the land itself, .. 
unaccompanied by any collateral claims or rights incident to the acquisition ee 
the Jand., . nm, “8. 3 : ye 

From this it is Neleas that, should any. of the causes arise e under said — 
section 2 of the act of June 16, 1880, which would result in a cancel-_ 
lation of the entry in question hérein, the intervener, as merely- a pur- . 
chaser at judicial sale, would not. be entitled to the repayment pro- 
vided to. be made to the entryman or his heirs or assigns. 7 ‘ 

If not an assignee to that extent, how can he be held. to be ane 
assignee to the far greater extent 6f recognition by the government 
as entitled to make the further annual proots and to receive patent 
for the land? The entryman alone possesses the right, until volun- 
tarily relinquished, to meet the further requirements of the law inci- 
dent to the entry. This personal right may not be taken from him. | 
Nor. if relinquished by him could his entry be given to another to~ 
: sora egged AD, other poe must initiate a right, noust make new 
entry. | : : 3 
It is not necessary to discuss the scope or utente of the Colorado | 
statute cited, since it can not be invoked to defeat the a of the 
desert-land act. | 

The. Department fails to find auhonty: for ee i proc of 
- annual expenditure by the intervener, or for holding him to be the 
legal assignee of the entry. | Therefore your aoe om relative to him ~ 
is hereby reversed ; pubd in nell other respects affirmed, | 


ISOLATED TRACT—-SECTION 2456, R. S., AMENDED | BY ACT JUNE 27, 1006. = 
| | ; Crrcunar. | oak | 
“Duparramnt | OF THE IxreRtor, a 

| Grverat Lanp: Orricr, 


eS se “Washington, D. iC; Saga 18, 1907. 
iol wa Receivers, U. 8. Land Offices. 


- Sirs: Hereafter the sale of isolated and disconnected tracts of ae | _ : 
lic lands will not be ordered under the act’ of June 27, 1906. (84 Stat, 9 


517), on application therefor, unless the applicant shal in addition | 


to the showing now required, swear that he desires to purchase the - 


~Jand: fleseribed: in his application for his own. individual use and ie 


. : actual occupation and not for,speculative De, All doce ape ie 


DECISIONS. RELATING TO ‘THE PUBLIC ‘LANDS. fa gk 519 ae ; 


- plications for in lands, under high ries: Rae not a heretofor e- a 
oe ordered, are hereby rejected, and. you are directed to notify the ap- — 


. plicant hereof, and hereafter you will not receive and forward any 
7 applications for such sales which are not oe by the oath herein ~ - 
~ required. | | ae 2 mo 
- _ Nery: respectflly, oo = - es R. AL ‘Bauuxon, | 
7" se ae - Commissioner. 
Approved: | Ds 
US AMES Ruvonen Ganrim, Secretary. 


ol 


—_—_— 


- | |" HOMESTEAD—USE or LAND FOR BUSINESS PURPOSES. 
_ Franers CG Baron. 


4 The fact- that a Hoa: entryman. uses a eee of ins iad anibraced in 


his. entry in: ‘connection with the prosecution of his saw-milling business, a ie : 
in no wise affects the validity of his claim under the homestead law, if. he 


is in good faith compres with the terms thereof. 


os Secretary Gartela to he, Cerin ee - the General a Offtee, | a 
50s W. We) oe April: 23, 1907. —(G. C. BR.) 


ve . This. case es lot 6, Sec. a and lot 1, eee 12, T. 1 S., R. 23 W v9: =. 
Gainesville, Florida, for. which Francis G. Eaton made aoe : 
entry, March 6, 1900. | - 


After due publication the entryman subraitted anal proof, May 23, a ae 


- 1905. The register:and receiver rejected the proof on their finding 7 


- that the land. had been entered and used as a site for a saw-mill and 


o that. the entry. was. = primarily: made for: a business site and. not as a 
: homestead. 3 


On appeal, your office, Tine: 8, 1906, affirmed: ais action of ‘tha’ — 


“register and receiver, and ener further appeal brings the case » 


_ here... It is shown that claimant has improvements on the land valued . 


at from $2,000 to $3,000. -He’has besides his own residence five dwell: | 
-. ing houses on the land, also a-shop, a store or commissary building, — 


oa san anil and stalls. "The extra. dwelling houses are not essential to. - 


his use of the land for agricultural purposes, but are used by his 

ie employes i in his timber and saw-mill business.. The testimony shows. 
. . that he has about. fifteen acres of the land. fenced and that he. has 
oe cultivated ten acres. thereof every year since he made entry. ee 


It is shown. that claimant’s wife has lived most of the time away 


“from the land. On this point he stated. under oath, at the request, of mee 


— the register « and receiver, the following: 


Se Ae explanation’ of the ‘fact that my wife and daughter has not. resided on the as 


land continuously: with me on my. homestead at Boggy, will say ‘that the home: Rast 
stead. is 25 miles back from the railroad, no church or school privileges. and _ 


- HOU very J healthful. My} wife owns a | dwelling house in De Funiak. Springs and = 


520. ‘DECISIONS “RELATING TO THE PUBLIC LANDS. 

_ my daughter is a pupil in the high school, the ‘term of which is. 8 months in the 
year, Like. many others, I am. obliged to do. business in ‘places. that are not 
- desirable: for residence. I ‘have my own residence on the homestead, as 7 do 


a business there, and own: no other dwelling house except this one on ‘the home- 


‘stead, but I cannot oblige my family to spend all their. time in such an unde- 
- sirable location. J am obliged to live there as that is where I make’ my living. a 


. -Have no other business elsewhere. 


_ Tt-is clearly shown that claimant. ed continuously on: ihe land, : 
with only. such short absences therefrom as the exigencies of hi _ 


_ business — demanded. - His wife's living: a part: of the time else-. - 


where for the reasons frankly given by him did not affect. his own 


ce status asa legal resident of the land. (Jane Mann, 18 L. D., 116. \ 
-. The basis of your adverse holding is that claimants entry was: not ee 


nade for a home and for agricultural purposes, ‘but was made “to. 


~ secure a suitable mill site,” and you apparently arrived at this con-~ 
— clusion: because “ most of the improvements ” are used in connection 
with his saw-mill business and because. his wife and. daughter did cat 


not reside with him all the time. =». 
—. But your office also found that: ane | | 
Pe The improvements made appear to’ be entirely euaed! by ane entryman, and: 
‘he appears to have literally complied - with. the requirements of the homestead. 7 
law as to residence and cultivation. ; eos con a ue 7 
The land involved herein was properly subje ect ie Homiecteud entry, ae 
and the fact that the entryman has for the most part used the land. - 
In connection with the prosecution of his milling business can inno ~ 
_ way affect.the validity of his claim. under the homestead’ law if he- 7 
has i in good faith complied with: the terms thereof. - oo 


This it appears he has done, both in the matter of residence: and. | : -— 
as cultivation, and it is not believed that the. teeny of iis ny eae 


* should now be questioned. on the existing record. | — 
The action appealed from is ie and the papers in the case a 


care herewith returned with directions to re- ena the claim an ea 


. harmony with the v views herein expressed. 
‘HOMESTEAD ENTRY=MINOR CHILDREN—SECTION 2a0r, R. S. = 


“Louise C. Moran. : 


| ‘Where. the minor child. of a. soldier makes: homestead ontayy under’ section 2307 cae 


Of the Revised Statutes, in his own’ name, by. a duly appointed guardian, ; 
and per fects title Theret; he cas exhausts his: right. under. the home- 7 ; 
a stead law. . = : Lye | 


Scoretary Garfield to the ee of the: General Land : Ofce — . 


2 (GW.W) April 28,1907, EP.) 


Louise C. Morea appeals from your ofies gegen of Sitio _ 


3 : 22, mes holding for cancellation. her homestead entry, made pleas. 
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15, 1904, ‘for: ‘the sw. 4 ae See. 11, T. gt N.. R a W. 5th P. Me 
| Chamberlain: land dicurice South Dakota. 

Tt appears that Miss Mor an, on October 25, 1897, i araendiane (she 
“being then the minor child of a deceased odie ae had rendered 


| : i the requisite military . service and had never exercised his homestead 
- right), made homestead entry, under the provisions of section. 2307 


of the Revised Statutes, of lot.8 of Sec. 7, lot 4.0f Sec. 8, and the W. - 


et s of the NW. 4 4 and the NW. 4 of the. SW. 4 of Sec. 17. (ontaising = 
167.55 acres), T. 95 N., R. 65 W., 5th P. M., Chamberlain land dis- 


trict, South Dakota. | ke : 

a Commutation ‘proof was submitted Mise’ Moran upon ‘this entry ~ 
J ‘uly. 11, 1902, and final certificate issued thereon July 17, 1902. The 
‘land covered by the entry was patented to her November 38, 1905.” 

-. Your office. held the entry of 1904 for cancellation on the. ground 

- that the entry- woman, having acquired title (by the entry of 1897) - 


to. 160. acres under the homestead law, was prohibited by the express — 


terms of section 2298 of the Revised Statutes from acquiring title to 


= 7 any more land under: the homestead law. 


It is contended, in effect, by the Appellant | that ake was. panties to. 


~~. make two homestead entries of 160 acres -each—one under section 


_ 9307 as the minor child of a deceased soldier, and one, after reaching 
~~ her majority, as an adult citizen of thé United States; and hence that. 
~ section 2298 does not apply to the entry in question. | 
a ‘Substantially the same contention was advanced by the widow of. 
- deceased - soldier in-the case of Adelia S. Royal ae L. -D. aS 
| In passing thereon Mr. Secretary. } Noble said: | 
It seems. to me that ‘section 2298 of. the Revised Statutes, aienie ae 


. answers this question. Because. two. persons are each qualified to make home- 
' stead entry for one hundred and sixty acres of land, and one. of them dies before | 


exercising that right, that fact does not authorize the | survivor to make ‘two 


- -entri ies, although he isthe sole: heir of the deceased. “The right to make home-. 


stead entry for land is a personal right. Ifa person ‘possessing the right dies . 


| without exercising ‘it, the right ends. If such person is a soldier, the law gives 


-to his widow, or orphan children, the. benefit of his military services. upon any ~ 
a homestead entry: made by: her or them. [ am not. aware, however, of any 
provisions of law which authorize the widow to make two entries: because her . 


7 husband neglected. to make one. 


That was a case wherein the. widow who had, aiden the provisions 


sj 6g SOL. section 2307, made homestead entry of, and acquired title to, 160 


~~ acres of land, moped: to make another homestead entry for 160 acres: 
Her appheron was, however, for the reasons stated, rejected. | 

o ~The rule snuiunecan nm that case applies with equal force to a case 
where the child of a deceased soldier, who, as a minor, having a. 

| homestead. entry of 160 acres under. the provisions of section. 2301, and * 


os acquired title to the land, seeks to. make another homestead entry: 


- Miss Moran comes: fan within. this Tule. ‘The decision appealed — 
from j is. therefore affirmed. | be OSes Ta Bee a 
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: FINAL PROOF-RESIDENCE—COMPLIANCE WITH LAW BY HEIRS’ OF 
. ENTRYMAN. Coss Se 


ST OHNSON ». HEIRS OF Matone. eS 


“There ean be no Monsees residence ww here actual Dont fae eesidenee: has 


_-~ never been established. | | 
While the heirs of a deceased homesteader fare the entry. free fr om any ‘default 


on. the part of the entryman, it is incumbent upon theni, in submitting - * 
proof, to show that the requiremets of the statute have been fully met, ~ | 


either by the entryman or by ore or in part. by the asc man and: in ais Ee 
~ by them.. ws oe 


; Sees H itohoook to the Commissioner of the General Land Ofite2, 
(GWLWs): April 25, 1907, _ (E. 0. P.). 


Christian U. Johnson has appealed to the Department: from your 
office decision of June 15, 1906, dismissing his contest against the — 
ee ney of Mary A. Malone, made January 12,1898, for the 

. 4 SW. 4, lots 3 and 4, Sec. 30, T. 384 N., R. 10 W., O'Neill land: : 


, pets Nebraska. 


James Malone, as the baie of Mary A. Malone, abet final Seog ; . 


| on said entry February 18, 1905. Claimant died December 29, 1904. 


Johnson combined with his contest a protest against the acceptance 


-. of the proof offered. Several grounds are set up as basis for the — 


protest and contest, only one of which is material, viz., the allega-. ne 
- tion that claimant never established a bona fide residence on the land. 


_. Your office; in affirming the decision of. the local officers, erred in 


holding that as cer was “taken sick in March, 1898, within S1x 


months after entry, and that her illness ae to the time of her 
death, this contention is not a material one.’ | 
It is only upon proof of the establishment of Bea on ane a 
land that the excuse offered. for her subsequent: absences therefrom. 
can be accepted. ‘There can be no constructive residence where actual 
bona fide residence has not been established. The rule is clearly 


stated in departmental decision rendered in the case of Grindberg : x. te? 


Campion (33 L. D., 248, 250), 1 in the following terms: 


Abseuce ‘caused by sickness may be excused where residence has been. estab- i 7 
lished on the land, but before such excuse can be i ie residence must be mee 


ey oo 


Tt follows, therefore, that unless dadwat eeablened residence " 
on the land there was no compliance with law during her lifetime, — 
as cultivation and improvement, without residence, is insufficient. 


. The preponderance of the evidence sustains the contention of con- rf - 
testant respecting the. failure of Mary A. Malone to establish a bona. 


: fide residence on the land during her lifetime. ‘Proof was offered 
less than two months-after her decease and it is impossible that suffi- 


cient compliance with the law could have se made hy’ or on behalf cake te 
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. of ihe a. The fact that ths heirs backs the entry free from, ‘any * e Ps : 
: default « on the part: of the claimant does not entitle them to submit 


proof until the’ requirements of. the statute have been fully. met, . 


either by the claimant or by them, or in part by. the claimant. ae 


in part by them. (Meeboer ». Heirs of Schut, 35 L. D., 335.). Meas- | 
-. ured by this standard, the proof offered must be rejected, and the 
statutory life of the éntry having expired, the same will be canceled. ie 


The decision appealed on 1S s hereby Eee 


_ SOLDIEEs? HOMESTEAD—CONSTRUCTIVE RESIDENCE. 
- Epwix G. Srrepie. e 
. In the commutation of a soldiers’ homestead entry credit ie Gonswuenve resi- 


dence between the date of the filing of the declaratory statement and the 
date of the entry based thereon can not be allowed. 


Sie Garfield to the Gene of the General aa Office, 
~ (Gr W. WW.) *- | April 25, 1907. : (A. W.P.) © 


-- February 7, 1905, Edwin G. Steele made homestead anes No. 1593 
for the SE. 4, Sec. 27, T. 99:N., R. 73 W., Mitchell, South Dakota, 
‘land district, following his soldiers’ declaratory statement No. 824, 

filed August 17, 1904. 

October 18, 1905, aianant submitted commutation coe In sup- 
port of his enh wherein it was shown that he established residence 
upon the land January 1, 1905; and that he resided there continu- 


: 7 ously until date of proof. The Tecali officers’ accepted said commuta- 
ton proof, and issued cash certificate No. 50 thereon, October 26,1905. 


- Upon examination of this proof your office, by decision. of May 24., 


1906, found that the. period of residence shown was only nine fionthe _ 
re and. seventeen days; and that, as. the claimant was not entitled to con- 


| declaratory statement. ead the date of eabliuent of his: actual ie 


7 : residence, the proof was prematurely submitted by four months and . . 2 
: thirteen: days. By decision of July 30, 1906, you also denied motion — 


for review: of said decision. Claimant. has now appealed from the 


Aa judgment of: your office to the. Department. i ee, 
. Section 2301 of the Revised Statutes, under which this Soe was. 

ae submitted, as amended by the act of March 3, 1891, required a show- 

aut ing of four teen months’ residence from dnier of entry. The provi- 


ae sions of this section, however, were modified by section 2 of the act of nee 
June 8, 1896. (29: Stat., 197), so as to permit the: commutation of or a 
| Homestead entries upon a showing of fourteen. months’ compliance ee 


we with the homestead law after the date of settlement, , instead of 2 fter - ae 


- Sate af ay: as forey required. oe 
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‘The effect of this modification was to give one claiming settlement 
prior to entry the benefit of such settlement on offering comrautation. 


proof. Where no such prior settlement was claimed, however, four- ag 


teen months’ residence from date of entry was. required in order to 


e commute. The Department in construing this act In the circular of: 
July 9, 1896 (26 L."D., 544), said that: | 


_ Constructive residence from the date of the entry ail’ be recognized Ww oo. 7 
settlement is: made and residence established within six months there 1£ ‘ter. 


The effect of this was to-allow a commuting entryman, as in the | 
case of one submitting ordinary final proof, credit for constructive | 


residence during the first six mouths of his entry, where actual. resi- > 


dence was established within that period. Fry. v. Kuper (31 L. D., 


159). But if a bona fide residence be not established within that a 


time, credit for constructive residence can not be. allowed to such’ an 
| entryman. — James A. Hagerty (85 L. D., 252). | Zs 
- It will thus be observed that while. ie act of June 3, 1896, sipee: os 


allows: credit for compliance with the homestead law. before entry, 7 


where such entry is based on prior settlement, yet neither the act nor 


. the circular. based thereon authorizes the allowance of credit for a 


period of constructive residence prior to entry. It must therefore ‘ 
be said that there is no law or departmental decision warranting the 


; acceptance of the commutation proof herein, based on claim of con- : = 
structive. residence between date of filing soldiers’ declaratory state- 
ment and date of subsequent entry based thereon. Such proot being ~ 


- preniature must be rejected and the cash certificate canceled. - 
The judgment of your office is proper, gue is accordingly’ hereby. 
affirmed. | | 


PUBLIC LAND-LIMITATION OF ACREAGH—APPLICATION—DISQUALI- : 
. FICATION, . 


Pimaks Vv. KNaurr. 


iene asserting claim by virtue of an ‘entry or entries under the public land laws: a 


to 320 acres of agricultural land, is disqualified to enter, or make or-main- | 


tain a valid settlement upon, other agricultural public land; and- no such 
rights ‘are acquired by the filing of an application to make homestead entr y, 


by one so disqualified, as will, upon his subsequently becoming ‘qualified, cs, 


affect: the rights of an inter vening qualified applicant.. 


- hoe Garfield to the Commissioner of the General Land 1 Ofice, a 
Cw).  April30, 1907, _(E. Bs te 


This case comes before the Department on the al of way “Ay _ 


Knauf from your office decision of May 26, 1906, rej jecting his appli- 


| _cation to make homestead entry of the W. 4 of ae NE. 4 and the NE.. 


4 of NW. 4 of Sec. 4, T- 25 N., R.1 B., Tewiston land district, Idaho. — - 
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“Tt appears honk the record that Honey! J. Elfers, ie had niade a 


| co land entry August 11, 1908, for a tract containing 323.40 acres, rie = 
oe, applied April 13, 1904, to fake homestead entry of the land. here in 


; es question, together with an adjoining 40-acre tract. His application: 


was. rejected by. the local officers because the tract applied for, to ~ 
gether with the land covered by the applicant’s desert land entry, — 


~~ would exceed in quantity 320 acres. On appeal by Elfers, your office, — 


1 


- by decision of September 16, 1905, affirmed the action of the local . ; | 
-- officers, but directed them a earee Elfers ‘that in the event. he 


_. relinquished a sufficient quantity of the land covered by his desert 


~ land entry he would. be allowed, in the absence of other objection,. 


— to enter so much. unappropriated land as would not, together with 


‘the quantity then | otherwise claimed by him, oa in quate 820); 


- acres.” 


| Notice of this ee was given Elfers, by. degiatared lettea’ Sep- | 


tember 21, 1905, but no appeal was taken therefrom... On September’ _ 


26, 1905, however, as shown by the affidavits of Elfers on file with : 
the ee he went.before a United States Commissioner at, Granger-’ 


ville, Tdaho, and executed a new homestead application. for the land 


: previously applied for, and on November 5, 1905, went before United. 
~ States Commissioner F. Z. Taylor, at White Bird, Idaho, and. there 


- executed a relinquishment of all but 160 acres of the land embraced. 


in his desert land entry. This relinquishment, together with his pre- 
-viously-executed homestead application, he left with Commissioner : 


Taylor to be forwarded by him to the local office, but owing to err O- Bs 
neous advice given him by Taylor, the homestead application was 


not presented at the local office until J anuary 12, 1906. The relin- _ 
_ quishment was not. filed until December 9, 1905. | 


In the meantime, to wit, on December 6, 1908, Knauft presented 
at the local office his application to make homestead entry of the. 


land here in question. This application was rejected by the local. 
officers on the day of its presentation, “because of conflict. with prior’. «+s 
ee ‘appl. HE of Henry J. Elfers” (the application of Elfers, elena ~ 2 
to being the one filed by him April 13, 1904). ee. 
“-- Upon the presentation, on January 12, 1906, of Elfers’ S end. ap- 2 
- - plication, it was rejected by the local officers because of conflict with. a 
the prior application of Knauff. _ | a | . 


“From the action of the local officers: in econ: their ee. 


-_ “applications Knauft and Elfers each appealed, and on their eos ; 


7 the decision of your office now under consideration ~ was rendered.. 


Your office held in that decision that, notwithstanding Elfers’s 
| failure to appeal. from its decision of September 16, 1905, or to take: : 


the action therein suggested within the time. gilowed. the land was 


ae not, at: the date of the filing of Knaufl’s application, subject to entry, 8 aan 
, for the reason. that it had not been determined by your office that : 
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proper notice sind been. given 1 Elfers or. cine he had failed to a = 


thereto within the prescribed time, and. hence that Knauff’s applica- ~ | 


tion could not have been properly allowed; that Elfers had settled 
upon the land in March, 1902, and has lived thereon and improyed 
the same for more than four years; that he applied at.the pr oper time 


to make homestead entry thereof but was unsuccessful in securing  . 


the allowance of his application prior to the filing of Knautf’s, 

partly because of his ignorance of the requirements of the homestead . 

law and partly because of the error of United States Commissioner : 

- Taylor; that Knauff does not allege that he has settled upon the 
land, but bases his claim thereto solely upon his application filed: 
‘at a time when the land could. not have been entered; and ‘that, in — 

view of. these cir cumstances, Elfers’s right to enter ihe. land i is supe- _ 

rior to that of Knauff. The action of the local officers i in rejecting : 

: Knaufi’s application was therefore affirmed. - | 

The act of August 30, 1890 (26 Stat., 891), provides that— 


No person who. shall after the passage of this act enter upon any. of the pub- : : ‘ 
lic lands with a view to occupation, entry or settlement under any of the public | 


land laws shall be permitted to acquire title to more than three hundred. ee on 
7 twenty acres in the agg regate, under all of: said laws. a = 


And in section 17 of the act of March 8, 1891 (26 Stat, 1008), it is a: a 
— declared that the provisions above set, forth— o | 
_shall be construed to include in’ ‘the maximum amount of lands the title. to _ 


 .- which is permitted to be acquired by one person. only agricultural. lands and : "s 


not to include lands entered or iis ed to be. entered under. the mineral land 


- Jaws. . ; 


The effect of es provisions is to disqualify. a “person, ane as- 
serting claim under one or more entries to 320 acres of agricultural 
land, from entering, or making or maintaining settlement upon, — 


re agricultural land (instructions, 83 L. D.,. 539). Elfers had — o 


made a desert land entry August 11, 1903, for 328 40 acres of land,and | 
the same remained of record as ores ty made until December 9, 

1905, when his relinquishment of a portion: thereof was filed. He 

Was charerers, during the period beginning and ending with the two © 
dates last above named, disqualified from asserting any claim, how- 
_soever sought to be ated or maintained, to the land here in ques: — 
tion. Hence his rights in the premises must be determined without 
reference to his first application or to anything that he may have done 


| upon the land prior to the time his disqualification as a homestead - .- 


entryman or settler was removed, 
_ This brings the Department to the consideration of the soplietton | 
of Knauff, filed December 6, 1905, three days prior to the time that — 


.. Elfers ‘became again qualified to initiate or maintain a. homestead 


claim. ..At the time Knauff’s application was presented the land was 7 
vacant, unappropriated public. land, and subj ect to entry by the first. 
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qualified @ copiease: The bale pri 10r° alatmiarit tiesto was Elfer s,and tsk oP 


he was disqualified. Whether the condition of the record with — oe 


| respect to Elfers’s. first application did or did not warrant the allow- — 
ance of Knauft’s application. upon the date. of its presentation is im- 


2 material, for Elfers’s application, even though final action may not _ 


have. en ‘taken thereon, did not constitute a bar to the filing of 
2 another application for the same land, which‘ would take effect as of 7 
‘the date of its presentation. ince the rejection of Elfers’s first 


7 application should become final (Jerry Watkins, 17 L. D., 148). -_ 
-_ There can be no question that the rejection of Elfers? s first application | 
has long’ since become final. Therefore, whatever the date may have - 


been upon which said application pea to be an impediment to the 2 


allowance of an.entry for the tract, Knauff’s rights attached as of | 


_. the. date. his application was presented: This, as before stated, was 7 - 


_-three days before Elfers’s disqualification was removed. Hencé it 
must beheld that Knauff’s right to enter the land 1s superior to that 

of Elfers, whose claim to the land can be properly. ‘based. oy on 

7 something he has done since Knauft’s claim attached. 

The Depar tment is unable to discover anything in the ord ae ‘e 


| “it that warrants the finding of. your office that Elfers has resided on 


the land for more than four years, or, in fact, anything tending to 


_ show that he has ever established a residence thereon. However, ln 


the view the Department takes of the case, it is immaterial whether 


7 _ Elfers has resided on the land or not. _ Neither is the fact that Knauff _ 


: may. not have settled on the land a matter that can be taken into 
consideration in determining this case, for he bases his rights, as he is. 


= clearly entitled. to do, solely upon his application, which was pre- 


“es - sented at a time when Elfers could assert no valid claim to the land... : 


For the reasons stated the decision of your office is reversed, and 


ag Knauff’s. application, | In the absence of other objection, will be | 
allowed. : . ae | 


eee) 


CONTEST -RELINQUISHMENT-SECOND CONTESTANT—PREF ERENCE 
iY ees RIGHT. | ns 


y ; 


Lat Bau v Camnont., 


| Where a contested. ate ig ‘Pelingutahed ated: the Contest. has heen nist ee 


| for want of prosecution, and while a second contest is pending, the second 
ae contestant is entitled to a pr ere ence right ot entry. 


| ~ Seer etary Garfield to the Opin tone of the General Land 0 fie ey — 


(GW. Mc? % April 80,1907, (EL FB.) 


- Lawreriee Carroll has appealed from the decision of your office of 


. 3 July 20, 1906, holding for cancellation his entry of the SE. 4 of Sec. | <= 
25, ‘Ty. 110 N,, R. 14 W., Sie South sae for conflict with the : 
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a 


: prior oreabn of James G. La Baus. It cs the eet, as. 


_to whether a second contestant. is entitled toa preference right. of _ 
entry where the contested . entry was relinquished after the ‘first’ con- ~ | 


test had been dismissed for want of prosecution and -while the second - 
| contest was pending. - The material facts are as follows: | : 
‘August 19,. 1905, Roy Weightman filed an affidavit of ones 


= against the entry of Jaines T. Ray for the tract in question, charging” 


abandonment, upon which no hearing was ordered. until January 15, 
_ 1906. Weightman failed to appear at the time and place fixed for 
the hearing, and the, contest was dismissed. On January 17, his 


- counsel was notified of the dismissal of the contest for want of prose- 


cution, and of his right to apply for reinstatement within thirty days. 

| January 29, 1906, Lawrence Carroll filed a contest affidavit, charg- 
‘ing’ ‘abandonment: hich was accepted and held to await = disposi 
tion of the prior contest of Weightman. | 


February 13, 1906, James G. La Bau filed in the local ‘office a 


: @alinquidoneny of ne entry executed by Ray December 9, 1905, and Z 


at, the same time tendered an application to make entry of the land: oe 


The local officers entered of record the cancellation of Ray’s entry . 
| by relinquishment of that date, suspended the application of La Bau — 


~ to make entry, and notified Carroll of his preference right, which he 


exercised February 27, 1906, by making homestead entry of the tract. 
- Upon the appeal of La Bau you reversed their decision and held — 
‘Carroll’s entry for cancellation, for the reason. that, as Weightman 
failed to apply for a reinstatement of his contest and: Ray’s. entry 


| having been cancelled during the time allowed Weightman. to apply . . 


for reinstatement, Carroll acquired ne right by his application to 

~ contest and was therefore not entitled to a preference right of entry. — 
You based your ‘decision upon the: decision of the Department of 
May 24, 1905, in’ ‘the case of Dugan v. Meyor and: O” Connell ct 
| “repartad), a | 

- The facts in. ‘that « case are in all mapazale ee similar te the - 
facts in the case at bar, except that in the case cited the tender of | 
the relinquiishment with the application to make entry by O’Connell 
‘and the application’ of. Dugan to file a second contest were on the 
same day. It-was held. that the filing of the relinquishment could 
not have been induced by the second contest, and it was upon that. 
ground that the decision was based, and the. entry of O'Connell was’ 

sustained. 7, Pen, “8 ne 
In this case the asia contest, was Aled: after the first contest 
_(Weightman’s) had been: dismissed for want of prosecution, and 
fifteen days before the filing of Ray’s relinquishment. — ‘The dismissal 
_ of Weightman’s contest was not a nisi proceeding but was absolute. 

It left the entry intact, with no contest pending against it. | , . ¢ 
The notice eis to. Se aah a Rule 43, » that he would be ae 
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7 “gen ee a within an file 2 an: application: for reinstate- f : ; 
oo. ment of his contest, did not have the effect. of its own force to revive 


i? - and continue the pendency of his contest, but. merely to suspend action © 


upon any claim or right that might intervene until the contestant had =~ 
‘been ‘afforded an opportunity to revive his contest by showing*that it = 
liens had been. improvidently dismissed: because of his failure to receive 
notice of: the hearing, or that his failure to attend and Pipreote his v4 


ay as ‘contest was from unavoidable cause. Syne. 

Se AG the time of the filing of Carroll’s contest ay S cntey was ntiet: ee ee 
er ‘upon. the. records, with no other contest pending against it... It was 
ee relinquished in. the face of. that. contest and Carroll was therefore : 


oo entitled to every right that.a. successful contestant may secure by aoe 


reason of the relinquishment of the entry. His right was subject 
~~ only to the right.of Weightman to show, within the time allowed, that 
~ his contest had been improperly iene As no such showin was 


~~ made, Carroll’s right was not affected by the application of La Bau , 


~ made simultaneous with the filing of Ray’s relinquishment. — 

It is a well-established. rule that where a contest is dismissed for 
want of. prosecution, leaving a second contest pending, or where a 
second contest is filed after the dismissal of. the first upon the same: : 
charge, a_relinquishment of the entry filed thereafter will inure to the 


~~ benefit of the second: contestant. Huffman... Milburn (22 L. i ee 


2 346) ;. Heinrichs. v. Bakkene. (23 L. D., 234). | | 
The rule that a second contest aBates upon: the vaauatioie of 


an entry pending a prior contest,. leaving the land’ open to entry by . 


the. first: legal: applicant, subject only to the preferred right of the. 


successful contestant, is not. applicable in. this case, for the reason that ~_ 


- the dismissal of Weightman’ s contest left the entry intact, which was — 
| afterward relinquished. | while Carroll’s contest. was pending. The 
~ cancellation of the entry upon the filing of Ray’ S relinquishment may — 


os be presumed to. have been the result of Carroll’s contest. Hemsworth.. oe 


ee a v. Holland (8 L. D., 400, 403). It is not the date. of the execution oe | 
. but: the date of the ling: that. fixes the date. of the relingnishment. eae 


cae ae “Huffman v. ‘Milburn. (supra, Pp: 348). 


| _ Your decision 1s. reversed, and the ony of. Carn oll will, remain _ 
: intact. Ae ok . a : 


- 2 _ PRACTICE—TRANSFEREE—N OTICE-RULE ae 


- Onarnns iH Baverrr. 


a wy -piitchaser ‘from the: State of lands elected. by if as. school: -land indemnity, a 


- who fully discloses his- interest, is entitled, under rule. 83 of practice, to 


ee : o notice of proceedings in the land: department affecting | such Jand: and itis... .. a 


~~ not necessary that counsel authorized to repr esent the purchaser shall also E 
show authority to. represent eae State. . . Bc, te ey 7 


7 es _ B80—vor 35—06 MBE | 
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— ray Neuielie Garfield to the Cena: of. the Gener al Land Ofied, 
oe Ae W. W.) April 80,1907. (FW. 0) 


Oe The net lias considered the. eects tro om your “office ee 7 
sion of March 15, 1907, adhered to April 8, 1907, refusing to recog-. 


at nize the appearance oe Mr. Charles H. ‘Babbitt, as attorney. for N. . 
7 Haskell Withee, transferee of the State of Or egon, in the matter of a. ._ 
certain list of indemnity school land selections, until he shall fur nish : 


evidence that he is authorized to represent: the State of Oregon. 
March 5,.1907, a notice of. assignment was filed in the local land. 
~ office at Roseburg, Oregon, consisting: of an affidavit by N. Haskell’ 
| Withee, to the effect that he claimed an interest Im. certain. described é 
lands. acquired by purchase from the State of Oregon, said lands — 


cone having been selected by the State as school land indemnity ;. that the ‘- a 


= affidavit was filed for the purpose of giving notice of his claim to ee 
the Jand department, in compliance with the. provisions of. rule. Ol Bae 


practice 84, and he asked that notice of. any action taken. or tequire- «|. 


ment made with respéct to said selection, in whole or in part, might 9.) 


es be given to him or as his authorized, attorngy,. Charles HL Babbitt, : ny a 


= “-Washington, D.C. oa 
: The register at Resire forwarded said notes ne Ls letter of a 


a ae “Mar rch 5, “1907, in which he stated that notations had: been made upon. a a 
rl. 7. the records of his office. Prior ‘to the filing of said. notice Mr. Bab-. ee 
pitt: had filed in your office’a formal appearance, in. behalf: of Withee. =. 


as transferee of the State, in which he stated that an affidavit. diss? a" 


| es closing interest will be forwarded to the Roseburg | land ‘office as pro: ee Ae 
vided. by: rule 84 of practice, March 15, 1907, your office advised Mr... ae 
_. Babbitt, ‘after referring to the case of: the State of Drea Ge L. D., oe at 


Sa ae. wherein. it was held (syllabus) : | : 
ae oN purchaser of: the State’s interest in school’ indemnity ‘ands prior to the ao a 
ae spnoaal and. certification of such. lands. acquires no rights thereby ; and if: the | 


: “State, in | such: Case, waive. ‘its right. to claim: under its selection. the" purchaser wees: 


aos has. no etna to be heard before the CORO EE ak pa Aes 


. | E that— 


“This office must secine, 6 recognize your appearance ‘until: you. furnish ee one 


; dence that. you are authorized to. represent the State of Oregon. “ 


"Marchi6; 1907; Mr; Babbitt: advised. your’ office ‘that he: did ‘not. 


oe desire to represent the State of Oregon’ further than might be neces- — & 


: "sary to present the interest of his client as transferee of the.State; 
~~ “that he had been ‘informed. that one Charles H. Oliver had contested oe 
-... the claim‘of the State under its selection in’ ‘question ; that hearing 2 
ae ae ~ and decision had: been rendered by. the ‘district. land. officers, the case: oes 
being: styled, “ Charles H. Oliver v. the State of Oregon. and N. Has- oe 
ss - kell Withee, tr ansferee,” the State and the transferee cooperating ee 
ee _ the | defense of the, selection ; and in. view of all the Gireumstances: he a Ne 
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—s: necgidted:| the recall: of your: Jetter of: fhe: 15th of Mareh, ‘that hi ap- ar, 
pearance in behalf of Withee be accepted, and that he be: notified of a. 
~./-any action taken with respect to the land involved. Thereupon fur- 

_ ther consideration was-given to the matter in your letter of. Aprils) al 
1907, addressed: to Mr. Babbitt, in which your office adhered to the 

a ~ position taken in the letter of March 15, , 1907; ; whereupon Mr. Bab- a ae ae 


ee e bitt appealed to this Department. Yh aes 
"This. Department has uniformly held that the sirens Seon an 


. unapproved selection is in no better position than the State making an : : 
--: the selection and that in the matter of the selection the United States 


cr deals: only with the State. ‘Nevertheless, the equity of a bona fide 


eS a _ purchaser through the State has been repeatedly recognized by t this i. 
-.... Department, both with respect. to. permitting supplemental action. oe 
-. looking to. the protection. of the interest’ of the purchaser through .. 


‘ further. selection by the State (California and Oregon Land Com- i: 


“pany et at., 88, Li. D.. , 595) , as well as permitting completion of title 


in the pirehacer cade other laws where the claim of the State under 


which the purchase was made fails, (Jones. ». Arthur, 28 LL. D., 


oe 935; Butler-v. State of California, 29 L. D. 610.) 


"Rule 84 of practice, above referred to, provides: 


Transferees and encumbrancers. of land, the title’ to which is dist nea or is 


.. -' in process. of: acquisition. under. any. public land law, shall, upon: filing notice of 
bie the transfer ‘or encumbrance in the district” land. office, become entitled to _ 
“> peeeive and: be given the. same. notice of. any contest or other. proceeding ‘there- 


after. had: affecting such land which is. required to. be given the original claimant. 


Every such’ notice of a transfer or encumbrance must be forthwith noted upon: 


: the records of the district land office and be promptly. Eeverie? to, the General a 
: Land Office, where: like notation thereof will be: made. . ) 


~ Claimant, seems to be clearly within. this fle: 


Ww hile it. 1s perhaps wise to refuse to recognize. an appearance 1 in ee 


a msitter, involving an indemnity ‘school land or other selection. which "200 
aa - fails to disclose-the interest sought t to be pr otected with proper shows 9 fel 
ing of authority. from. the party interested; yet no good réason appears 
...- for refusing recognition in a case like that made by the record now. 
ee before this: Department, nor ‘does it: seem. necessary. that the. party” ere 
show: authority. from the State. In the absence of such’ authority, A beset ss 
i cee MODY, be that he can not waive the claim of the State, but he seems 
“.- --to be entitled at least to the right of presenting in the interest of the = 
a transferee from. the State any showing: desired i in. the e furtherance and. acta 


| eee for the protection. of. that. interest. ee 
. The demand. made in your office letter or ‘Mardi 15, aoe inet : 


oS '» guthority. to. represent the State of Oregon be first filed before. ‘recog- ae en 
«nition will be given to the appearance of Mr. Babbitt, in the interest = 
of the transferee of the oe will no ne be insisted upon and I you i 
nee ~ will, so > advise him, ee : | 7 oe ae 
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INDIAN LANDS-CHIPPEWA AGRICULTURAL LANDS. 
CrrcuLar. 
DEPARTMENT OF THE INTERIOR, 
Genrerat Lanp Orrice, 
Washing gton, D. C. Agee 20, 1907. 


- Registers and. Roe 
Cass. Lake, Cookie. and Duluth. M inihesbia. 


, _GunTLEeMen ; I inclose herewith a schedule containing 999 29. AL aa 
acres of lands in the former Chippewa of: the Mississippi, Red Lake, es 
White Earth and Fond du Lac Indian reservations, being Chippewa. > 


ae lands: ceded. under the act of January 14, 1889 (25 Stat., 642), and - a5 


. classified as ‘ ‘aericultural ” in accordance with said act, as amended 


| ~ by the act:of June 27, 1902 (32 Stat., 400). ‘The lands arete Reig ‘an 7 
posed of to actual settlers only, idee the provisions of the homestead. 


law, as provided in section 6 of said act of January 14, 1889, and — 


Be under the laws applicable to town sites, as provided 2 act of Febra- | < ~~ 
ary 9, 1908 (32 Stat:, 820). 3 


The hour of 9 a. m., July 1, 1907, has been fixed upon as ‘the time on 


and after which these lands will be opened. to settlement and entry a oS 


| . and notices for publication, as required by statute, have been for- cae 


warded to the newspapers in which they are to be published. 


ii Applicants for these lands must possess the necessary qualifications: ae 


| required i in the case of ordinary homestead entries. 


Each settler is required; by the act of January 14, 1889, to: pay ‘for’ _ 


. the lands settled upon the. sum of $1.25 for each acre, such payment Ng 


to be made in. five equal annual installments. ‘The five annual pay-. ee 
ments must be paid at the end ofthe first, second, third, fourth, and oie 
fifth years, respectively, from the date of the homestead entry.” — 

- The usual fee and commissions must be paid at the time of original goes 
entry and when the commutation or final. payment and proof: are os 


_ made, but you will not collect any payment for lands in excess of 160 
acres embraced in one entry when the original entry 1 is allowed, as the 


payment for such excess area will be chided: in the whole amount. ~ . 
_. required to be paid in installments. See instructions of August 17, 


1901 (81 L. D., 72), and September 6, 1901 (31 L. D., , 106). 


Under the set of March 1, 1907 (Public, No. 154), enirymen arealso. . 


required to pay, in addition tothe fees and charges above mentioned, 


a pro rata charge for the examination and investigation, Of the. 28° «? 

. swampy and iaetlowed character of the lancl, as provided in the act 
of June 21, 1906 (34 Stat., 352), and for the drainage and reclamation ae. 6 
“OE saicl Tarids, The anon of these charges can not now be. deter- age 

mined. As soon as the charges are fixed, you will be fully advised — 


in regard thereto, and also instructed in n regard to the issuance. of 
_ eS upon payment thereof, ne ie 


ae PTeneiee: for said lands are to be given: the current numbers, s, Chip? eee 
pee pewa agricultural series, and reported on separate abstr acts. oe as 
_ Under the third proviso to said section 6, any person who has HOPE. Ae 
heretofore had the benefit of the homestead or preemption law, and... : |. 
whe has failed, from any cause, to perfect the title to a tract of land. 
heretofore entéred: under either of said laws, is entitled to make a | 
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In ‘allowing es fee ad lands, you will note on the tract books oe 
wae read on the receipts and applications, as. follows: “Act of March Ty, 2, 
mee 1907—Public, No. 154.” | :. 


_-» No-cash or final certificates. are to. be aed on ie entr ies allowed" ~ | - 3 
he under said act until all the charges authorized ‘Py. said act are ae as 


a second homestead’ entry of these lands. An. ee for such right _ e 


a “Taust, deser ‘ibe his former entry. 


The agricultural lands now to. be ane are not. ‘affected: by ‘the 1 : 


te "provisions of the act of May. nee 1900 (31 Stat., 17 9),: ‘known as the | 
free homestead. act, for the reason that they” were ‘not. . Se same to. 
*s ‘settlement ” prior to the passage of said act. : | 


“By act of February 9, 1903 (32 Stat., $20), eae 8, Title 32, 


as. the Revised. Statutes op the United. States, entitled “ Reservation 4 | 


and sale of town sites. on. public lands,” was extended to. and declared. 5° 


to be applicable to. ceded Indian lands. within. the State: of Minnesota. | 


a The general town-site: circular of June 12, 1903, will apply to applica- 


tions made ainder. said act, subject, howaves, to the fur ther provigions’ 


an of thé act of March 1, 1907 (Public, No. 154). 


All persons. who go. upon any of the lands from aehich. ie timber a 


- has been. cut. and removed: under. said act of Jt une QT; 1902, some of . 
ee _ which are: described’ in the schedule herewith, or. ‘upon any of the 
ie other ceded. Chippewa lands described in the schedule, with a view... 
- to: settlement: thereon, prior ‘to the hour the lands are formally opened ee 
to. settlement and_ entry,:. as above set out, will be. considered and =. | 
; dealt with as: trespassers, and preference ell be given the Prior legal oe 
applicant, notwithstanding such unlawful: settlement. | : 


_ The disposal of lot 8, SE. 4 SW. 4 sec. 380; lot 3, E. 4 sf NE. 1 NW. 4 


a Oy see 31, T. 145 'N., R. 95. W.; “SW. 4 “NE. 3 ee NW. 4 NW: 4,. NE, td SE. 5 a : 
Re 1 sec. 10; NW. vi Nw. 4 Te 9SW.3 SW. 4d sec. 11; “SW. 4 NE. £ sec. Ob, ae 
ce ‘om 145, N, Re 26 Ws: NE. 4 SE. 4, ‘SE. i NE. 3 4; sec: 8 ‘lots 1, 2, ‘SW. a 
(ENE. £ sec. 18, ots 4 and >; Sec. 82, T: 143 No, Reo Ww : NE. re Sw. 2 ae e 
L eo So NW. 4 “SE. 4 sec. Ts NE. j + NEL t sec. 19; T. 143 N, BR. 32 We lots. ee 
eo eS. 4, oe 6; ae it sec. L T. 145 N., BR. 32 Ww. is subject te the eee 
ere ght of the. United States to construct: and maintain. dams for the | oe 
_ purpose: of. creating reservoirs in. aid of mavigenon,: as 8 provided ine a ia: 
7S the act of. J une 7, 1897. (30: Stat.,67). 


~The right: of way of the Norticm: Pacifie. fey Caipiay i. 


=. LS extends across the Fond du Lac Reservation 1 in 1 Ty 48 XN, Rs. M, 8, z ae : 
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i: Sand 19. Ww, and the disposal of the following tracts’ j is subject to. ai | 


@ right of way, viz, NW.4 SW. 4 sec. 5; NE. 4 | SE, 4, NE. 4 SW. 4 4 sec. 


- 6°T. 48 N., R.18 W.; NESE. 1,8W.d SE. Lec. 1, T. 48 N. R19W. 


| “pheroter . 1D allowing entries for any of said tracts you will note on 


| - the original entry papers that it is subject. to the right of way. of the. ; 


Northern Pacific Railway Company, and ‘you will also make. a similar * 
note on the final entry papers when the same are issuedss f° 7 
You will at once make requisition for such blank forms. as. you will: os o 
| need j in connection with the entry of these lands. ° Printed copies Of fe 
these instructions for distribution will be forwarded to oe as soon a8 es: 
“ practicable. 7 | oe 
a You are particularly enjoined to exercise proper aitigened i in oe je 
that no entries may’ be allowed for any lands in said. reservations 

a, et except the tracts described in this schedule and such other tracts as ae os 
Se ce have been previously opened by proper authority: | a: Pa as 


“Very ee: a 
“ R. A ‘BaLiincer, 
Magma | } 
| J AMES Ruponrst GarPIELD, 
Secretary. 


| [Schedule omitted.] 


Commissioner, 


aa RECOGNITION OF AGENTS AND ATTORNEYS BEFORE ‘DISTRICT ¢ LAND ae 


ae Ores 


‘RucivarroNs. 


1. An attorney at law who desires to represent ene or con-, ae 


i : “testants before a district land office must file a certificate, under the e 
geal ‘of a- United. States, State, or Territorial: court. for the’ judicial. "i Lf 
‘e district. in which he resides or the local land office is situated, ee = 


a Secs he i 1s an attorney in good standing. Pi ae to, 
2. Any person (not an attorney at law) who desires 4 to appear as oes 


an agent for claimants or contestants before a district land office. ee 


must file a certificate from a judge of a United States court, or ofa | a 
State or Territorial court having common law jurisdiction, except Ss 
probate courts, in the county wherein he resides or the local office is... - 


- situated; duly authenticated under the seal of the court, that such 


person is of good moral character and in good repute, possessed of i 
the necessary qualifications to enable him to render clients valuable - oo 
~ service, and otherwise competent to. advise and assist them in . the eae 


| ‘presentation of their claims or contests. 


8. The oath oO. aes ee a section 3478 ‘of the United : oe i. 
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- 2 gs States Revised: Statutes must also be filed by applicants. ace case. eit a ue 
. a firm, the names of the individuals composing the firm must bee te 
os given, and a: certificate and oath as to each member: of. the firm will ee 


be required. 


4. Ane en ‘to practice ander the above “ragulations must” 


address a letter to. the. register and receiver, inclosing the certificate 7 ee 
ss and. oath above required, ‘in which letter his ‘full name and post-office ‘a ae 


address must be given. He must. state whether ‘or not he has ever oe oe 


- . been recognized as an attorney or agent before. this Department co < 
is. any bureau thereof, or any of the local land offices, and,ifso, whether: . ~ ae 
- he ‘has ever been suspended — or. disbarred from practice. He. must. 
also state. whether he holds any. office under the Government of the ~ eee 


: ee United States.” eee 
- By After an. ‘application to practice. has been filed 3 In due ae the: me ee 


- rebar, and receiver will enroll the. name and. post- -oflice address. of 7 ‘ ca 
ae 2 the. applicant. upon a record kept by them for that purpose, and si a ee 


and: deliver: to-him certificate of ‘such. enrollment, and thereafter 2 : : 
recognize the. applicant as an attorney or agent, as. the case may be, 


"unless they have good reason to believe that the person making the = 
_°.. application is unfit to practice before their offices, in-which case they 
Deer will at once. forward the application to. the Coiimissioner. of the ; eo 
a a. General Land Office, with a report giving full specification of their~ . - 
"reasons for so doing, and furnish a copy of such report to the appli. 9: -. *. 
Vy. Sant and notify. him that he will be allowed to file a reply. thereto Se 


coe oo with: said Commissioner within thirty days from such notice. panes 
6. When you have: recognized and enrolled the name of any. person Heats 


sas an attorney or agent, you will: at once advise the Commissioner = 
of the. General Land Office of that fact, and a sa name and Bote Cue 


tn a i office address. of such person. ° a 
“eR. attorney or agent who has besie ndviitted: to eee in. oc ge ie 


ave = “Spantionlan’ land district, or in the Department. of the Interior; may: oe A 
» be enrolled and. authorized to practice in..any other district. upon... - oe. 

. “filing : with the register ‘and receiver of such district. a certificate ‘Gf 2 
eo the: tegister: and receiver: before whom he was admitted to -practicé, - oe 
ee ors a certificate of the Commissioner of the General Land Office, d that ee 


~ = a he i isan attorney or agent in good standing. | | : : ee 
2 Be Every. attorney must, either at. the time. ‘of entering ae appear a 


eae ne for a claimant or contestant, or within thirty days: thereafter, or 
oe » file. written authority for such appearance, signed by said claimant... ° ‘ 
 -or contestant, and setting forth kis or her present residence, occupa-. 
ook tien: Jand post- -office. address Upon a. failure to file such written 
cae Ruthetity within the time limited, it is. the duty, of the register. and As rue - 


Oo When. the appearance is fora person other than: a aman, or oe 


ioe "contestant 0 = record, the penne or r. agent will be required to state. = 
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the name of thes person for whom te appears, iis post: “ofits address, | 


. the character and extent of his interest in the matter involved, and a 
| when and from what source it was acquired. Authorizations and * 
powers signed or executed in blank will not be recognized, | 


10. If any attorney or agent shall knowingly commit any oe the — 
“following acts, viz: Represent fictitious or fraudulent. entrymen ; 
prosecute. collusive. contests; speculate in relinquishments of entries ; 


/- assist in procuring illegal or fraudulent. entries or filings ; ‘représent ee 


© = himself as the agent or attorney of entrymen. when he is only an ;: 
attorney or agent for a transferee or mortgagee; conceal the name or 


| _ interest of his client; give pernicious advice to parties seeking to z ; . 
-_. obtain title to. public land; attempt to prevent a qualified person from. | 


7 settling upon, entering, or filing for a tract of public land properly: ke 
subject to such entry or filing, or be otherwise guilty of dishonest or 
| unprofessional conduct, or, who, i in connection with business pending ce 


in local land: offices or in this: Department, shall knowingly employ 
as subagent, clerk, or correspondent a person who has been guilty of 
any one of these acts, or who has been prohibited from practicing 
before the register and receiver or this Department, it will be ue 
. cient reason for his disbarment from practice. | 
| 11. When any register and receiver shall, either Hvough tie see | 

- personal knowledge or. through any charge sworn to by some other 


person, have information that an attorney or agent admitted to». 


practice before their office has been guilty of any act or misconduct 


which would warrant his disbarment, such. register and receiver shall 


at once make investigation, and if they have or find reasonable © - 
grounds for believing the attorney or agent guilty of such acts‘of mis-.- ~ - 
*.. conduct, they will at once formulate specific charges against him and ~ 

roe fouward the same to the Commissioner of the General Land Office for’ 


~ his consideration and such action thereunder as he. may direct. 


12. If the Commissioner of the General Land Office finds that any = 


see charges. preferred by any register and. receiver. are sufficient to sup-" . 7 
'<. port a disbarment ‘proceeding, he will at: ence forward the charges — Pe 


= submitted to him to the register and receiver. with his approvel. and i : 


a a a such. directions as he may deem necessary, and thereafter the register - oe 
and. receiver will at once furnish a copy of the charges | to the accused 
acy attorney or agent, and notify. him that unless he, within: thirty. days. 2.0085) 
from such notice, files in their office a denial of such charges under. 
oath, the. charges will be taken as confessed and forwarded with the = 

' yegister’s and’ receiver’s report thereon to the Commissioner of ‘the ees 


a General Land Office for further appropriate action. eres 
-18. ‘In all cases where denials are filed as. required: by: Rule 12 Gs 


7.  Fewot the register and. recelver will at. once fix a. day for a. hearing 7 UP mS 
~. under such charges and thereafter. proceed i in the manner accel ee 


oo : by! the Rules : f Pract oti ce e regulating other Seri before their office. 


‘ oe @ a 7 ‘i - ‘ Sy 7 
eDo. ate 5 z 5 
ec: Hy ‘ 
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| 14, In aT cases ee an acces attorney or P agent fails’ to file a 


~~ denial ‘as. required. by Rule 12 hereof, and in all cases where the reg= a 
: ae ister: and. receiver have rendered a decision, either favorable or unfa-. — 
- vorable to the accused attorney or agent, a fiee a hearing, they will at_ 
once make report and econ nandaticn thereon to the Commissioner => 
“of the General Land Office, and furnish. the accused attorney or agent. : i 
with a copy of such: report: and decision, and notify him that he will = 
be allowed thirty days from date of rat notice within. which to file Ae 


his obj ections thereto with the Commissioner. 


“15. After the expiration of the thirty days. Coasts In Fale 14, or Re eet 


. ae if the accused attorney or agent so request it, the Commissioner 
~ -of the General Land Office will Bonsides the record and recommenda- 


: “tions forwarded by the register. and receiver, and if in his: judgment 
AG disbarment is not. warranted, he will Tacs the charges and notify — 


aoe the register, and receiver ‘an the accused attorney or agent thereof; . - ae 
_ but if he finds that disbarment is warranted, he will render eae ee 

+. decision so holding and notify the accused attorney or agent thereof 
ae and: of his right of appeal. therefrom within the time and in the mene” 2 fo 
- ner-prescribed by the Rules of Practice for other Appeals to the ces eee 


7 retary of the Interior. | ae ee 
16. If. any accused ee or ant stall. fat to appeal from the !: Sith ee 


- (eo deciien: of the Commissioner | of the General Land Office as: ‘pre-. nae 

~~. seribed in Rule 15, or if the decision of the Commissioner is affirmed = 
- on such: appeal, anh attorney or agent will thereafter stand dis- 
us y - barred: and be- precluded from representing claimants | or contestants _ te sili =, 
~~ .béfore the local land offices, and the accused attorney or. peat and the ue ee 


- register and receiver will be so notified. oa. 
241, Prior -t0. their actual disbarment. attorneys and agents’ will be Moe ee 


oe “‘yecognized as such, unless for special reasons the ‘Secretary of the ee ee, 

>. Interior shall oe their suspension from ‘practice during the pend- 
“ eney of the. proceedings against them, but registers and receivers will ee 
oe ino no case attempt t to suepend: them. 7 + ; 


| Approved “April 20, ‘1907. | a : 
| od AMES: Rovoues Garren, 
ee as ‘Seoretary. 


a 


a ‘Baraom, es 


“STATE SELECTIONS UNDER GRANTS FOR EDUCATIONAL AND OTHER | - a 


= a PURPOSES. 


 Rucutarions. 


“4, “ALL ‘lands: aledted mse be froin: the unappropriated roa 


_ “surveyed me land, within the State « or porte malking the selec: : oe oes 


B88? _ DECISTONS RELATING TO THE PUBLIC TANDS. 


“od tion, seal thaw nonminer al ahhai ee must’ be chown by the ney | 


of some responsible party, having and testifying toa personal knowl- _ 
edge of the land, and shall apply to each smallest ee subdivision 


ea of land selected. . 


acres, 


2..'The selections In. any one. list under aie grants ag none in | 


a quantity, should not exceed 6,400 acres, and the selections 1 In any one — : | 
es SEO E, indemnity school lands must not in the > aggregate exceed 640 " 


3, All lists. of. indemnity aor lands must : prepared. sO. “that: 


; each selected tr act will correspond in area with the base tract, and 


separate | base or bases must be assigned to. each smallest legal sub- , 


division of land selected. 2 
4, The assignment: of a ‘portion of the smallest eal sands on : 


' of a a school section as the basis, in whole or in. part, ee indemnity - 


_ selections, is permitted ; but sich. assignment is an election by the 
State or Territory to take indemnity for the entire subdivision, arid 


- is a waiver of its right to such subdivision, and any Pee balance 
~~ must be used for future selections. — 


2D. The cause of. the loss for. which maeuinite 1s saleetea! uae be 
| specifically stated, whether by. entry, reservation, the mineral char- 
acter of the land, or the fractional condition of the township. - 

6. The- selecting agent must file with éach list of selections of | 
indemnity school lands a-certificate showing that:indemnity has not. 


previously been granted. for the assigned base lands,. and. that no ..° 


previous selection is pending for such assigned base; and. with each 
list of selections of lands under quantity or special. grants, a certifi- 


7 cate. that the selections and those pending, ‘together with .those — 
| approved, do not. exceed the total amount granted for the ‘PUMpose : oe 


a stated. 


T Where. indemnity is pesaee an echGor and: in alae ‘becatisé | 


of their inclusion within any. Indian, military, or other reservation, 


the list of selections: must in every case. be accompanied by a certifi- ie 
ay cate of the officer or. officers. charged with the care and. disposal Of be 3 
~ school lands, | that. the State -has not. previously sold or: disposed ee Ms 
~~ or contracted to sell or dispose. of, any of said lands used as bases, Pee 


or any part thereof; that the aur lands are not in’ the: possession a - 
of, or. subject to the ata of any third. party under any law or per- 


| © mmission of the State or Territory; and within three months after © . 
the filing of any such list. of selections, the State or Territory must | 
in addition file a certificate from the recorder of deeds or official -cus-. # ay 


- todian of the records of transfers of real estate in the proper county, =. 


_ that no, instrument purporting to convey or in any way. encumber oe a 


the title to any of said lands used as bases, is of record, or on filein = . 


ee his office, and pen the report of the local officers of the failure of | | a . 


ae thie State to file sich certificate within the. required time, any selec- ar en 
ue ‘tion. upon such: base lands may. be canceled. without previous notice: i. o 
se? Be The: legal ‘fees ea by Jaw must nO any all ae of | are 
2 ‘selections. : 3 an 

-...- No more than one. ‘snumber rust be given to any list. of selections, oe 
oe “notwithstanding, it-may contain more than one selection. | 
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9: Notice of selection of all Zands must be given by publication: | 


ee oe a week for five successive-weeks in a newspaper of general cir- 


ie ~~ etilation in the county where the lands are located, the paper to be — a 
oe _ designated by the register. es 
~° 40. Notices for publication will be prepared by the eae at the 


- time of the acceptance of the selections, and will be transmitted by — 7 
aan registered mail to the proper State or Territorial official for publi- ey 


-.- cation in the paper or papers designated, and a.copy of such notice © - 

| a ~ shall also be posted by the register in a conspicuous place 1 in. his office; = wee 

and remain so posted until the expiration of time allowed for the leon de ane 

: . submission. of proof of publication. ‘2 eo 2 2 ee; 

oe _ To save. expense, the register may embrace two. or more 3 iste i in wenee ae 

ae ~ publication, when it can be done consistently with the requirement — se 
of publication in a newspaper of general circulation in tne: county, |: oS 


: a, where. the Jand is situated. 


= 2 The published notice will embrace only the selected tienes Aéscribedt i i 
Ble by the largest legal subdivisions embraced in the separate lists, care tere 
a ose being taken. to avoid ee of numbers of Sections, Ag ee Mg 


and ranges. 


oi S11: Proof at publication will be. the: affidavit of a publisher On 
foreman: of the newspaper employed, that the notice (a. Copy On 2 
oo “which must be annexed to the affidavit) was published 3 in said news- 
vos". paper once. a week for five successive weeks. Such, affidavit must. SS shee 
: oe show that. the. notice was published | in. the’ regular and entire issue — fae a : 
ieee ats of the ‘paper, and was ee in. the mas proper. and not ee ey 


| — - : 3 in. a supplement. 


me ~The: proof of eae of noes must i filed. with the reenter: fe = 
oe within ninety days after receipt of notice for publication, and will = | 
be forwarded by the register to the General Land Office with a re-- 
- port. as to whether protest or contest has been filed against any = 
~~ selection, and if protest or contest is filed, the same shall. accompany: acee 
a the report. Failure. by the State or Territory to furnish proof of ae 
on ~ publication. within the time limited will be cause for the rejection’ 2-9! 00~ 

- of the selection, upon report. of such failure by the register, accom- Ce 


os a “panied with evidence of service of notice prescribed in rule 10. 


gee During the. period of publication, or any time thereafter, and ee : - a 
8 final il approval and oon, the local officers may receive , Protest. A see 
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or sontest as to any of ins tracts applied for, and tr ansmit the same 


ore ate the General Land Office. . | 
Where lands sought to be selected are alleged ee way Nee pr rotést to 
“be mineral, or where applications for patent therefor are presented — 
under the mining laws, or are otherwise adversely claimed, proceed- _ 
ings in such cases will he in the nature of a contest, and Sail be Boy a 


~erned by the rules of practice in force in contest cases. 


. 12, When a list of selections is received by mail on “the 2 morning 
that the selected lands are opened. to settlement, entry, or selection, » 
it will be considered as proffered’ after the igiine of. ‘all. persons. | 


present. at the time of the “opening: of the office have been received, 


but a list received by mail prior’ to the day. of ‘opening ¥ will be 7) jected. 
as prematurely filed. : 
es. 13. No application | will ‘be wilowed for intel covered a an ence es 
a ing selection or - entry, nor will. any right be recognized as. initiated ae « 
ae by. the tender of any such application. — , | ; . 
eS No amendment, will be allowed of any indemnity se taanid Ae digg a 
-. ~ tion by the substitution of new base, in whole or in part, in ae) of ne 
oe ee ota originally tendered, defective from any cause. ee 
=. 14, The local officers will not enter on their records the reagan ca 
ment of any State selection, until directed to do so by the General 
oe ~. Land Office. .All relinquishments of State selections will be for- eae. 
.» warded to the General’ Land. Office, through the local office, and if. 
_ accepted, the local officers will be directed to cancel the selections On. 
7 their records. The. cancellation will become effective as of the date . ae 


of receipt. of order of cancellation by the local office, after. which, ~ 


proof to the contrary. - 


16. The. States will not bs. es % ake selection in tigi of ee 
lands within a ‘school section. alleged. to be ‘mineral, ‘in the absence. Obes 
proof that such lands are known to be chiefly valuable. for mineral. ee 

. . Such preliminary proof must. ‘show the - kind of mineral: discovered La 

and the extent thereof. tee oe ee ae oe re : 

thy hoo. ke Upon the cont on. by the ‘State aa an ex. pane showing’. ese 
| = = consisting: of corroborated. affidavits alleging that the land i is chiefly a 
_. valuable for. mineral, accompanied. with an application for indemnity 
ain lieu of such lands and. certificates of the proper & State authorities rae: 
“showing that said lands have not been sold, encumbered, or other- a 
oe wise disposed of, as speared by. rule 7 , the register will certify as. a 


os and not before, the land. if not reserved will be sibjet to disposition oe pas 
et under the general land laws. | | : , ee ae 
a ee Es “When a school section has: been’ identified: by survey, Gee a eee. 
aes ene is asserted thereto under the mining or other publig land Jaws, 38... ~ 
-- the presumption is that title to the land has passed to the State, but bo 
~~ such presumption may be overcome e by the submission of eae i 


‘DECISIONS. RELATING TO THE PUBLIC “LANDS. ae oe 541 : 


Paoe 


to thé ‘dae of. the. ale of said list, the atid of ie: land Bicctolt mad 
as. shown by the record, and. forward the list to the General. Land es 
Office by special letter, without further action. ef 


The legal, fees payable upon. such selection. must be: ipdted ‘with ae 


he ‘the: application to select, and will be received and held as unearned’ 


- fees and unofficial moneys until: the selection. has been allowed or 


- finally rejected, and in the meantime no action will be. taken onus 7s 

2 _ to the disposal of the selected land. 7 a 
Jor) Jf the showing is deemed sufficient, a . hearing aril be ae ed by. ae 
eo this: Office ‘to determine the character of the land, evidence: to be — 


- submitted in support of the allegation contained in the preliminary a at 
Ta showing. Notice of such hearing. must be given. by. the. State, by 
publication once a week for. ne successive weeks, in a newspaper - re 


— e . designated by. the register of the land office of the district i in which 
the larids are situated, as published nearest, to the location of such’ 

ae base lands, and proof that the notice was. published. must be filed ae 
ae : the local land office on or before the day of hearing. ae ake 
All proof filed and testimony taken at such hearing will be for- nee 


warded. to the General Land Office. - 


‘Should the: proof: be. found euiiciedt the list sill - suas fois ae, 


- allowance, when notice of selettion will be published, as required bye 5 
-. tule 9 hereof, and the State will be further requir ed to furnish the =; ef 

- ~ certificate. of the officer in. chars ge of the record in. the county where — 

-- the lands are situated, showing that said lands have not been BOld; ox ai8e- 


os encumbered, or otherwise disposed of, as required by rule 7. ea 
—-{8. A determination by the General Land Office or the as ot 
_ ment that. a portion of the smallest legal subdivision in a school 


ae - section is mineral land will place that entire subdivision in the class _ : ame de 
of lands that. may be used as a basis for: indemnity selection, and 


where mineral entry was made of any portion of the smallest legal ce 7 
subdivision of a school section, that fact will be.taken as determin- ~ 


- ~-ing the right. of the State to. indemnity for the entire legal subdivi-_ — ae 


sion, upon proper showing that the State has not made any i die - oe 


ae tion of the: land not embraced i 10 such mineral. entry. 7 


) - «1. Indemnity school. land selections by the ‘Territory . of New aw 
Mexico, under act of June 21, 1898 (30. Stats., 484), must, be } made. ne 


ae Lot lands as contiguous as may. be to the base lands. aa 
20. All previous oe and instructions not in harmony herewith ae 


| are hereby vacated. —— 
Mee ® 7 ‘R. A. Breen! | 
Commissioner. 


~ 


| Approved April 95, ‘1907. 
de AMES Ruvours Garrieip, 
: Beer ebary. 
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HOMESTEAD ENTRY_NEBRASKA LANDS—KINKAID ACT-ACT. sy 
a MARCH 2, 1907. eae | 


Ber | 


DerartMent OF THE Teameioe.: 
: | GeneRAL Lanp. Onercni, en 
cane a. = 3 Washington, D: C., oe a, 1907. | 
G4 Registers a Receivers, 
United States Land Offices in N ebraska. 


| Sirs: Your attention is invited to the provisions of ines act. of Gon i 


: oe : gress. of March 2, 1907 (Public—No. 186), a copy. of which | ‘1S: ap- oo 
~ pended hereto, entitled “An act relating to the eek and er cna a 


-of certain. lands i in 1 the State of Nebraska. ne 


RIGHTS ¢ or PERSONS WHO MADE HOMESTHAD ENTRY BETWEEN 


oar APRIL 28, 1904, AND JUNE 28, 1904. 


: i Section 1 de the act grants to qualified: ne slic ea es 


oe the area described in the act of April 28, 1904 (33 Stat., B47), made. PA ie 


a homestead: entries during the period. between April 28 and June 28, - 


ee? 1904, inclusive, the same rights.and benefits as were given. to. persons a = 2 
se @ eS who made homestead entries prior to April 28, 1904, 0. subsequent to 2s te 
June 28, 1904, but makes the exercise of such n rights. or. es 2 


es Subject to. all I existing rights. — 


“CREDIT FOR MILITARY, SERVICE, 


ee Becton 2, of the: act extends. the: privildges ocordad’ by the o gen . 


oo - Sat homestead law to all homestead entries made under the provisions - 
23 Ss fe of the act of April 28, 1904 (33 Stat., (547), by persons.who served 
-» in the Army, Navy, or Marine Corps of the United States during oo a 


oo 2 dil, and ae wars or the Philippine. insurrection. Sor. 


ea vided. ~ : | fates 
ra Applications: o Tone scolated: tr ack tere inito’ ae: market” eat 


ISOLATED OR DISCONNECTED TRACTS. 


The an of isolated tracts within ihe area. affected bi. the terms ae ve an : 


oa 7 Ha act is to be governed by the provisions of the act. of June ie 1906. : . 
e . (84 Stat., 517}, as amended by: section 3 of said act of March 2,.1907, ©. ~ 


: ~~ and all sales shall | be made. in the manner ene form hereinafter pro a 


ae yy : shall. be filed with the register and receiver of the local land oe) mn oo 
the district wherein the lands are situate. a 
ee. “Applicants must show by. affiday its screhoraee: by. ine 5 wie a 


oes - nesses the character of the land; that it contains no salines, stone, or 
a > other: minerals; the amount, land and value of the timber, if any; = oe 
thereon; whether. the land is Aiea: and if so, the nature of the 
ea —oveupaney sf for what purposes. the Bane 18 8 chiefly. vibes and d why ea 
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ae it is ee ed tliat same re solas as plies must 6 3 in “accor rdance. eS 

oe oe why Form 4-008 B, modified, appended hereto. | mye, i a se 
me Oe The local. officers will, upon receipt of applications, ane ‘them out 

Saeed in ‘pencil: upon the tract books and: ae thereafter forward 7 

cabo same.to the Gener al Land Office. | 7 


aon 4, Registers and receivers must carefully examine dheir plats ‘and | 
, records, and in transmitting applications report. the status thereof 
and the existence s any; nee to. the offering of the lands as | 


eae 7 


5, -The: filing af this application dose not affect the ate of the — 


~ Jand nor segregate same pr. ior to the approval thereof by the General 


‘Land Office; nor does it give the applicant any preference right over 


: = others. who may desire to:purchase the land at any sale that. may be — ; tise 
ee had thereunder, as the land must be’ disposed of to the: highest bidders: a 


6. If the Jand. is ordered. into market, the local: land: ‘officers. will | pee 


ay SO: advised and directed to give applicant notice ther eof and allow. a : : ‘ : 
ine thirty days: ‘within. which to deposit: with the receiver sufficient = on 
“ls. money. to. cover. the beta of such * including o cost of Peon oe 


eae of notice. . 


le ‘Thereatter ne ae ‘and receiver ab cause a notice oe ie ae 


oe published. once: a week for. five. consecutive weeks. (or: thirty consecus a 
eee “tive: days. aif in- a daily. paper) immediately preceding date. of. sale, ~ oe 
Cg na. newspaper: to. be designated. by the register. as published nearest.) 
_ ys the. land. described | in the. application, using” the for m. hereinafter, 9 
oe ~ given. The register: will. also: cause a similar. notice to be. posted: Mic — 
the local land office, such. notice to remain so posted during the entire: 
period of: publication. | The: applicant maust furnish. ee that the aoe 


= = pupae, was. duly. made: nas ee : Te ee 
, 8. At.the time and place fixed for the: an thie. oer el fo vt 


will read the. notice of sale and afford all qualified. persons present, nara 


a oA opportunity: to bid. After: all bids have been offered the local: - 
—vofficers will declare: the sale. closed: ‘and. announce. the name of the | 


highest bidder,’ who, upon payment for the land; will be declared — 


oF Pathe purchaser, and ae bidder must within ten days from such notice 
_furnish evidence of his citizenship, nonmineral and. nonsaline -affi- = * 


‘davit, Form 4-062, and affidavit that he has:made the purchase for. 


| j his own .use and -benefit, and that: he has not thereto:ure purchased ve 
; under: said act such quantity of land as with the amount included 
in the sale in question will exceed the aggregate area permitted by. - 


- the act to be sold to: any one “person. This affidavit must be made in. ‘ 3 ‘ i 
ee accordance. with the form appended hereto. Upon receipt of proper» Pied. 
es “pr oof. and . Payment: for the land,, the: local officers: will issue ee oe a 


Med eae es 


of Not tract of land exceeding thro ee- quarters ot a | section. may. be eo 2 * os : 
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disposed of as eee or naiecounected tract rags the provisions of 
' this act, and not more than three quarter sections ¢ can ae sold to any, | 


one person. 


10. No lands eet we an at: ee Chan fie ee price nor less than 4 
~ $1.25 per acre. _ Should any of the lands so offered be not sold, the — 
game may again be offered for sale in the manner herein provided. 


11. Promptly after each sale the local officers will forward to the — 


General Land Office a report showing the lands offered, indicating — 


~ the sales, date thereof, number of certificates and names ‘of the pur- 


- chasers. Cash papers will be issued as ina ordinary. cash. entries, ~ 


indorsed “ Public Sale,” and reported in your current ‘monthly _ 
returns. ‘With the papers must be forwarded the affidavit of the 2: 
publishers showing due publication, the register’s certificate of Dose 
- Ing, and the evidence required by paragraph 8 herein. | 
Very Oy, 3 ti 
oR: A. hn ae 
Commissioner. 
Approved : | aes 
Tuos. Ryan, ~~ 
eng Secretary. 


—— 


(Pustitc—No, 186.) 


’ Sa ACT Relating to ‘he entry and disposition of certain lands in the State of. 
Nebraska. a 


Be it enacted 1 by the Renate and H ouse of Representatives of the United States *s 
of America in Congress assembled, That all qualified: entrymen who, during ol 


_the period beginning on the twenty-eighth day of April, nineteen. hundred-and  - 


: four, and ending on the twenty- eighth day of. June,’ ‘nineteen hundred and | 
four, made homestead entry in ‘the State. of: Nebraska within the area affected: | 


| by an. aet entitled “An act to amend the homestead laws as to. certain. unap- © | 


- propriated and unreserved public lands in Nebraska, a ‘approved April twenty- 


_ eighth, nineteen hundred and four,. shall be- entitled to all the benefits of oe 


said act as if their entries had been made prior: or ‘subsequent to the alae 
. mentioned dates, subject to all. existing rights. . 


Sec, 2..That the benefits of: military service in the. eee or, May of the ees 


United States granted under the homestead laws shall apply to entries made 
under the aforesaid act approved April twenty-eighth, nineteen hundred and 


- four, and all homestead entries hereafter: made within the territory described: oe 


in the aforesaid act shall be subject to all the provisions hereof. - 


Sec. 3. That. w ithin the. territory. described in - said act approved “April, ~~]. 
pS __twenty-eighth, nineteen hundred and four, it: shall be lawful ‘for the Secretary . 
“of the Interior to order into market and sell under. the provisions of the laws 


4 providing for the sale of isolated or disconnected tracts or parcels of land auy - 


-isolated or disconnected ‘tract - not: exceeding three quarter sections. in area : ae 


| Provided, That not more than three. cua sections shall be. sold to any « one ke 
person. | Se Be 
paneer March 2, 1907, 


DECISIONS RELATING TO THE PUBLIC LANDS, 


en z Department ‘OF ‘THE. ‘Intertoz, ed oS 
ae : _Unrrep. STATES. Dan. Orrice,. 


a vespectfully, ee ae 
li ee i FE) 7: township. ——, -T — a , be. ordered: into “ 
Slag ede and: sold. under ‘the act of J une: ST; 1906. (4. Stats:, 517 ); and.March 2, 
ie ie ( 34 Stats. ABA), at Dublie: auction, all of the s surr ErOUnO IE lands having been 


Notice of publication: (isolated tract). 
PUBLIC SALE. © 
AND. ‘Otic, eae 


Notice is hereby ¢1 given : that; as -ditectod. be ‘the Cotmissionar’ of. the General 
Land. heeaes under: rDrovisions. of: f the act. of March 2 1907. (84. Stats, 1224), we 
















. “will 6 offer at public s sale: to. the higtiest bidder, at wee eek fo 
oedaye: ofS —— “next, vat. this office... the: tellowing tracts: of. Jana, to wits, 








“their claims . or " objections. on or: "before the. time above: designated for. sale.” 


benefit of. any: “ptliée peRaaH “that T have, ‘Hot: hetetotore - ae 
ee os said act, either direct: or cares any. Jands, ‘except - 


NOTARIES 3 PUBLIC ACTIN G AS ATTORNEYS: OR AGENTS—Act OF JUNE 


=e section 358 a the Code. of Law for. the ee of # Colonbia, it 


“alt naturalized, record evidence thereof “nust f be furnished. : 





= kn persons Galan. adversely, the ‘above: desGribea isnas’ are  davised to fle 



























DECISIONS 1 RELATING TO. THE PUBLIC. ‘LANDS. 





has pocsnily. ‘been ‘construed: ae ‘the Atiomey: General) 40 “abbly: to 
“= notaries™ outside. of that ‘District; and you are ‘therefore. directed. to 
"scrutinize all affidavits and papers filed in your. office: for the purpoet ae 
“of: seeing. that. they. are not. executed 1 in conflict. with this statute.. oe 
— Very respectfully, ) oe 
: oe SR A ‘Bauurwen, eo 
- | Commissioner. oe 
"Taos, Rea 
‘ Aating Secretary. 


‘OREST _ RESERVES PRACTICE—HHEARIN¢ Gs. ON, CHARGES FILED BY 
— FOREST. OFFICERS. = 





| Recunarons, 





= Derarrwews OF THE. , Lyrenron, 
tees Generar TLaxn Ousies, = 

ee oe ee aera Hay 3107. 
play. Government officer. iz in: | charge. ofa any y national forest. 1 may, 0 
behalf of the United. States. and i in its nate, ‘Initiate and’ pioesbute a 
‘onte gainst: a: party: to an entry, filing, ‘or, other. claim. under the 
public and laws for. lands: within. said: national: forest. for ay suffi 
‘cient. ause aifecting the legals ty. or validity of the claim. | ; 

































‘land. fice for. the’ distriee in in: Wwhidh. ‘the Jarids involved are lodaisa a 
‘complaing oo by. him j in, nis official: capacity but not under. oath 











the. ‘register. and. receiver. will at once. ‘suspend | all: 
further action and forward the complaint to the Commissioner oO 
the General, Land Office: for his consideration and appropriate action, 
and when’ said ‘Commissioner. has: ordered. a hearing ‘on.any,.com 
. plaints so. forwarded, ‘the register and receiver: will at once proceed : to, | 
“give. notice and take action applicable. under r these regulations tor cases, 
where final certificate has not t been issued, . es 


cate has oe 



















“DECISIONS. ‘RELATING TO. THE: “PUBLIC TaNDs: : as a 


ce 5 be The 1 notices required iy. a . aaa 4 will, be. delivered 7 the ae 
7 register , and receiver. to the. forest other, who. will secure e service Tos 


; met of cae service ae the rewister’ and receiver; but. here any a oS 
~~ davit is required’ under the rules in ¢elation to: such notice, the official.. 

., . signature of the officer of the Forest Service, or ‘of. any: special. agent” 

of the General’ Land Office wyho “Serves. the notice shall be. eae oe 

without. an. oath. se Coaaagee fh OEE SERA nathan 


in and govern ¢ all proceedings 3 jn’ ‘cases s arising 1 y under these regulations, 
but. pothing, herein shall: affect, the. ight of the Department, of ‘the: 


— the. survey, rospeting, Jesting, appr opriating; aitatigy ‘te- 
conveying, ZOr- patenting any lands. within. 









pacratons ‘RELATING @ 10 Te PUBLIC. ‘LANDS. 









‘a national terest, and’ the ‘Comtnissiciiey. of hie: ‘Gendrat- Tard: ‘Office 
anay at any’ time direct ‘a: ‘special. agent: or. other. ‘officer: ‘Or: employee 
oo his’ ‘Bureau to attend any. ‘heating and conduct the: same, or. r take 











4 Cases now. in’ ‘the heads: of. eal agents bagel on : reports ak 
forest. officers. adverse. to. any- entry, filing,: or other: claim; will be by : 
uch. ‘special. agent. delivered to. the forest: officer. and’ triplicate receipts 
nee therefor, one ® of whieh the. agent will. forward to this: office, 









Sane officer a be: hereafter Freee 5 in any s such case. ng 
before. them. - Re ee re ee oh ea Gn ar ae 
z 19. National forest officers may. ‘at the a ott any 7 final: 1 pete also : : 
appear and protest against. the’ acceptance of such: proof, but ‘they willie ens 
ee: required: to” “pay. the’ cost of ee testhhony, introduced by, em eR 
ae Support. of such protest. eee 








pS ER SE R A: Bancivauk: , ee 
| Approved: Ce oe pe - . ee a fo ne or | Commissioner. ah Seen 2s 
_ JAMES. Rupoura Ganeterp, a Sa 
oe oe “Seoretary.. eee 


_ ALLOTMENT MEMBERSHIP IN IN DIAN TRIBE. 


“Insrauerions. 









et One. who: is. s recognized i ‘the. Jaws: and usages of. an. Indian tribe : as a ‘member - a 
thereof, or. who-is etititled to-be-so recognized, is qualified to take an allot- 
ment out of the public lands. under. the fourth. section of. the act. ‘OF. f February < 
ea 1887, as s ainended. by: the act, cof Bebroaty, 28, 1891. oe 
f. De. 311, overruled, oa 2 


3: 





‘ Sechsiary 6 Grfla to the Commissioner 0 fd i nian A Affairs, May é 3, y 907. on 
GW) ee ee ee 





. By letter ‘bf April 25, “1907, you a aueoest § ‘think: a rule be laid down. et 
ae fort the guidance of your. “ollice. for disposal of Indian allotment appli-. oo 
-.-eations under the fourth section of the act approved. F ‘ebruary 8,00 907» 
1887. (24 Stat. , B88), fe as amended byt the. act of y Rebeary 28, 1891. (6 ae 
- Stat, 194). ee 
ci Ibis infected froth thie pode of your. dite that since ae decision’ x 
5 cl Ulin». Colby. (24 L. D.,.3811), the rule. has been to. ‘refuse others: 
oe “than. full- blood. Indians allotments: under ‘the. fourth. section of the 

ae of 1887.° ee re ee ee eee - 
co The- éciaiba in in VD. . Colby: x was: ‘based on: ihe tivo. oe in. 
; Black Tomahawk wv Waldron 1 GBT L. D, 6835 eo L. D., AML), bute: 































“DROISIONS: BELATING TO “THE PUBLIC LANDS. 


‘ered is. eo a : discrepancy ‘between ‘the eylebic of Ulin. vw ioabye 
quoted: i in: your ‘letter, and. the principle. clearly. expressed in Black 
“Tomahawk. Ve Waldron (19. ED: , SEL): ‘that: Ulin ‘v.. Colby: will bee 
aS disregarded. hereafter i in deciding questions: of allotment.” Bua 

Tf the. -practice thas'been to refuse allotment to those. having white.” ee 
Blood, it was.a mistake, ~The quantum. of Indian: blood: or of, white, 
~ blood ‘possessed’ by the. applicant: does not control and: should. not, of. 
: itself, influence the: decision. as’ to. his right to: an: -allotment.- One. 
who is recognized by: the’ laws and usages. of an. Indian tribe: as.a. 
: - member. thereof, or whois. entitled to: he SO. recognized; ‘must ‘be. held 
qualified to. take : an: allotment: out: of the public lands’ under. the fourth: 
“. section of the. ‘act. of f Rebtuary. 8, 1887, as: amended A byt the act, ee 
co Webhuaty 2 28, ‘1801. ea ae . ee 












“RIGHT OF WAY=IN DIAN RESERVATION-ALLOTTED | LANDS. a ay Liapegp ess 
“Fresno ‘Warer-Rrowr Civan, 


ee Section. 48 of the act of Maren 3, 4801, ‘provides for: ‘the. ‘prabting of ents ee bent vig 
..way-over the public lands and: reservations of the.United States; and where’... 

~ the lands sought are within an Indian reservation they are within the scope 0 

a ot. the act, _Rotwithstanding they: may: have been. allotted. ‘to: ‘individual, ee 


ce oe Sag Carpet to. the Ooinmisstohen OF Z ndian A Afrirs, iM ay. 8, Ree 
een oe WwW. We) eee hs 1907. ge ora OR W. C. ‘eae 


renown) “With. jeter of ‘Pebriary: 98, 1907, Chives Blaian, of Tucson, Bra 
eee Arizona, submitted for departmental: approval, on. behalf-of Frank?) 08 

--- and ‘Warren. Allison, an. application under the act of March 3, 1891..." 
eee (D6: Stat., 1095), the right: of'7 way on. account. of the Fresnol. Water- ; 
right: Canal through the Papago. Indian reservation, ‘accompanying i 
the’ same. “by. a certified check onthe Consolidated | ‘Natiotial: Bank at- 9020 
hss _- Tueson, for the sum of $700. 00, tendered as. compensation J for damages — ie 
woh to. certain Indian: allottees Across whose land. the’ Proposed. canal of ee 
oe “ditch extends. . ee ee Be 
oo Reporting upon ‘said dipplicatiaa, under: date: ‘of April 10, Jace, eo ; 
oe Acting Commissioner expresses the opinion that there is no ‘existing ° 
law’ authorizing. the. granting of rights of way of. this. s character a8 
ae Because, the land traversed has been allotted in severalty. | Pee 
. oo “This matter seems also.to have been reported. upon, under reference Pe 
has eo your office, by the farmer in charge of the Papago Indians, ‘pate. 
| seid tieuladly | as to the advisability of permitting the construction’ of the 0 
bs! Seana ‘or: ditch and as to the ‘sufficiency of the. compensation, tendered. oa 
- eae tHe recommends the approval: of the: necessary. right of way under 
othe. terms s offered, oan that. the > compensation: ti to. one, of the Indian Ts 












allottees should: be. jherensed 1 $80 00, making t the total sum, » $73 50. 00, 0, 
instead. of: $7 00. 00, as. tendered. oe ; te, 
: ci: returning ‘the: papers: ait: is ‘dberied hue necessary to: ae ‘jour. : 

ittention to the fact. that: section 18 of the: ‘act of. 1891, ‘under. which aE 


he. right j is sought, provides. for the granting” of a Bight of: way. “foes : 


: purposes _ similar to that. desired- by applicant, ‘over. the public’ lands 
and the reservations of the’ United States. The land. affected. by. the 
present. application. is. “within. a ‘technical. reservation: of. the. United» 

eet 3 ae the fact that the Jands sought to be traversed have eee 


‘MINING ‘cLAuM— ADVERSE—FAILURE TO. COMMENCE PROCEEDINGS | s 
me : WITHIN: STATUTORY PERIOD. : : 


‘Manison Pracer Charm. 


“Fattare, io. ‘cominence. proceedings upon ; an. advarde: latin in a gourt | ‘ot: ‘compe: 
so. tent: jurisdiction: within the: per iod’ prescribed. by. section 2326: of. ‘the Reyised 

_ Statutes constitutes. ‘a. waiver. of. the: adverse. claim; and such: ‘proceedings 
thereafter. Peep and ‘prosecuted can ‘not: affect the: rights of. the applicant 

for. ‘patenk a A ere eee ee eee sone e 


Many Q. “1907. 





SL 5, 1905, , Hany L Ti Miller filed: application oR patent. tor ee 


; Madison placer mining: élaim, embracing. the NE. 4. NW. } and NW. 3 





UNE. }, Sec. 10, T. 84.N., R. 9 W., M. D. M, , Redding, California: and oe 
© district, against. which, on J une: 5 1905, within: the period. of publica- ee 


oon: of. notice, the. Humboldt Placer Mining Company. filed its adverse. 
Te claim, - upon.’ which suit: ina court of. competent jurisdiction : was, insti- ee 









Lok: possession of the tract in controversy. to the adverse claimant. 





‘titted. July” 6,-1905, “and. prosecuted to final’ judgment | (filed. in thes. 25 
“office of the clerk of the court February. 15,1906), ‘awarding the night. Bae 





2 April 12, 1906, the applicant. for patent. filed. i in. the local’ office his 
ee ~ petition. praying ‘that the: adverse claim be rejected; on the ground that. te 
--» suit thereon was not commenced within the time allowed by law... On 2) 


: seth: same day: the local: officers denied the petition; from which. action es 





ihe. applicant sppealed to ® your office, which by.¢ decision of gest 2 2, flrs 








1906, reversed ae action of the. Ioeal offices and. weidctea the pode 
a claim, on: the ground | ‘that suit was not timely. instituted thereon, and: 4 
ae = also: rejected the. application for: ‘patent, on. \ the ‘ground that t the ne show. 
oS ing. as to. improvements. was. insufficient. . ae Coe 

a ~ Both. parties. have. appealed to the Depaltinent.” | ioe 
“Tt is clearly established by the record that suit: was s not ‘commenced 
upon the adverse. claim: until. the. thirty- first day: after. the: filing 
thereof j in the: local: office.” “Section 2326 of the, Revised Statutes “pro- 
= ~ vides, among other things, that— S | 




































an 2 Where an ‘adverse’ claim: is. ‘filed’ during: the: period . of. ‘publication’ it. ‘shall “be- 
upon oath’ of the: person. or pers sons. making: the same, and. shall show. the nature 
_- poundaries,. and extent. of: snch" adverse: ‘claim, and: all, _proceedings,- except ‘the : 
 pnbligation of notice: and. making. and ‘filing of. the affidavit. thereof, “shall be. 
stayed | ‘until: the ‘controversy: shall chave been” ‘settled. or ‘decided by: a ‘court. of. 
competent: jor isdiction, or. ‘the adverse. claim. waived, - Tt: shall be: the: duty. of ‘the’ 
adverse claimant, within thirty. days. after filing his’ elaim,. to. commence. proceed- “ 
‘ings. in. a: ‘court’ ‘of competent. jurisdiction,” to. determine. the. question’ of: the’ right 
of 7 possession, cand. prosecute. the” same- with. ‘reasonable’ diligence. to, final: judg: 
a and. a/failure 80 ) to. do: shall be a vaiver of. his. adverse claim — 










































"ceedings ina 1 court: of edtipetoit jurisdiction withie. ‘thirty days alter : 
the filing of the adverse claim:shall be a. waiver: of said. claim. and: 
by. virtue: of its: provisions’ ‘the stay. Ok proceedings ‘upon. the: ‘applica- 
tion. for: patent, effected by: the filing « of the adverse claim. within. the 
o period : of publication, -continues only: until. the. controversy shall. have~ 
“been settled or-decided. by a court of competent. jurisdiction, or. ‘the 
adverse claim. waived. “The statute is mandatory ; and-where suit. is 
“not: instituted: within’ the. prescribed , time, the ‘adverse: claim is by 
force. of* the: ‘statute "waived, and. is no longer: ‘effective. ‘to. stay the 
patent: proceedings. - Th: stich: case, ‘the waiver declared: by the statute 
_ becomes. effective. immediately. upon ‘the expiration of the. thirtieth 
oe SEGA e and” any: further. ‘proceedings: upon ‘the adverse. claim: are: -with- 
A “out. authority. of. law ‘and can In no wise. affect: the rights | of the appli-_ 
eS cant: for patent. (See Richmond J Mining. Co. VD. “Rose, i4 U.S: ‘BIG, 
OS BBB F. ‘Steves: ef al. ®. Carson et al., 42 ‘Fed. Rep. 821; “Downey Qe 
— Rogers, 2h. D., ‘107: ‘Nettie. Lode: Ve Texas Lode, 14 2E. Ds, 1805 
a pate | Beste oe Maloney, 22 L. D, 274s Catron e als wv. - Lewishon, 3 L D. es 


















one. oo TP hie improvement ich: qe was. “originally. sought t to. “asavedit: ‘to 
ew o this. claim in. satisfaction of the statutory: requirement, is the “ eley- 
oe enthy mile”. of -a ditch, the- nearest. point of. which’ is three- quarters 
Een ok. inile ‘from the ‘claim; cwhich ditch is. alleged to-have been con- 
ae structed for the. common ‘beneht. of this and other claims owned. by 
a applicant. “The. showing before. your: ‘office at the time the decision 
ee appealed from ¥ was, s rendered clearly £ fails to establish the availability 








DECISIONS S RELATING ' to THE ‘PUBLIC ‘LANDS. 





of the’ improvement ‘mentioned, and your action ‘holding the same : 
“insufficient. was ‘correct. ie oo eee 
With his: appeal. the applicant tor “pntant | filed g a supplemental show? 
ing. ‘relative. to. ‘improvements, ‘in which. the ditch mentioned in’ ‘the 
showing heretofore made. and. by * your office held insufficient, as: above 
set: forth, is described 1 in. detail’ and the. applicability. thereof. to, meet 
the requirements of the statute attempted 1 to be shown. eae 
" The adverse claimant: files with: his- appeal. a protest, Shula | in. 
substance and. effect, that five. hundred. dollars in labor, or. improve- Le 
ments have. never. been b eepenided upon. or t for. the. benefit of the aba oF 











ae tices or your “offic! | pee ce ere ace eee oe 

igh anf ~ Without: i in any wise “passing upon the dipplomental. showing: ee 

ae Spon: the. protest, the case is” ‘remanded for such further. acon, in, Lees 

Pages on thereof,-as may be proper. Pe oes EAN 
oe As thus modified, your: ollice decision i 18. affirmed. 


- RESIDENCE—MILITARY | SERVICE—COMMUTATION—ACT OF JUNE oe 
Bea 16, 1898.0. erie: 
Ta AMES, B. ‘Weaver, 


ee the ‘act: of Tune: 16, 1808, “apeclfically. ‘opavides ‘that : “N90 | ‘pateat.é shall issue 46 ae 
Seer a any homestead. settler. who has. not resided. upon, improved, and ; cultivated ie 
“his homestead for a period of at least one year after.he shall-have com- 9:00. °. 
-.menced- his. improvements,” 29, and credit for military ‘service, as ‘provided. for. Bie ee 
a Pe bye said.act,. can not be’ allowed.as a ‘substitute for such: period . of residence... 
Directions given. for: the. protection of rights. under: commuted homestead entries 
dn which: credit: may. have’ been allowed. for: military. service ‘in. lieu of ‘the. 
one-year’ ‘period of ‘residence: ‘required. by’ the’ act. Of June 16, 1898, under. y the | 
‘Then exieting: practice, of the. ‘General: Land 1 Office. ee ee ee 













ae Moy 6, 1907. ee Saad 













On ‘April d 1° 1901, Ja ames’ B. Wenger: fnade. ‘hbinastead: entry 1 Ne: ae 
23933, for the. SE. 4 i, Sec. 445 T. 157 N.,. R.80.W., Devils Lake, North” 
‘Dakota,: land’ ‘district, and ‘gubritted. coiimutation’ proof. in: support: 
thereof, November 4, 1904, on which cash certificate No. 14882 issued ue 
_ December 5, 1904. : ae eee 
fog eo AN examination a ssid a pitoot icles aovording b o » thie faatimdiy. 
eS of claimant, that he established. residence. on. the: land April. A: 1901, t 
eh and: ‘that: he was: absent: from April 4, “1901, to “August, . 1904, ‘on . 
“account: of service in the United States a army, thereafter r residing on 
oe ee land. until date of 4 sabmithag proof. - : ge aan 
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e ~ Upon ‘consideration: terest: your Pole, oy dear of. Mipist: i9, ae ee 
“1908, rejected said. proof. and held: the. ‘cash. certificate for. cancelation bea 
op 8 because of: insufficient: ‘residence, “ To: credit. for. military: service in... 
et commutation proof being. allowable,” and. directed. the. local. officers “2-22 
ato: notify the. claimant: that: he would. be. allowed to. offer’ new: commis : 
“tation proof at any. time during: the lifetime of the entry. when he 
could show, fourteen, months’ continuous. residerice « on the land, “Notice ; 
of this. decision. ‘was given. by. registered: letter ‘of. August: 18, 5 19055 
, receipt: ‘of which’ was acknowledged. by. the entryman.. oe 
By: letter. of November: 18; 1905, the. local officers. fevers t that: ‘on 
~ November’ 9; 1905; Will Ww. “Huston presented: ‘the relinquishment: of” 
Men the: entryman, ‘executed: November. 8, 1905, ‘together: with: his® own an 
pareearaes application. to make. homestead entry: ‘for the lands that said applica- 3328003 
oo tion: Was, on. Noveinber: 16, 1905, ‘suspended, an: applicant. allowed. og 
Se) thirty days: ‘within: which to. file" evidence: that the eash’ certificate. os. 
 Gssued to’ Weaver “had not become a matter of record, or.an “abstract: 
eh tot title: showing title fully : restored: to the United States.” With said. Gare eae 
coe Detter they also transmitted Walter: Ii: Smith’s s duly. corroborated cone se 
> ‘test: affidavit. against said entry, filed November 14;.1905,. charging, . eee 
e ee Sim substance, abandonment: and. failure of, claimant to reside eon ‘the. a 
eet lel land during the six months last past.» oie byes 
-..s «By letter of December 5, 1905, the focal. officers: Geuitmitted: a plbtion ae 
cen for review of your office decision of August, 12; 1905, filed: with them 
i on the preceding: day by Harmon ‘K, Smith, as transferee of the entry. 0 
nee An support. thereof he alleged substantially that on J: anuary 8, Pee 
Sipe” A005, the land. was: transferred to: him by warranty deed. for the con- 2 
ces “sideration of $1,600, and that on the following day ‘said. deed had... 
oS been: recorded in’: the office. ‘of’ the register, of. deeds. ‘of: ‘the county. = on 
rae ee wherein the’ land ‘is situate; “that at the time he’ purchased. satd-land= 9.8 
he’ believed, and still: ‘believes, Weaver had complied: with the require 
LAA thents. of: the. homestead: laws. as: interpreted; ‘that since coming into: 
© s possession of the land he had: cultivated: all the: land that said. Weaver 
--. had broken, and broke one. hundred acres more, so that at. that time. . 
oe affiant had: one hundred and fifty acr es of said land broken and under — 
: cultivation ; that he has’ built. another. building on the: land, and has? 82 oy 
~ made over $500. worth of. improvements; that upon receipt of.-your ° 05 
. <-offiee decision said: Weaver. gave affiant to. ‘understand. that.he: would: eh Stes 
oo Seomply. with.the requirements, thereof, and therefore affiant: took nos 55 
further. action, but as*soon. as he learned. OL said. “Weaver’s attempted. ee 
>. relinquishment he secured the services of an attorney and filed the. 
s ~ motion . for review: This affidavit ds: corroborated | by: four. ‘persons, 
2 eho: state. under oath that. they. read. the same and. are familiar: Withee, 
dts contents; and know of their own. knowledge, that the facts: and ae 
Se Copy eeelmstanees therein stated are true. : oo 
ee) letter. of Ja anuary, 19, 1906, , the Toca officers also transmitted as 
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a "Gotinsel: fee the “eatateree wiped in. support: of: ‘the: motion sg oo 
ee “aedew. that the commutation ‘proof should. be. approved, ‘by giving © a 
the entr: yman credit. for his ‘military service, in accordance with the - >! 

provisions “of the. act. of June. 16, ‘1898 .. (380: Stat, TB) ; “that: ‘such 

ervice: should: ‘be: construed. to: be equivalent. to all. intents and “pur-. 
“poses. to. ‘residence: and: cultivation. for the same length. of. times and: 
ae such construction has been given \ to said act: in the: consideration - 












cae snd held: that in “hig event. said desiaion bison final’ the asks “ 
: certificate would be canceled, ‘the. relinquishment presented. by Huston. 
_ Becepted, 1 and Weaver’ 's homestead. entry canceled. But concluded 











ne in: ‘reliance. ‘upon, “what he deeriéd. the « e008. title: ‘of. ae “eatrnia ene 
: “application. of said. Huston; made “with a ‘knowledge , of the improvements made ~ 
ee bys said: ‘transferee; is, 3. held. subject to ‘the right: Of said transferee’ to. Apply: to 
S Bhould sata Harmoii. Ke “Smith fail to: avail himself of. this. piivilege: with 
; Rr time. named, you will allow. said, Huston to 2 periee his application. ne 







- “The case is now -pétord: ths ‘Department ‘upon “separate. paleo 
- from : your: said office. decision. filed 4 in behalf of Will W. ‘Huston and. 
~ Harmon | K. Smith, assignee. of James B. “Weaver. ‘Walter Ti. Smith’ — 38 
didnot. appeal, so your decision became final as to him... - The. matters.) 
urged i in- support of each appeal are in’all material respects t the: SAME 
ae as the contentions made on appeal to your office, 0 
is Considering: the question presented by Huston’ S appeal, ae will: Bene 
ope that: the relinquishment filed by him was executed: by. the cs 
-entryman almost a year. aiter. the. date of. issuance. ‘of the cash. cer- 2: 
“tificate by. the. local: officers upon ‘the commutation’ proof offered. by a : ee 
him, and, as it subsequently developed, long after he had transferred: oe 
all his right, title, and interest inand to the land to Smith. “Having. 0 3 
thus’ parted. with his interest in the land, Weaver had. nothing 10. oe 
_ relinquish, ‘and: such instrument is ‘therefore. null: and void.) Fale. 
comer ce Hunt at al. (62 L. D., 2B), Addison Ww. Hastie ats L D,, 29 618) 


















~~ BBB | DROISIONS 2 RELATING 0. aE PUBLIC LANDS. ee | 
Dani R MeIntosh (8 C: D., eaiy, aad ‘Patrick ce ‘MeDonald ase 
We TE De 80s. Pata is evident from the statement contained i in Huston’ So: 
" prief on: ‘appeal. to your office that he was. aware of the. transfer. of 
fh the. land. by. Weaver at’ the. time he appeared at the local. office with ae Be 
snot paper purporting: to relinquish the former’s interest’ therein. “Bute é 
es + whether | he was or ‘not, he was not deprived of any. right by: the: action oe 
Sof the: local officers, for: as stated; the ‘entrymen, at that time had no- 
“interest i in. the land: to relinguish. ease = ete 
Relative: to the matters. presented by ‘Smiths ‘as: “triinsferes of, the 
ea _ entryman, « on appeal, it will i first observed that the act. of June 16. 
ek oS ‘Supra, provided: oo, : 








































ae, "That. in’ every: case. in whch: a séttler’ on: the publie Inia: of the “United: States” 
“ ander - the homestead laws enlists or: is actually engaged. in. the Army, ‘Navy, 
_. > “er! Marine Corps of the United States as private soldier, ‘officer, seaman, or 
= oo “marine, during: the existing war with Spain, or during: any. other war: in ‘which 
-s. the: United’ States ‘may. be. engaged,. his Services therein shall, in the administra- 
eo tion of. the’ homestead laws, be. construed: to: be equivalent: to: call. intents. and 

a “purposes. to- residence. ‘and. cultivation for: the ‘same Jength of time ‘upon. ‘the 

ee tract. entered’ or “settled ‘upor ; “and. thereafter’ no* contest. shall be initiated” ‘on 
the ground. of. abandonment, nor ‘allegation of: abandonment ‘sustained: against : 
‘any. such: settler, “unless: it: shall: be: ‘alleged in the. preliminary” affidavit or affi- 
davits’ ‘of. contest, and proved at.: the hearing: in .cases hereafter . initiated, that” 
‘the. settler’ Ss alleged: abserice | from the ‘land was not: due. to. his: ‘employment: ine 
‘sich service: Provided, ‘That if such. settler shall be: discharged on account of. 
‘wounds - received. or. ‘disability: incurred in the line of. duty; then. the: term of. ‘his. 
enlistment shall be deducted from. the. required length of residence witout ref: 
erence: to: the. time: of. actual service: Provided fur ther, ‘That-no- “patent: ‘shall 
issue ‘to. any” homestead ‘settler. who has not: resided upon;. ‘improved, and | culti- 
vated: his. homestead: for: a period: of at Teast one year after he shall, have « comn- 
menced: ‘his. improvements. | pee i see : goes ee 

























ee Construing ‘this: act, your affice, October: i; 1900; in the case. of 
~ Phil: H. Shortt, arising in this same land district, reveraéd: the action 
of the’ ‘local: ‘bffiéers in: ‘rejecting. ‘his? commutation Prot and. held, 
as. to: the act of a une 16, 1898, supra, as follows: eae 


sider tee fat This. statute, it. will be observed, allows. ahomestéaders- ‘ilo. enlist aad: jackve 
eae a the “Army, N avy, or Marine. Corps: of the United..States, credit for. such: serve 02 
i+. ice as: constructive. residence and: cultivation of the-land, ‘therefore, from the» 0 
Z ‘ES. Gate. of. Shortt’s enlistment, which occurred about. the’ time of. making. his. entry, ee 
seeker until he 1 returned to the United States and was ‘discharged from. the: service’ of i 





oe . a said. ee a ‘resident’ of. his ‘homestead any and: ‘therefore, entitled to. take 

‘ “advantage 0 of. any, of the benefits of: the homestead law for. ‘which he. is oy 
: pore “qualified. e , pene e 

wee With this: view: “Of he. case T am of the opinion that the. ‘settlement rae oe 

eee Shortt is sufficient, taken in connection with his constructive Besse: on: ‘the 
es ean to. entitle. him to > the. right of commutation. of his entry. ee 





ee This holding was again anounced by your office deiaee of March. 
ee 1901, | in 1 the similar case of els A Peters son. on. n appeal f from oe 
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: aoe rejecting? hie corhiiutation eer Th gonforinity- therens Ay 
the. local: officers: thereafter accepted such, showing. on: pcommttation, 2 
proof; ‘hence. the allowance of Weaver’ s proof... “ye = be : : 
3 Relative t to. the said act of June. 16, 1898, it will be. observed: that oe 
is modeled in large. part. upon. ‘sedtions 9305: and. 2308: of: the: Revised | 
Statutes, the main body. of the act, with: slight verbal shan gel, being oe 

ae “taken from section 2308, and the provisos: from section 2305. . oe ae 
ii Phe: Department, taking | into’consideration the said act, as Well as ee 
athe statutes upon which it: was. apparently formulated, and. ‘the evie i, ee 2 
“dent: purpose ‘of such legislation; is of the opinion’ ‘that your. later 
naheneticn 0 the-eet, 5 SO: » far. as s holding 1 that. if amity, service, could : 



























1 requiived 4 in faa ac is abraaeke ‘Tt wal therefore: be: seen. ie what. 
Haas heretofore been. sbi that from the date of. the Shortt, iededsion 







announced i in. ethee ‘case, , such. entries ‘may be considered in “accordane 
vith the. ruling ] herein re erie nin eae : : 
The: decision: of your office i is nceordingly modified. 












‘Gorpay Cue “ap Pracee Cuan = 










‘The provision of the statute ‘requiring. placer: “claims: upon: “surveyed ° ‘lands. ‘to 
conform ‘in- their: exterior limits to the legal: ‘subdivisions: of, the. ‘public’ lands’ 
furnishes: Bitey authority, in- the location: of: placer claims. ‘upon. ‘insurveyed. 
lands, - for: placing the. lines. of such. locations Upon : previonsly, Poe or. 
3 entered. lands: oe j eee : ~ 
“The ‘case: of: Rialto No. 2 Placer “sning latin, on Le D. cs cited and 1 ais. 
ets *diigniehied: 3 












= a : ee stay) Gerke to > the Commissioner 0 of the , General | Land 1 Offce, a 
hte Boe (@ Ww. W.). ee Ma fay. 9, 1902, cece (G J. Ew. Je 


i eee a aly 12, 1905, Cant Beczstrand et ‘a ‘toads aaiieral entry ‘No. ‘ast 8.8 - 
Pe (survey No. 5281), for the Golden Chief: SAM ‘placer mining claim, oer 
in the unsurveyed portion: of T. 3 N., Ri it W., M M., Melenay Mon “is, 

tana, land’ district: - : ae 

+» By decision of Suns 15, 1906, 9 your ite I held thie sentry. for danwals ce 

oe lation on the ground. that it did not conform to, the Seyetem ¢ of Babli a! 

eo: land surveys. 00" ne 

Claimants. have apeaien to ibe Department, Pe ee 

crea ~The elaimi in question Is. about: 8,300. feet: in. ‘length: and: avenged: 
eee about 600. feet -in. width. Te lies. longitudinally ina: ‘northeasterly. 

. os and. t outbarestanly direction. Gold, creek’ centers the elem iat: ‘its 












fee the Tocation: fo: the: aystert of publ land surveys. 
: ~The: claim, As. bounded on : ee side 








2 Tt, as a steaalt Of the: investignliony ‘the entries’ should: be: sustained 
Spe: valid, there would. be no. possibility of: reforming the ines 
» claim. eve: im: question to- conform to: the United. States system of 
" public- land : surveys. (Sec. 9331, Re S. oe and ‘4 “in: ‘that view the entr 
might: be sustained -as it. stands.” ~The case of Rialto. No.2 Placer 
iota “ Mining- Claim. (84. Ty Ds , 44), cited. by. your. office, deals with. placer 
wage claims .- on: surveyed inde: which: the statute: contemplates. shall be. 8.2 
oes described: by legal subdivisions. (Sec. 2399, R. S.)y:and. furnishes. no. Ts 
“authority; 3 in the. location ‘of. placer claims: upon: unsurveyed- lands, 9 
oo for placing ‘the lines. of such’ locations upon: ‘previously. patented or. ' > 
>> -ventered. lands... If, on the: other‘ hand, the. investigation of the sur- 2°» 
oe rounding, entries ‘should: result. in’ ‘their’ cancellation, and the: claim: Tene 
so. here in. question should: prove to. bein other. respects. regular and fe: 
whan -yalid,. the obstacles which now “prevent, its. conformity tothe United 
States: system, of public-land. surveys. would be removed, and. in that. 
event. the case» should. be. wendjudicated: u under the principles which 
i moe would then: govern. = ac | 
~The record. i is. renanded: to aa thes “outooris sof a ivestigatio L 
aes instituted by: your, ‘office, " when 1 the 1 taatter will, be ae considered 






























1 BOISIONS RELATING: TO THE PUBLIC: “LANDS. So BbO 6 as 


in. ‘the light of the facts » thereby aiselosed and the views | nl gee 
: Your oftce decision i is + modified accordingly. 





TOWNSITE-LEGAL | SUBDIVISIONS-SECTION: 2389, [REVISED p STATUTES. 


ae — HLarnisoy: Guron Townsery,. 





The provision of: ‘section. 2389: of: the: Revised. Statutes: that ce “towusite: oe a 
shall. in. its: -exteri ior. ‘limits ‘be “made. in conformity . to: the: legal. subdivie 00" ‘ 
-sions: “Of: the ‘public. ‘lands. authorized. ‘by: law,” e's 3 mandatory, and. an: menthy = fee re 
which does, not 80. conform. can. not. be. allowed. - we oe 


Secretary. Garfeld to the Cibinsnin oF BS General oe Ofte, 
( WwW: | May 9 9, 1907. ne OER) 












divgeus'6 of the: public | tind s yudiowaed. yi ee Voit ‘properly ene : 

that: this statute is’ mandatory: and that. townsite ‘entries must, in their 
erior limits,» be. made: in. conformity. t to the: legal, subdivisions of 

the lands’ authorized by. eee ae ee ge tee 

oo In the appeal. it is. stated : : oo a oe 











| re We: ‘respectfully. submit that | swe. know “Ot. no. “atatute: or. male: of ‘practice. ‘or. 
‘procedure that: would : prevent. the. Commissioner. inaking an order that an. 
ane survey ‘be made s 80" as. to Segregate and Sestenaite, by. approatinte HOE. 3 
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Your office i in 1 the decision appealed fiom states: 


7 it appears there“are some patented mining claims in the above’ eeal subdivie 
le nee ‘The office will have a diagram prepared ‘of such subdivisions so. a toe 
.» elimninate therefrom such claims, and others, if any, that: must ‘under. ‘the law” 
and” regulations be. segregated, and: will designate the: remaining area: by. appro- 
ey lot. numbers. This: wl permit new: pplication: for ‘the’ ‘townsite: ‘should 








. Appellants: ‘complain: ‘that. they’: will: have. to ‘pul’ ‘considerable’ 
~~ delay, and that. they. will be subjected | to. some: expense. in. making 
abe new. publication,’ ete. This the. ‘Debererient, cannot, help. The law 
_. © is clear‘as above quoted. = 

: ~The action ‘appealed : from i is: : affirmed. 













sins in ‘the biports of ghts ae Bowes. (32, L. nde B81) <. meet dee " oa i 
“ance. with. departmental circular of July. 7; 1904. (83 Ee D., 84), was. 
~ Sent. to. her PY. the logal: officers. December 6, , 1904. ~ She had. _ therefore, 
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7 : onal June 7, 1905, within which to cure her then- euictae default as 
to her’ original entry or to relinquish the same without prejudice to 


the future exercise of her Homestead right. Contest was initiated 


aa February 17, 1905. It is at once apparent: that the contest, in so far 


_. tofore entered by them.’ 


as it relates to the original | entry. of Meer, is premature and must be 
: dismissed. | | 7 | 
Counsel, for Meer contande that the exemption of the original entry 
from contest extends. to the additional ee also. ‘Your office deriied 
this contention. — | 
The right of additional ie: beaten wy section 2 of thé act of 
April 98, 1904, supra, can only be exercised by those persons who, at. 
the date of making entry thereunder, “ own and pecupy one land here- 
”. The occupancy of the land “ heretofore 
~ entered ” must be such as will defeat a contest based upon the charge 
of abandonment. (Libolt v. Snider, 35 L. D., 480.) While the 


| charge of abandonment of the original entry could not be maintained - 
.» in the present contest, it is not because of failure of proof thereof, but _ 
because of the refusal of the land department to entertain contest 


; '- based thereon pending the time allowed within: which. claimant might 
~ comply with the directions contained in notice issued under said 


. * departmental circular of July 7, 1904, supra. But this exemption did — 
not extend beyond the original homestead entry.. As.to the additional . _ 


ne entry, the specific terms imposed by the statute under which it is made 


.. must be fully met. 


It is asserted that sient had cured her. default j prior to erie of 


ie oe The burden of establishing this defense is upon the’claim-. 
ant, where: such default 1 is shown to have existed at the date of filing —_ 


he of contest affidavit. Meer did not take the stand 1 in her own. behalf a 


ar and the testimony’ offered tending to show absence of knowledge by ; 


her of the pending contest is insufficient. | : 
_ For the reasons herein. stated her original entry will be allowed to- 
stand and the contest. of Abold- against the same dismissed. Her 
_ additional entry will be canceled. The decision of pone cue As 

aes affirmed. 7 a : | 


el 


‘HOMESTEAD ENTRY—TIMBER LAND-COMMUTATION PROOF. 
Parton v. Quacensusi. 


re. ‘The fact that lands may be chigds valuable for. the Enbee Mercon Abas not, 


ue exclude them from: settlement and entry under the homestead | law, but it. ” 


“ must. clearly appear that the settlement. or entry upon such lands was made 
cae O18 good faith, for the purpose of. making the tract a home; and where the , 
a entryman, in. such case submits commutation. proof and pays. B. price. to. -eut 
ee — short the. period of residence required by. the. homestead. law, ‘he invites . 

+ -serutiny: and. challenges judgment as to the good 3 faith of his AU: 


-780—voL, 35—06, M36 
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| es meine) Garfield to ihe Wenie of the Gee ae O fice, : 
oe Ww. W.) = May 9, 1907. | 73 (PB. EW.) 


| The Sepak tment has Beene it the appeal of. William E. Quacken- — 
bush from your office decision of June 2, 1906, affirming that of the 
~ local officers and holding for cancelation his homestead entry, N ° 
_- 18180, for the SE. 4 SE. 4, Sec. 23, SW. 4 SW. 4,.Sec. 24, NW. 
NW. 5, Sec. 25, and NE. 4 NE. 4, Sec, 26, T. 26.N., RB. 18 Wis Sale 
Waahins oton. 

Said ante was made November 15, 1901, and commutation proof — 
was submitted J anuary 14, (1905, upon which cash certificate No. 
20501 was issued. =“ # | 

Cancelation was upon the ground that the ene was not made in 
good faith for the purpose of.securing a home but to dispose of the - 
Eaiber on the land, of which, it appear S; euere are > about eleven million 
; feet. 7 
It is contended in ig gaat that your. oie action is virtually a ee 

holding that land chiefly valuable for its timber or stone may not. be» 
taken as a homestead.- - & 

The act of June 8, 1878 (20 Stat., 89), voverning the ea of ne 


- land, provides that homie (herein contained shall defeat or impair 
“any bona fide claim under any law of the United States, or author- 


ize the sale of . . . the improvements of any bona fide settler,” etc., - 
and in the case of Rowley v. Hayes (29 L. D., 606) the Department | 
‘held that the fact that land is more valuable for its timber than for “_ 
agricultural purposes does not in itself a the cancellation of 

an entry. | : 7 
The same was fel, in effect, in the cases of Porter v. Thvop 
(6 L. D., 691), “Wright v. amon (0 ae DD. 555), John A. Mckay 

(8 L. D. 596), and Harper v. Krene (26 L. D. : 151): 


Thus there: is abundant express Ser of the right to take, ee. 


under the homestead laws, lands which are valuable chiefly for timber, — 


and of the fact that there may be a bona fide settlement on lands of ge 


_ the character of that here in question. - ; 
But. it was further expressly held in all ae said cases ‘that Pe: be 

bona fide the settlement.must be made with the purpose of making | 

the tract a home. And where the development of a tract of land asa 


- permanent abode is claimed: to.be the chief aim and consideration, | 
the entryman, by submitting commutation proof and. paying a price — 
to cut short the period of residence required by the- homestead laws, 


invites serutiny and challenges judgment as to > the ered faith of his 


entry. 
In the present case ie see ented in ne commutation proof: ; 


that he was absent from. the land about four months each year, and | 
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; at. the hearing hg testified that he establiched aul gardens thereon | 
about six weeks after making his entry on November 15, 1901, and 
thereafter spent two-thirds of his time on the land. “Thus. it is evi- 
dent that his residence on the land was not. substantially continuous 


for a period of fourteen months, prior to submitting commutation — 


7 proof on January 14, 19085.. Said proof must therefore be mejected, _ 


and the cash certificate canceled. 


- Jt remains to. consider whether the facts in ae case Sarva the - 
‘conclusion that the entry was. made in good faith and justify the 
Department in holding the. entry. intact as one made with the inten- 
tion of developing the Tand for a permanent home. ° 

Jt appears that for some ‘years prior to Aa this entry the 
claimant owned a house and followed his occupation as carpenter in 
the town ‘of Arlington, Snohomish County, Washington, more than 
two hundred miles distant, by the usual routes of travel, from the 


~ land in question. Whenever he left the land he returned. to. Arling- — 


ton, and between the dates of. his entry and proof he bought and 


sold, for money aud by way of speculation, a number o town lots in — 


| ‘that place, describing Ce in the various deeds as “ of Snohomish 
county, Washington.” This during the period when he claims to 
have been without means of subsistence other than his daily. labor and’ 
therefore compelled to be absent from the land four months out 


Of each year. As soon as he had made final proof at Seattle he gave 


. -“Froom, one of his witnesses, permission to remove the stove from the 


- house on this land, while he himself went directly to Arlington, and 
at cate of the hearing, nine months later, he had not again seen the 


— Jand. 


In his dtsitetent thas its spent two- re of Hie time on this land — 


from date of entry until final proof the claimant is corroborated. 
= 2 (by witnesses, whose: entries for lands in the same vicinity are under. — 
- similar contest charges and for whom he in turn is witness, and the. — 


contestant furnished no testimony directly contradictory thereof. 


a Ut: was not until June 1, 1905, nearly five months after the entryman be 
submitted final proof, that the contestant ‘arid his witnesses first’ vis-- 


: ited the land. At that time, as shown byt the evidence, the permanent a 


= OS ‘mprovements were as follows: 


From about one-fourth :of an acre, on. sia the ae and shed | 


7 stood, the trees had-been: felled-and-the logs: and underbrush removed, _ 
but. twenty-one stumps remained. standing.” ‘This one-fourth acre 


- was-inclosed by a rail. fence; outside of. which on about one‘and one- 


half acres the trees had been’ felled and the brush partly burned | 


but the logs and stumps all remained. Outside of said’ enclosure - = 


no breaking of the soil had been attempted; within it there had - 


een: some stirring: done in spots but it ane never been plowed or. 


ie 
= 
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-harrowed. There was a habitable cabin, and also a shed built of 
round poles in which the entryman-claims to have lived from Sep- 
tember, 1901, until late in the fall of 1902, when the cabin was | 
completed, though: he had no stove. Some eo had been done. on - 
the “ trail ” by which access was had to the land. For water supply 
a hole had been dug about five feet deep, and partly curbed to hold . 
surface water. . | 


‘As to the soil on this tenet and its ne fies aan a ‘ee 


if cleared of the timber and brush, the testimony of the witnesses | 


for contestant and claimant is irreconcilable. The formér, experi- _ ee 
enced timber cruisers, state that there are eleven million feet of 


timber worth at least one dollar per thousand feet; that the soil is | 
clay and gravel, with a covering of decomposed Fosstation or peat, 
peculiar to cedar swamps, hich will burn when drained: of water, 


and which is practically worthless for farming. The latter state _ 
that the soil is a fertile loam and that the land when cleared will . 


in its raw state be worth twenty dollars per acre, and one of them 


- estimates the timber at five million feet, but admits that, oe had not : ote 


“ cruised ” this tract. “ 
| But. all the witnesses, clade the claimant, agree that. it ell cost. 


_ two hundred dollars per acre to fell the trees and remove the logs. and | oe, 


brush from the land, allowing the stumps to remain. And while, _ 


under the law cited, land “unfit for cultivation,” and lands, the cost’ > 
of reducing which % cultivation: is practically prohibitive, maybe ~ 
taken under. the homestead law, these questions have a decided bear- os os . 
ing upon the probable good faith of the entry. It is also true 


that the homestead law does not require residence after final proof, — 


yet where it is claimed that such land is claimed as and for a home 


the fact that the claimant does not return to: it after final ‘proof has an 


_. a bearing on-the good faith of such.claim and entry. ee 
Taking into consideration the value of the timber and quality of hoe 


the soil as shown by preponder ant competent testimony, the meagre 


residence and improvements, in view of his financial ability, the early ° 

_ final proof and termination of such residence, and the fact that claim- ~ 
ant never had a domestic animal or fowl on this land or otherwise ae 

indicated an intention of permanently residing thereon, the Depart-_ ee 
ment is unable to find in the record any facts on which to base a 


_ holding that the entry was made in good faith, for a home, and not - 
for speculative purposes, to dispose of the timber on the land. 
tour said decision 1 is pee, hereby. affirmed. 


~ ‘et . at iene la 
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7 * | JURISDICTION-LAND DEPARTMENT-PUBLIC 1 LAND—-HBARINGS. fen oe 


- “Ixsmuctios. 


‘By ‘virtue. of its  jariguieson over ‘the public dauds involving Hieie care as well 
“As. their disposition, the land department may. at any time, of-its own motion 

oe onat the instance of others, wherever it appears ‘or is char ged that claims. 
asserted under: any of the public-land laws are merely colorable and are 


used to cloak unlawful. timber cutting, illegal fencing, the wrongful exclu- 


- sion of bona fide settlers or claimants, ‘or otherwise. to. the subversion. of 
those laws, inquire into and determine those questions and thereupon take 
such further action as may be appropriate and necessary to enforce” its.) 
| 7 Jur isdiction and preser ve the. Tights and a ests of the. public. | 3 


— Rect Garfield to the Ceiisnonen of the General ‘Band O fice, 
z oa ‘W, W.) oo. May 16, 190°. a a AF, H. B. ) 


‘The ine toe considered those portions. of your communi- 


" gation of February 27, last (not. covered by the ensuing instructions — 
of March 27, with respect to certain alleged illegal mining locations — 
in the Plumas and other. National forests), in. which your. office 
refers to certain mining locations on lands in the occupancy of the 


Deg California Tndians and the action of the Department, at the instance 

: of the Commissioner of Indian Affairs, with respect . thereto, and = ak 
again cites the case of ‘certain: placer mining locations upon lands: ow 
formerly embraced i in. the Walker River fadian Reservation, reported: | 


ee by. an inspector of special agents of your ‘office to have heen fraudu-. 


ently made, upon lands.on, which there are no indications of mineral, _ 


: and as having. been. platted and -sold. by the locators. as townsite lots, - 


in turn reported to the Department, and also cites and quotes a por- | 


oak tion. of departmental instructions of February 6, last, to your office — _ 


‘1D that case. Further: advice i is asked, in view of. what was Sad’ as 


ee the Department i In those instructions. : | 7 e 
“In so far as the reported. mining locations on. ands’; in he. occu- : 


_ pancy” of. the: California Indians are. concerned it, 1s. sufficient. for — 


eS present purposes, in answer to your inquiry in that. matter, to. say, 7 
that. any proceeding which may be initiated before the. local land: 


a office of that district looking toa determination of the character, eee 


“and any question. of Indian occupancy, of the lands involved, will bevy: TT. 
- - entertained. for that purpose. _ | ey oe 
In the case of the placer mining Meéationd: in: ‘the region ae ape. ay 
i ~ former Walker. River Indian Reser vation, reported to the Department Rs 


a - January 81, last, your office, submitting the report. of the. inspector — 
and accompanying data, recommended the institution of criminal 


“pr oceedings,. through the Department. of Justice, a against those en- — eee Pe 
gaged 1 In the reported: 3 fraudulent Bracucess and advised the Depart- 7 
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ment that with. ee to Pre of the reported cases the ipa 
land officers of the district had been directed to. proceed in accordance 
with the circular of February 14, 1906 (34 L. D., ,» 439), and that the 
inspector had been instructed. to investigate the. remaining cases, 
evidently as preliminary to a like course. The lands there involved — | 


were not then embraced in a forest or. other reservation, or devoted. | 


or sought to be devoted to any public use; but. were. in. the. broadest 


sense public lands subject to entry.and. disposal, of which. no attempt a8 


to purchase and enter, either based upon or in hostility to the mining’ 
locations, had yet been made. Under the apparent circumstances 
of the case the purpose of your office in ordering hearings pursuant - 
to the circular, supra, was not clear; and upon informal inquiry the. 
: Department. was informed that that purpose was to determine the 
legality or illegality of the mining locations, and, if their illegality 


should be established, to cancel them. = it eae the 


Department said: 

The land departinent has 1 n0 pow er to cancel a mining ne haves: in such 
ease nothing before it or within. its. ‘reach, upon which to act, except where it 
may be able .-. . to effect its defeat. by the issuance of patent to another than 
the mining Salman: and no direct effort to cancel any such location, or “merely 
to declare it invalid,. can accomplish any practical result. Ifa practice along. 
~ these lines has been followed. by yout office it should. be: discontinued. ; 


In that connection, whilst expressing the opinion that the reports | s 


of the inspector appeared to justify a further and. full investigation | 


~ .and-that criminal prosecutions should be undertaken if sufficient evi- 


dence were obtained, the Department deeined the hearings ordered | 
by your office to be inappropriate to that end, and vacated the orders _ 


| therefor. ? ; 
‘Your recent communication having ted to Fivtige ineorals inquiry ee 


at your office, the Department has now through that source been» 


a advised that the orders for hearings, touching the mining locations in a 
- that region, had their | origin in the fact that many of chose. who. have i, des 
settled upon the lands involved are: purchasers of lots from the locat-" ’ 


ors. of the supposed mining claims, and that those settlers, it. would -. 


appear, partly out of perc: for what. they believe to. be the rights. oe a 
of those locators and partly because they in many instances - claim 


title under them, decline or are reluctant to make, or to attempt to 
“make, townsite entry. The hearings, therefore, it is now explained, — 
were ordered with the view to the correction of the aoe condi- | 
tions. te oof 3 = 
As a general rule Kearney to determine the snitacies of sable 7 
_ lands are ordered and had only when ew parte claims, or opposing 


- . claims which hinge | oe that question, are in that peeuie eroue nt to - 
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a ‘the scien of the er ‘department, by protest. or r otherwise, upon 


application to secure the legal title, or in analogous cases, as when 
private claims are inconsistent with some public use or purpose to — 
_ which the land thereby covered may be devoted, pursuant to law, by — 
or subject to the Jurisdiction | of any Department of the Government, | 
. where the character of the land is a determinative element. — _ 
It does: not follow, however, that. the right to order hearings or 


os enter upon investigations for that or any other essential purpose is. | 
_- confined to such cases. By virtue of its Jurisdiction over the public 


lands, involving their care as well as their disposition, -the land — 


2 department may at any time, of its own motion or at the imstance of . 


a others, wherever it appears or is charged that claims asserted under’ 


any of the public- land laws are merely colorable and ‘are used to 
cloak unlawful timber cutting, illegal fencing, the wrongful exclusion | 
“of bona fide settlers or claimants, or otherwise to the subversion of 
__ those laws, inquire into and determine those questions and thereupon ' 
take such further action as may be appropriate and necessary, to_ 
euforce its jurisdiction and preserve the rights and interests of the 
public. — : 
- In view of what has thus been: brought to the Mieaten: of the . 
} ‘Department. it would appear that the proposed hearings would be. 
» justified as the bases, i in the event of appropriate.results, for further . 
and. dispositive action pursuant to the pEOSIOnS of section 2384, 
Revised Statutes, as follows: , a PS ; 


If within twelve months from. the. establishment of a Slee or. > town on. the pub-. 

Hie peeks ‘the parties interested refuse or fail to file in the General Land Office... 
Of: seca tw nie tines. hipndived and élahtty-two, ‘it may be Jawfal ‘for ‘the ‘Sec! 
. retary of the. ‘Interior to cause a survey and plat. to be ‘made. of. such city or 
—-town,. and thereafter the lots in -the same shall be. disposed - of as required by. 
“such provisions, with this exception, that. they shall each be at an increase, gens 
fifty per centum on, the. minimum of. ten dollars per. lot. 7 


: If, therefore, the cases s reported. to your office by the inspector, on . 
. a turn by: your office to the Department, appear to be within’ the 


“se purview of. the. foregoing - section of the statutes, the. _ proposed hear- 


- ings may be ordered and had in the appropriate manner;. and, should oe 


~~ any such hearing result j in a. deterinination that the land aveolved is. 


~~ non- mineral in character, and it -is definitely ascertained that the 


- eases are within the contemplation. of the above- -quoted section, your — | 


age . office will thereupon: submit its full report and pe rere in 
Peal the proms for further action and direction by the. pene uens 
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CIRCULAR. 


DrrarrMent oF THE INTERIOR, ~~. 
_ Generat Lanp Orricz, — 
Washington, D. C., May 16, 1907. 


. -_ ee aa ee at United States District Land Offices. 
_ Genriemen: Your attention is invited to the following act of Con- ee 


gress ones. March 2, 1907: - 


[Puptse—No, A ie 


| AN ACT To authorize the receivers of public moneys. for ima. districts ieee 


deposit with the Treasurer of the United States certain sums empeacey in 
their accounts of unearned fees ahd upon moneys. ; 


Be it enacted by the Senate and House of. “Repr esentatives of “the United 


4 ‘State of America in Congress assembled, That the receivers of public moneys 


for land: districts are hereby authorized, under the diréction: of the Commis- - | 
‘sioner of the General Land Office, to deposit to the credit of the Treasurer of _ 
the United States all unearned fees and unofficial moneys that have been car. 
ried upon the books of their respective offices for a period of five years or more, 
which sums shall be covered into the Treasury by warrant and carried to the 
eredit of the parties from whom stich fees or moneys were received, and. into 


o an appropriation account to be denominated “ Outstanding liabilities.” - 


Sec. 2. That at the time of inaking such deposit the receiver shall furnish a . 


list showing the date when the money was paid to him. or to his predecessor Be Te as 


the names and residences of the parties; the purposes. of the payments. and the 
: amounts ther’ eof, which list shall bear the certificate of the register and receiver. 

: that the same is correct ; that the amounts are due and payable; that diligence 7 
has been exercised to return the same,’ and that the sums pected ANG Te- .) 
mained unclaimed for a period of five years or more. 9 Me oe 
oa SEC. 3. That amounts that appear in a.receiver’s accounts as ‘ ‘Moneys depos- ae 
- ited by unknown parties” shall also be deposited to the credit of the Treasurer 


of the United States, accompanied by a list showing the amount and, if possible, - - 


the date of the receipt of each item; which list shall bear the certificate of the. 


= register and receiver. that; after careful investigation, the ownership. of. said...” 


moneys could not be deterniined, and that they have been reported in the” 
tmearned fees and unofficial moneys accounts for five years or more. — 
_. . SEC. 4. That any person or‘ persons who shall have made payment to” a 
ia receiver, or to his predecessor, and the money shall have been covered into the 


o Treasury pursuant , to section one-or section three thereof, shall, on. presenting 


| ‘satisfactory. evidence of such payment to the proper: officer of the Treasury 


* Department, be entitled to have the same returned by the settlement of an 
account and the issuing of a warrant in his favor according to the. practice in... 


other cases of authorized and liquidated claims against the. United States : 
Provided, That when such moneys shall remain unclaimed in the Treasury for | 
- more than five years the right to recover the same shall be parred : Pr ovided, | 


"Phat no homestead ‘entryman ‘shall be required to make payment of the pur-: |. 


_ chase money on any application to make a cash entry until the same shall have: 

been approved by the register and receiver, but such pee shall be made’ 

within ten. days after notice of such approna —- Aste e? 
SD March 2, ee _ 
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To carry inté ‘affect the provisions a and intent of the foregoing net, as 


Ee it is- hereby ordered. that: 


ties: 


1. On the 29th day of: J une, 1e, 1907, ee receiver a Conch district rer a 


- “affes shall deposit to the credit of the Treasurer of the United States | 


on account of the ¢ appropr ‘jation denominated ‘ “Outstanding liabili- 
72° 


| 7 fees and unofficial 1 moneys. that were jue in or " deposited on. or before | 
: i : June 99, 1902. | rer: 
ee Ds “The receiver. shall prepare in. triplicate, on: Form No. ‘4-54la, a. 


‘- | c list, ty pewritten. if practicable, of unearned fees and unofficial moneys: : . 
ae concerned to the. Treasury, setting © forth accurately the details © oe 
a specified in section 2 of the act, and bearing the certificate of the 


register: and receiver as | in said section. Inasmuch as 
‘Form No. 4-541la has no heading for “ Residence,” the depositor’s 


postal address. will be. inserted on the line next under that on which 


all moneys: then carried in the receiver’s account of unearned eS Sy" 


his name appears. Receivers will make requisition for a supply of — . 
sone F *orm. 4-541a, if necessary, stating the number of blanks required. 
3..The receiver shall likewise prepare in tr iplicate, on Form 4- _ 


oe, BAla, a separate list of “* Moneys. deposited by. unknown parties ” and - 


- transferred to the Treasury as above. This list must<set forth, with > 


such particularity as may be possible, information as to the date and © 
2 char acter of ‘the items, and must bear the certificate of the ‘register, 


ie and: receiver.as prescribed in section 3 of the act. 


4. In the accounts of unear ned fees and unofficial moneys fon the 


a ionih and quarter ending. June 30, 1907, the receiver shall take s 7 


--eredit for the amount transferred ve the Treasutar of the United 


: ee States, specifying ther ein the date and number of the certificate of 
. deposit. on account of ‘ ‘ Outstanding liabilities.” The original and 


7 oe duplicate lists ‘shall be transmitted with ane regular "quarterly a aaa 
"~ aécounts to the Commissioner of the General Land Office, who will 
ee examine: the same, ‘retain the duplicate, : and transmit the or iginal to a | = 
ee Treasury, The triplicate list will be retained by the receiver.: 


~ At the close: of each succeeding quarter, the receiver will similarly ees 

ae transfer. to the Tr easury unearned. fees and unofficial moneys. then on © 
ae hand: for five years or nO and: tr ansmit ; similar lists of moneys so" me 

= transferred. 7 | ee 
ey ppueauons for the wetint n of aleamned! nee or ‘thofficial moneys 


a 7 : that have been transferred to the Treasury under sald act of March an : fe: 
~~ 1907, should be stated by the applicant. in the form of a claim OE ee 
 aécount, showing the date, purpose and amount of his “deposit: or: 


a0 ‘palance, and his present post-office address. The register and receiver. Pe at 
will certify to the correctness | of the account as shown by their 


records, and forward the same to the Commissioner of. the General 


Land Office for administrative. examination. and tr ansmittal to the» i 
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. ae Department, hich: wall ie settlement with the ¢ applicant 
direct, if his claim is approved. | 5 : 
6. ‘Under the second proviso in section 4 of rl act, a homectena 

entryman who offers commutation proof under section 2301, Revised 


2° Statutes, is allowed ten days aiter receiving notice that his proof has 


been. accepted, within which to pay the commutation price. This 
privilege is not extended to an entryman, who offers final homestead 
proof on Indian lands or other lands subject to entry under the’ home- 
stead laws at a price fixed by special law and payable in whole or in 
part at the-time of submitting such proof. Ifa homestead entryman 
after being notified-of the approval of his commutation proof fails to 
make payment within ten days, his application will be rejected and. 
the register will notify him thereof. Moneys already paid on com-" 


mutation proofs that are now suspended, reported in the account of 


“unearned fees and unofficial moneys, may be retained 1 in said account 


until the suspended proofs are finally accepted or rejected ;_ or, pend-— . | 
ing final action on such proofs, the purchase money shall, upon appli- 
_ cation, be returned to the depositor, without prejudice to ie homestead 


rights, and the receiver shall, as soon as practicable, advise all such. 


| 7 homesteaders of their right to have their money retunnede | | 
7. In all applications to enter or to offer proof, ee under the 


homestead laws, purchase money already collected and now reported’ 


in the account of unearned fees and unofficial moneys shall be treated. a : 
~as official moneys and be deposited before June 10, 1907, to the credit | 


| of the Treasurer of the United States (sec. 3617, 'R. g.). Receivers 


are urged. to make such deposits at once, if practicable, and not to 
delay the matter until June 10. As soon as deposit 1s made, receivers 


shall transmit the duplicate certificate of deposit to this Office, noting < 


thereon - the amount. transferred | under these instructions. These 


.* moneys are to be accounted for in the same manner as regular cash  - 


7 receipts, without regard to the final action on. suspended proots. AS” | 
there is no provision for the repayment of such moneys from the ~ 
‘Treasury, the Congress of the United States will be. asked. at its next 
session to provide raliet | in cases where the purchase money has been ~ 
paid and the application rejected without taint of fraud. Hereafter — 
where payment is made upon submission of proof the money collected 
Z shall not be entered in the account of unearned fees and unofficial 
. moneys, pending investigation, but shall be credited dir ectly to. the 


: » United States according to the purpose of payment, and. receiver’s. 


receipt (4-131) shall then issue.’ Said receipt shall likewise be issued — | 


when purchase money now reported in the account of unearned and 


unofficial moneys is credited to the United States as hereinbefore in 


this paragraph directed, the receipt bearing the current date and hav- 


ing | also noted thereon the date when the money was originally de- “ 


7 DECISIONS: RELATING TO THE PUBLIC LANDS. | 571 nets 


posited i in ie: eons of ne ass and unofficial moneys. The aoe 


receiver shall write in red ink across the face’ of every such receipt, 
“ Register’s certificate not yet issued.” In all such. cases the register’s 


> certificate, subsequently issued if the entry is allowed, shall beat! cur- 
rent number’and date at the time said certificate issues, and. shall 
_ refer by number and date to the receiver’s receipt: prey rlously issued. 
Said statement, in red ink and said reference to receiver’s receipt shallo2e* 


likewise be noted in the ‘eames abstract fe the appropriate 


entry” therein. 


ey, 2 BY The register’ S ie receiver’s fess for filing me seis on pple 


. - cations to purchase timber or stone lands» shall be paid when .the 
proofs are submitted, and'shall then be repor ted as earned whether. 


‘the applications are eventually allowed or not. Such fees heretofore 


~ received and now carried i in the account of unearned fees and unoffi- 


cial moneys; shall be accounted for as earned at the time when the | 
— money is covered into the Tr easury. | | ee 

. Hereafter the estimated cost of reducing to writing: testimony 
‘ale before the register and receiver shall be eollected from the con- 
testing parties: from day to day in advance, and at the close of each. 
day. any. unearned balance shall be returned, or if additional oo : 
is necessary, it shall then be collected. | 
10. Applicants shall hereafter be required. to wails The: own con- 

- tracts for publishing notice of intention to make proof, and they shall. 
make payment . therefor directly. to the publishers, the newspaper 
being designated and the notice prepared by the register. | 
11. The register’s fee for notice of the eeeecen: of an entry, | 

| ‘provided by the act of May 14, 1880 (21 Stat., 140), amended by 
the act of July 26, 1892 (97 Stat.., 270), shall not’ be demanded at. 


the time a contest is initiated, nor. until the entry is canceled and 
notice thereof given to the succsgeful: contestant. - ~The register will . 
~~. eollect this fee at the. proper time, and retain the same as. personal. 
- . Deposits on account of register’s fod. for notice of cancellation, now 
_. reported-in the account of unearned fees and unofficial moneys, shall, : 
eet possible, be. returned to the parties who deposited the same, the ee 


_ receiver securing proper voucher therefor. 


Oe 240 Departmental | regulations and office sagt rictons: heretofore oo 
| - issued, in so far-as they are in conflict with. the regulations herein, 


si are hereby superseded. . mar = Be 
| - Very respectfully, ee R. AL - Bantasors, 


Commissioner. 
see May 16, 1907. : 


JAMES Ruporen eae | 
7  Becretar Y. 


a? ee | DRCIBTONS RELATING TO. THE PUBLIC. LANDS. 
COAL LANDS IN ALASKA. 


| Circunar. oh. 


‘Daearvanen OF THE Teuenion: oad 

| Generat Lanp Orrice, 

ee ee _ Washington, Dz Cis Hay. 16, 1907. 
\” Register Bi Rice. Juneau, Alaska. | 
GENTLEMEN : The following instructions : are issued ee your g guid- 
“ance: Sa 7 
ee Under. the: ohdek ét N saben 12, 1906, ariharawine lene: in 
Alaska from entry, location, or filing ander the coal-land laws, and 


subsequent modifications of ia enden no lands in Alaska known to. 


contain workable deposits of coal can be entered, located, or filed upon. 
while such orders remain in force, except as heweitiatter provided... 

2. All qualified. persons: or associations of qualified ‘persons who 
had within one year prior to November 12, 1906, in good faith made » 
Jegal and valid locations under the’ act of April 28, 1904, may file 
notices of such locations in the manner and within the ‘time pre- 
‘scribed by said act, if such notices have not already been filed and 
such locations have not been abandoned or forfeited; and they or: 
any other person or persons to whom they may lawfully assign 
their rights after such notices have been filed may thereafter pro- 
ceed to make entry and obtain patent within the time and in the 
rnanner prescribed by law. : 

3. In-computing the time within which notices of location may 
be filed under the preceding paragraph, the time intervening ee, 
tween November 12, 1906, and August 1,-1907, will not be. daken 
into consideration : or sounted: but such. noliees may be filed within 


as one year from the date: of location: exelusive:of such time. | 


4, All qualified persons or associations of qualified persons oe | 
may have in good faith legally filed valid notices of location under — 


the act of April 28, 1904, prior to November: 12, 1906, and the bona «=. : 


fide qualified assignees of such persons, may make entry and obtain: , 


patent. under such notices: within the time and in the manner pre- | 


| scribed by statute if they have not: abandoned their right to-do so. 
- § In computing the time within which persons. or. associations 


- of persons inentioned in .the preceding paragraph: may apply for. 


7 patent, the time intervening between November 12; 1906, and the day ot 


~ on which they receive the written: notices given by you as herein- 


after required will not be considered or. eounted, and such applications é 


3 may be made at any time within three years from the date on which . a 


such notices of location w ere filed exclusive of such time. — 2g 

: 6. You are directed to at once notify all persons or associations - 
; ‘of persons | who have filed notices of. location in your ollice, includ- 
ing those | who nee pending aes for patents and all ee 
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sons or associations of persons holds as assignees ae such nee | 
tions who have notified you of such assignments, of their right to 


proceed in the manner herein precoribed: and aaeionized. and to. & 


furnish them with a copy of these instructions.. These notices must. 
be-served. either personally or by registered mail, and you should 


: carefully preserve with the record in each case: the ee. return 2 


—— or other evidence of such notice. 
_.'7. In all cases where you publish notice of aophedcows for entry | 
or oe under the coal-land Jaws, or under any other law, you will 


at once mail a copy of said notice to a special agent assigned to duty = 


in Alaska. Should said agent thereafter file in your office a protest 
against the validity of the location or claim embraced in any such - 
application. you will defer action upon such application until said 
protest is withdrawn or. appropriate 2 action is taken thereon. ° | 
- re ee | 7 | 
R. Ks Bantawons, i: 
ze | _ Commissioner. 
os desceeea: Bf 

| JAMES. Rovowex. GARFTELp, ie nad 

” GO, BW op eee Secretary. 


- OKLAHOMA PASTURE LANDS—DECEASED APPLICANT—RIGHTS OF 
_ WIpow. 


Instructions. 


. Y abi the: deat. of a person who applied #0: and, was Pagaraad Oklahoma pas- 

ture: lands prior to making entry thereof, the right to enter is cast by law. 
- Ypon. his” widow, who is required to either. cultivate or. reside upon. the 
: land for the be a ae pees, but need not: do both. 7 


: i, | Secretary Garfield to ve Con nee of the General Land Offices 
; (G. W. Wy) 7 : ce 4 Atay eae 1907. ao - (CO. SG.) 


| May 9, 1907 t, your ‘oftice submitted the ee ; 


- Whether. in . eases where entries | are. made: by widows of persons to. whom 
; Oklahoma Pasture’ lands were awarded the widows will be excused from main-* 
tin, taining residence under. the homestead laws? 


~ In the case with respect, to which the aneseion 1s submitted the 5 
lands were awarded and set. apart: to the husband prior to his death, 


| - the deposit covering his first payment: therefor was in the hands oe | 
che receiver, and all that remained to be done by. him was to make. 


ee homestead entry based. on such award. Under the regulations - of | ; 


~ October 19, 1906 (35 L. D. , 239), prescribing the method of sale of. 


| these “Pagture: lands under, the act of J une 5, 1906 ices BB), - e 
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ets the awande: had feed ttiade the successful ' Bidders were to be 
notified by the local officers of a date on which they would be required. 
to appear and make’ entry. . These regulations, further provided : 

The widows and heirs. of per sons who make entry under this act will not be | 
required to maintain both residence. and cultivation upon the lands covered ‘by. 


the entry of a deceased: entryman, but patent will issue to them upon a sufficient - 
showing of either residence or cultivation ung the payment of the “panei. pur- - 


chase money. 


The foregoing is based upon a long line of deiicinit epee 
section 2291 of the Revised Statutes, which provides for a certificate 
of entry and patent “to the person making such entry; or if he 
| be dead, his widow,” etc. If an entry had actually been made in this 
case by tie husband prior to his death, there is no question the widow 
could comply with law by éither residing upon or cultivating the 
land, but she would not be required to. do both. Stewart v. Jacobs 
. (1 L. D., 686); Swanson v. Wisely’s Heir. (9 L. D., 31); Agnew ». 
. Morton (13 L. D., 228); Brown v. Naylor (14 L. D. , 141); Ware © 
vw. Wright (22 L. D. , 181) ;, Heirs of Stevenson ». Cunningham (382. 
L. D., 650)5 and Gicular of August 4, 1906 (35 L. D., 187, 196). _ 
- Nor ie there any question, the husband having by his application | 
initiated a right to make entry which was. also confirmed by the award 
made to him, the widow may make entry for the land. Townsend’s 
Heirs w. “Spellman (2 L. D., 77); Tobias Beckner (6 L. D., 184); 
Prestina B. Howard (8 L. 'D: 286) ; Bellamy vu. Cox (24 oe D., 
181); and Northern, Pacific R R. Co. -v. Coffman et a. ee Li D., 
— 280). In the Beckner case it was said: | | 


The broad underlying principle that controls the question ig2shat ren a per- * 
son initiates any right in compliance with, and by authority of the public land. 


laws, and dies’ before completing or. perfecting that right, it will not escheat. ae 


and revert to the government, but inure to those. on whom the law aud natural 
justice cast a man’ S property, and the fruits of his labor’ after his death. 


In the case of McPeek v. Sullivan. et ale (25 L. D: , 281) it was held . ; 


that under a homestead entry made by the heirs of a successful con- — 
testant in accordance with the act of July 26, 1892, actual residence 
on the land is not required, if cultivation eee 1s shown for : 


the requisite period, it being said: | | 
The act of 1892 (supra), casts upon the heirs of. a deceased. contestant (if. 
citizens, &e.,) the same .right to. enter the land upon the cancellation of the. 
_.former entry as a result of a contest commenced by the deceased. Thereafter, — 
the obligations imposed. upon such heirs are no greater than. those which. are 
cast upon the heirs of a deceased homesteader ; and in the latter case eultiva- 
tion of the land for the peauared period, without actual residence thereon, is 


a held to- ‘be sufficient. 


‘In the case of Bellamy D Cox, supra, ‘it was ide | 
_ Mrs. Crawford, having thus succeeded to the rights of her ‘deceased huahaud: 
. immediately ¥OOE steps. ‘to protect those rights. ‘She. filed. her formal applica- :: 
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tion to Sater and continued the cultivation and improvement of one tract. It 7 
was not necessary for her to reside.on the land. 


Applying the foregoing principles of ébastriciion Reve. the widow 


of a person who applied: for and was awarded Oklahoma Pasture * | 


Jands, in making entry will but constimmate a right initiated by her 
husband. His right to enter is cast by law upon her, and in thus 
succeeding to such right certain requirements devolve upon her under 
the homestead : law, namely, either ‘to reside upon or cultivate the 


land, but she need no do both. If therefore she cultivates. the land 7 


for the requisite period, her husband prior to his death having done. 
all that. was required of him, she will be doing all that the law 
; spore upon her. | 


‘ FINAL PROOF—DESERT LAND ENTRY—WATER RIGHT—EVIDENCE. — -— 
Crecurar. 


Departmen ‘OF THE re Inrerror, 
GeneraL Lanp Orrice, 
Washington, D. C., May 18, 1907 , 


: - Register a Receivers, nee States Land Offices, W ce g and a 


Idaho. 


: Sirs: ‘May 10, “1907, , the os of the Tbe oe as, ie = 
oc: foconn isda tions of this office, which makes applicable to the States 


of Wyoming and Idaho the general recommendation: of this office of — 


ao October 25, 1906, contained in circular “G” of December 17, 1906 = 


[85 . L. D:, 352],. respecting the character of evidence tequired of. 


no — desert land? claimants to establish their rights to sufficient water to. 


properly irrigate the lands entered by them, to wit, 


| That the regulations governing. final proofs in ‘desert land: entries be modified 
to require the. entryman to show in making final proof that he has a right to the 


use of sufficient water to properly irrigate the irrigable land in his entry ; that 


he has done all that the laws of the State or Territory require him to do for 
‘the maintenance of that right, and that he has eae’ used the water for the 
irrization of the land embraced in. his. entry. - | 


Under these’ instructions entrymen in . the States of Wyoming and 
Idaho are not required to furnish the certificate of the State engineer | 
mentioned in said circular of December 17, 1906, and the local’ 
-. officers in: said states will be governed. accordingly j in all cases where,. 

through no fault. of the claimant, an absolute right to the use of. 
2 water for irrigation can uot be. ao, ae ge | 
| Very respectfully, = ss OR .teeeaes | 

a a) ane ee See 2 Be Commissioner. 
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| PRACTICE-WITHDRAWAL OF APPLICATION TO. AMEND on MAKE 
_ SECOND ENTRY... eg 2 aa . 


- Isrructions, 


-DEparTMENT OF THE Inrerior, 
- Gzweray Lanp Orrice, 
| — Washington, D. C., May 18, 1907. 
Registers and Rete oe an _ 
United States Land Offices. ae | 
GENTLEMEN: Where an application. for second etna, or scneneinent 
of an entry has been transmitted by you for the consideration of this 
office, and subsequently the applicant files in your office a with- 


drawal of his ‘application, you will, unless the matter be involved in 
controversy, consider said withdrawal as a dismissal of the applica-. 


tion and note such application withdrawn and the. case closed upon 


your records, and transmit each withdrawal by a acs to this office, a 


"reporting your action thereon. : | 
In cases where such application is involved in a contest or contro- | 
versy pending before this office or the Department, you will promptly 7 
transmit the withdrawal for action in connection with the record. 
Very respectfully, ee 
| R.. A. Barrawenr; Commissioner. 
A pioveds : | 
Ji AMES RupoLPHx GARFIELD, 
Secretary. 


CONFIRMATION—PROVISO TO SECTION 7, ACT OF MARCH 8, 1891. 


Monrana IwPpLEMENT ComMPaANY. 


After the lapse of more than two years from the issuance of final certificate for 

a desert land entry upon proof made in full. compliance with regulations . 
then.in force, the confirmation extended by the proviso.to section 7 of the 

| act of March 3, 1891, becomes effective, in the absence of a pending adverse 

. proceeding, and the land department is thereafter without jurisdiction tO 
initiate any proceeding against said entry, by calling for additional proof 

_ or otherwise, except for causes which would prevent confirmation ” irre- | 

-spectivé of the lapse of time from. the date of the entry. - . 


7 Semen y Garfield to the Commissioner of the General oe 1 Office, a 
(GW. W.) — Fie, _ May 27, 1907. oe (FW. C.) 


April 25, 1907, the Dopariacne send: a sede filed by the _ : 


' Montana — Implement Company, claimant through assignment of 


desert land. any made ae John qe Roy, October d 1901, for the 
. W. 4 of NE. 4, the SE. 4 of NW. 4 and NW. 4 of Sw.4 4, Sec. 32, eae 
ak 5 N., RB. 3 W.,. Gra Falls land. district, Montara, complaining 


. of the ehisal of your office to transmit’ its appeal from -your. deci- — 


oo he, ‘sion, of November 14, 1906, ee additional preok showing that | 
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: ‘the ccoiyaeal members of said company Ean not ee by assign- | 
ment or, otherwise, under the desert land laws, title to a quantity 


—. .of land. which in the aggregate, with the land applied for, will ~ 

oe “exceed 320. acres, ‘and in accordance therewith the record upon said 

appeal is now before the: Department, having been. transmitted lee o 
- your office letter of the 7th instant. : 


Tt is: disclosed by said record that said company Eeiced final. 


-. proof upon said entry and received final certificate August 14, 1903. — 
At the time of making said ‘Proof! the a eae Bane ie: fol- 

: ~ lowing affidavit: | | 
Jo. . hat. since. August 30,. 1890, it rrhe' Montana Tupiemene Channa had 
_. not entered under. the laws of the United States, or filed upon, nor has there 
7 ~ been assigned. to it, a quantity of land agricultural in character, and not. 
. . mineral, which with the tract now assigned would make more than. mre a 
aa aes and twenty acres. 7 : ete 


This form of. proof seems to ee been. eougdened aiicient ye: 
your. office at the time it was made, in evidence of which is a copy 


a of a decision by. your office addressed to the: register and | receiver 


oe : at Great. Falls, Montana, dated January 2, 1904, in which the action Ba a, 


of the local officers in requiring. specific prods. of the qualifications | cee 


| “ of the persons. comprising the J. H. McKnight Company, claimant: 
~~ through ‘assignment of desert land entry No. .6277, Helena series, | 


_—- “was reversed and wherein it was. held that: | | 
| “The. Bs HH: McKnight Company is a person in contemplation ' of. law, Pane has . i 


. shown its qualifications as an assignee. Therefore the yearly proof 1 is necevied 


3 and the assignment recognized. 


Under departmental order of J uly 15, 1908, divecting that. ‘until a | 


| * further orders no desert land entries for ie in the Great. Falls a 


_ » ¢ dana: district be. passed to patent, no action appears to have been — 
~~ taken by your office upon this entry until.on July 20, 1905, a special 


agent. was ‘directed to ascertain whether the law had Been: complied _ 


with in the matter of improvement, annual expenditure and reclama- _ 


7 tion of the land. September 25, 1906, the special agent reported — 


‘favorably upon the entry as to reclamation, water supply, dam and ~ | 


ditches, and thatthe sum of three dollars per acre had been ce ara : 


= in the reclamation of the land. ae 
eh _ Although .more than three years had expired Foie ‘he, date Of | 
7 wees issue ae final certificate upon this entry at the time of the receipt | 


of the’ favorable report. thereon. by the special agent, your office. | oa 


: on: November 14, 1906, required the additional showing hereinbefore 


: “referred. to, pee ay in view of.the holding of this ‘Department woes ~~ 


- -in the case. of Jacob Switzer eas a L. D. , 383), actin! of 


: | | : ‘was held. that (syllabus) : 


A corporation. seeking to: hold lands under the assignment of a ‘desert land : 


Ss entry, must show that the members composing the Se ute do. not: hold, in: | 


ee. -680—vor, 8506 MST TS a ee 
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the ager egate, by assignment. or otherwise, 1 more than. three ‘nan ed and tw enty 
acres of land under the desert land law. | . 
| Instead of complying with the a for additional proof the com- : 
pany. attempted to appeal and in its appeal urges that there was error 
in making the call for the reasons: first, that at the time of the sub- 


-. mission of final proof the showing made-was in full compliance with _ 

_ the requirements of your office governing this class of cases; and sec- 
ond, that because of the lapse a more an two years from the issue aes 
of the final certificate your office is without jurisdiction to make fur- 

ther requirement in the, matter ‘of proof because of the confirmation 

extended by the proviso to section 7 of the act: of March 8,.1891-(26 


Stati, 1095), and that nothing remains to. be done on the part of your : 
office with respect to this entry except the ministerial duty of i issulng, - 
patent thereon as required by said proviso. 7 | 
After a most careful consideration of the matter, in _ the opinion 7 
_ of this Department the appeal is well taken. — : 
_ The proviso in question reads as. foHows: 


That after ‘the lapse. of two years from the date of fic: issuance of the : 7 


receiver ’s receipt upon final. entry of any. tract of land under the homestead, 


: timber culture, desert land or preemption laws, or under .this act, and where 


there shall be no pending contest or protest against the validity of such entry, «| 
- the entry man shall be entitled to a patent conveying the land by, him entered, r = 


and. the same shall be issued to him. ‘ 
The land i in question appears to have — subj ect to the entry and 
upon the face of the record it can not be held that the entry is void. — 


5 ee Any proceeding by the government to determine the validity ofthe. 


entry commenced within two years after the date of the issuance of — 
final receipt would undoubtedly suspend the running of the statute — 
and authorize further investigation as to the validity of-such entry. 
John N. Dickerson (33 L. D., 498). The order of July 20, 1905,° 
7 directing. investigation for the purpose of ascertaining - ee the 
law had been complied with was a proceeding of that character, but _ 


when no adverse action was taken by your office npon the report of 


the special,agent which, as before stated, was favorable to the entry. 
in the matters investigated and reported upon, there. was no adverse _ 

7 proceeding pending against the entry at the date of your decision of 

’ November 14,1906, and your office. was precluded from taking any 


= further action against such entry except for causes which would pre- 
vent confirmation irrespective of the tapes of time: from the date of 


entry. et | 
~ In applying the neces provisions of: the proviso of Shon _ 
Tt of the act of March 3, 1891, supra, it. has been held by this Depart- | 


: ment that preemption entries although made in violation of section es 


2260 of the Revised Statutes, were. nevertheless’ ‘confirmed after. the ; 


- lapse of two years from the date. of the final entry. See case of 2 
| Patrick: ead @I L. D. 2 892) A io ees x. Yocum ioe L. Dn 467 1). ses 
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3 aside. si 


Fe 


| SECOND HOMESTEAD ENTRY—**‘ UNAVOIDABLE: COMPLICATION »—AcT fy 


- ne ie OF APRIL 28, 1904. 
=) OHN: ¢. ‘Horsier. 


The provision of the act: of April 28, 1904, autbori izing second homestead see 
- in cases where the. entryman was unable ‘to per fect his original entry “o 


account. of some unay oidable complication of his per sonal or ees 


7 affairs,’ and “did not .relinquish. his entry or abandon his claim for a 
consider ation,” | contemplates that the: “ unavoldable complication * shall be 


‘i ; ohne ar ising subsequent to the naking of the entry,-and. W hich pr evented the: — : ; 


. compienon ther eof, and not one existing at the time the entr y was made, 


“Secretary Garfield to oie: Commteniee of the Cad tau Orftce,, 
(G. WwW. W.) eo May B7, 5 1907. “0 {EB Fe B.) 


- J ahi C.. ‘Heisler has appealed. from the decision of | your office of 
ts ‘October 27, 1906, rejecting his application to make a second home-_ 


a stead entry under authority of the provisions of the act of Apri il 28, 
1904. (33 Stat., 527), of the NW. 4, Sec. 23, T. 159 N., R. 101. W., 

- Williston, North. Dakota, having made a former ewes ead entry — 
which he alleges was ‘relinquished because he was unable to perfect 


the same on account on unavoidable, ee. . his. ‘personal — 
_ Affairs. 7 | 


He states that shes he made igs entry he was a poor ee 21. or 99 


: : residence. on his. homestead by reason of the fact, that he. had no 


- — ” years of age, dependent upon his own labor for support: that. he was 
OB wood-chopper and very poor, and therefore unable to continue a. 


ne an ee VD. Jones et Bal (18 L. D: 164), It Pe also bess hele that’ ih 
-- a preemption entry made by one “he had previously filed adeclara- 
tory statement and was therefore disqualified from making the entry, 
- was nevertheless confirmed (see case of Jairas Lincoln, 16-1 D.,.-°- 
.. 465); and that an additional homestead entry allowed on a eortificate | 
eek right. issued.on account of service in the Missouri. Home Guards, 
=e notwithstanding such service would not support the entry, was never-- 
Ss theless confirmed. (Carroll Salsberry, 17 L. D: , 170.) | 
sis, F rom the above it seems that unless an 1s taken to the. cai oe 
+o clency of the proof in any particular within two. years succeeding the ~ 
: issuance of the final certificate based thereon, no further investigation # : 
ean be made thereof and that the entry is confirmed by. the statute. _ 
| As before stated, this. land was subject to desert land entry, and upon. 
ee) the: face of the entry it can: not be held to be void: It follows'asa 
on consequence that in accordance: with the terms of confirmation: patent 
must i issue thereon. ‘The order of your office requiring further show- 
ing as to the qualifications of the individual members of the company 
— with. respect to the ered of the desert Jand pas 1s hereby: set 


As affirmed. 
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7 money to apeove ths cieac and. no one to Se oe oar tele that | 
the applicant was financially unable to perfect his entry when he 
made it, and that the unavoidable complication of personal or busi- 
ness affairs contemplated by the act must be one arising subsequent. 
_ to the making of the entry, which pre evented the Aas aaa of the 
entry. _ 3 | | - = 
‘There is no error in interpretation of the statute and your decision . 


-REPAYMENT—EXCESS—ACT or J. UNE hi 1880. 


Evaenn Desers. 


The act of June 16, 1880, does not authorize repayment. of an excess or over- : 


charge, due to miscalculation, aEECr the money has been covered tuto the“. & = 


a easury. 


. oe Yy Garfield to ihe pe of the General ia Office. 


(GWW.) May 28,1907. ee : 


An: appeal has Eta filed by Eugene Despia fora the tencion: of 


your office of April 29, 1907, denying his application for repayment - a 


of an excess or overcharge, due to. miscalculation, paid by him on 
timber and stone entry for lots 1, 2 2and 38, Bec. 4, T. 26 ae R. 2h W., 
- Kalispell, Montana. | = 
Repayment can only be sade. wpon specific nie nator Leh 
As early as 4 Op., 227, 229, the Attorney-General held, the repay- — 
-mInent act of January 12, "1895 (4 Stat., 80), being under consideration : 


7 In reference to cases of error arising out of miscalculation of the amounts to: 
pe paid, I have had more difficulty. Money thus paid is never ‘properly - in the 
- Yreasury of the United States. It is paid and received. by mutual mistake - 
and as long as it remains in the hands of the receiving officer, I can perceive 
10 good reason why, upon discovery of the error, he should not be authorized : 
to correct it. : After it has found its way into the ‘Treasury, however, like all: 
-. other money, it should be withdrawn in strict fulfilment of the requirements of 
' the law, which the administrative power of the executive department ot. oe 3 
. government ean not’ control. | | 


And i im the same volume, pages 258, 255, ‘itt was s stated : 


. ik will not do to. Say that the Department may refund simply because: it. is i 
_ just that the money. should be repaid, or that it is in the hands of the govern: 


. ment by mistake, or without consideration. 


~ The.same principles: are equally applicable: to the ceocaent sek bof 7 : | 


afer 16, 1880 (21 Stat., | 287 )s and as said act fails to provide for - 
repayment in a case such as is here presented, Despin’ s application 
must be and hereby is denied, the decision oF your. office Pe aatnraed ee) 


eon eae 
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eee? ScHOOT.. LAND-SETTLEMENT PRIOR TO SURVEY-NOTICE OF ENTRY, _ 


Orcut AR. 


DeparrMenr OF THE Terror, 
2 Generat LAnp OFrice,: 
ae * W ashington, DiC. April 30, 1907. 
; Registers and. Receions: United States Land Offices. | : 
Sirs: The circular oF instructions of J une 21, 1905 (83 L. D., , 638), 


— 1S. is hereby amended to read as follows: 


~ Tn any case where, upon an ex parte showing. of siticnient prior to’ 
; seal of the-lands in the field, an entry is. allowed under section 
975, United States Revised Statutes, as amended by act of February 


7 7 1891 (26 Stat., 796), of lands within a section that has been . 

- ani. reserved, or pledged for the use. of schools or colleges, it 
—s will be ihe duty ot the register to at once advise the proper State or | 
- Territorial authoritiés thereof by registered mail. Such notice will 


give the description of the land, the date of survey, the date and 
- number of entry, the name and post-office address of the entryman, 


and the date of alleged settlement. A copy of the notice, together — 


with the postmaster’s receipt for the letter containing same, will. be 


ye filed with the entry pepe, and forwar ded therewith | to the General 7 


- Land Office. 
- A State or Ter ritory: pices ee the allowance of an nee 
will be. required to attack same by. affidavit of its authorized agent, 
duly corroborated,-as prescribed in Rules 2 and 3 of Practice, ein it 
will become your duty to order a hearing to determine the cee | 
: rights of the parties (Baxter v. Crilly, 12 1D: , 684). = 
_” These instructions are not intended to siperseds or’ modity, i In any: | 


| Soutuccleg instructions of May 15, 1901 (30 L. D. , 607), requiring the — a 


- citation of the State or Territory in the published notice. and’ evi- 


_. dence of service-at time of final proof. 


Very respectfully, 7. = 3 RA. Baxirworr, 


Approved, Apr il 30, 1907: C ommiassioner. 
| J. AMES Rouvorer Garrrerp, 
Seer neeary: 





ISOLATED TRACTS-SEC. 24.55, R. S., AS AMENDED BY ACT OF JUNE mas 
. 1906. ; 


CIRCULAR. 


| Derarrment OF THE Inyrertor, | 
| Genurat Lanp Orrics, 
Ww ae D.C, May ‘16, 1907. 


- eae and ees United States Land. Offices. 


Sirs: The sale of jsolated! tracts of. public lands. (onde of the 


s area i in the State of Nebraska deseribed 1 in. the act, of March 2 2, , 1907, ae 
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- 84 Stat., 1904), j 1s covered: by the. provisions OE the act of June of, 


_ 1906 (84 Stat., 517), amending section 2455 of the Revised Statutes. z 


1. “Applications to have isolated’ tracts ordered into market must 


| ‘ : be filed with the register and receiver of the. local ea office i in the | 
district wherein the lands are situate. | 


2. Applicants must show by their affidavits, sorioboraad: - at 


least. two witnesses, that the land contains no salines, coal or other | 


minerals; the amount, kind, and value of timber or stone thereon, 
if any; whether the land is occupied, and if so the nature of the 
occupancy 5 for what purpose the land is chiefly valuable; why it — 


is desired that same be sold; that applicant’ desires to purchase — : 
the land for his. own nividaae use and actual occupation. and not’ 
for speculative purposes, and that he has not already purchased any 


‘< - public land sold as an isolated iract under: an apeneenen for such 
~ sale presented by him. | oi 


- Applicant, must: also: state wheties he fas seers: ae a 
_ lands under the provisions of this act, and if so give deser aEHCe O84 


the same by section, township, and range. 7 
8, The local officers will upon receipt of spp sony note ene. 


in pencil upon the tract books of their- office, and immediately there- . — 
after forward the same. to the General Land Office, reporting the 

status of the land as ‘shown by their records, and the existence of. Eany 7 

objection to the offering of the lands for sale. 


4, The filing of application does not affect the status oe the ind _ 


nor segregate it prior to the approval of the application by the | ~ 
. General Land Office, nor does it give applicant any preference right’ 
over others who may desire to purchase the land at any sale that may 
- be had thereunder, as same must be disposed of to.the highest bidder. 
5. If the land is ordered into market the local officers will be so 


~ advised and directed to give applicant. notice thereof, allowing. him) 
| thirty days within which: to deposit with the receiver an amount — 


to cover the. cnboue. of sale. including the cost. of publication ‘of. cee 
a notice. | 


6. When feces are ordered to bs offered at é nubile sale the register 


and receiver will cause a notice to be published once a week for 


five consecutive weeks (or thirty consecutive days if a daily paper) 


immediately preceding day of sale, in a newspaper to be designated he 


by the register. as published nearest to the land described: in the 


application, using the form hereinafter given. The. register and a 
receiver will cause a. similar notice to be posted in the local land = | 


| office, such notice to remain posced during the entire period of 
publication. The register will require the ‘publisher of the news- 


paper to. file in ihe local offices prior to the date fixed for sale oe. 
; evidence. that publication hes peen had for the required pe erio od, Se. 
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oes whidh evideneé 1 may ont Sidhe. affidavit “f the publisher accom- i gue ben ® 2 
- panied by a copy of the notice: published. | oe ee ene 7S 

4%. At the time and place fixed for sale the register or receiver will Cees 

read the notice of sale and. allow all qualified -persons present ani ae 


- opportunity to bid. After all bids have been offered the local 


_ officers will declare the sale closed and announce the name of the 
highest. bidder, who will be declared the purchaser, and who must ~ 
* immediately deposit the amount bid by him with the receiver and 


within. ten days thereafter furnish evidence of his citizenship, non- _ _ 
mineral. and. nonsaline affidavit. (Form, 4-062) or nonsaline affidavit. = 


(Form 4-062A). , as the case may require. - Upon receipt of the proof, 


aoe 7 payment having | been made for. the land, ‘the local officers will 3 issue 
ae the ‘proper final papers. 


8. No lands will be sold at iba than the price: fixed By law, nor 


~ at less than $1.25 per acre. Should any of the lands offered be not a 


: > _ gold, the same will not be regarded as subject: to private. entry unless 
tue located i in the State of Missouri (act of March 2, 1889, 25: Stat., 854), 
. but may again be offered for sale in the manner herein provided. a 


9; After each | offering where the lands offered are not sold, the a 


3 ~ local officers will report by letter to the General Land Office. No. = 


- report by letter will be made when the offering results in a sale, but. . 


- the local officers. will ‘issue cash ‘papers as in. ‘ordinary cash entries, Ok 


- noting thereon the date of the letter authorizing the offering, and — 


oe report same in their current monthly returns. With the. papers 


os _ must also:be forwarded the affidavit of publisher showing. due epuels a ae 


ok ony and the. register’s certificate of posting. 


that. the — 


Very rw ; | | | 
R A. Basanvonn, sf 
| ne omanissioner. 
| Approved May i 16, 1907: + 2. 
_ JAMES Rubowra GARFIELD, 
| Secretary. 


(Form ve 0088.) 
| APPLICATION For. SALE OF. ISOLATED OR. DISCONNECTED TRACTS. 


| DEPARTMENT OF THE INTERIOR, a oe 
--Unrrep States. LAND Orricn, 








; ; See te ey Le 
To. the Commissioner of the Gener al Tani Off ice: | 
~The under signed, whose post-office addr ess: is 


(Of Section | ; Tow nship” 


_ respectfully requests 
, Range , be ordered. into | 

















. market and § ce under the act of June : a 1906 boas Stats, 517), at pene, ae 


“except 
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. ‘auction, all the sumoundiiic lands having been stoned! or otherwise atanoaed of. 
ee “‘Appligant states that this land contains no salines, coal: or other miner als, and 
_ no stone except (state amount and character) ; > that there is no timber thereon ' 
| trees of. the: - species, ranging. from inches: to - feet 
~ in diameter, and, aggregating about. feet stumpage measure, of. the esti- — 
mated value of $ ; that the. land is not occupied except by.- of 
post office, who occupies and. uses. it for the purpose of . but: does: not 
claim the right of occupancy under any of the public Jand- laws; that the jand: © 
is chiefly valuable for ———, and that applicant desires to purchase same for. 
his owl individual use and actual occupation for the purpose of —, and not | 
for speculative purposes. That he has not heretofore purchased any public land 
sold as an isolated tract under an application for such sale presented by- him, 
and has purchased, directly or indirectly, no jands under. the Provisions of, the 
above act, except ~ : | 
- If this request is “granted, alae agrees to aenaeE in. advance a sum suffi- 
cient to pee all expenses of the sale, euch the cost of publication of 

notice. at BE 4 









































Applicant. 


The facts stated in the for egoing. application as to char acter and condition of 2 
the land are true to our own personal knowledge 


oe 


3 








2. 


“ue orr oboratin: ig witnesses. 


. ‘The above applica: and corroborating witnesses, fs. me personally known. (or 
satisfactorily: identified by - ), being first sworn ony me, say that the facts 
stated -in said application are true. . 
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NOTICE FOR PUBLICATION—ISOLATED TRACT. 


PUBLIC LAND SALE. 


Durant Ment OF THE inGeeee . 

| LAND OFFICE, , 

7 , 19—. 
Notice: ‘is eesby given that, as areca by. the Commissioner of- ‘ine, General 
. Land Office,. under: the’ provisions of the act of Congress approved J une 27, 1906 
. (84 Stats., 517), we will offer al public sale to the highest bidder, at. 
M., on the tay of a next, at this office, the following tract of 


























land : ; 
ANY persons claiming adversely the above-described lands are advised is file — 


their claims or: oniecnon on or before the time designated for sale, 








Register. | 





: ae 


‘Receiver. 


o’clock, | .° 
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— “~ ADDITIONAL HOMESTEAD ENTRY—COMPACTNESS—SECTION 2 » KINKAID —- 


/ ACT. 


“Raves E. Wenz ‘ET AL. 


: - 


| The provision of the act of April 28, 1904, that the land entered thereunder oe ee 
shall be as nearly compact in form as possible, and in no event.over two | | 
: “miles in extreme. length,” contemplates that. the original entry - shall be 
.2 taken into account, in cases of additional] entry under section 2 of said act, 


a and that the. original and. additional entries taken together s shall conform to. 
this requirement. 


: eee Garfield to the Commissioner of the Gener al Land Office, — 


. (GW. W.)- a June 10,1907. (EO. P.) 


Nora B. Nolan: formerly Bourret, has appealed to the Department | 


from your office decision’ of ‘September 19, 1906, rejecting in part her > ok 


application to make homestead entry cinder the provisions of, section 
2 of the act of April 28, 1904 (83 Stat:, 547). Said application cov-. 


ered the SE. NE4, NE4 SE, Sec. 29, 84 NW, N4 SW. 


.. $4 NE, Na SE.4, Sec. 28, SW NW. NW4 SW.4, Sec. 27, — 
 T.80N, R. 56 W., Mittanés laud district, panel Nolan’s appli- 
cation was pr ee June’ 29,. 1904, and under it she sought to 
_’ exercise the preference right of entry granted by the second proviso — 
of section 3 of said act to those qualified to make entry under, the * 


provisions of section 2 thereof. 


The same day . declaratory statements were filed by- ate of 
Charlotte Cox and William C. Wertz for all of sections 28 and 27, 
_ respectively. A ‘conflict thus arose: as between Nolan, Cox and. 


‘William C. Wertz. 


Applications were also siesentel me Peter Hote ant Ralph E. 
Wertz, and the rights of said parties were also before your office for 


: consideration, but the questions there presented are now eliminated 


_ by the failure - cue heirs of said Bourr et to appeal: from your said 
decision. .— 3 
Your office held that ‘ine rights. of Wallin C. Wars were superior 


. 7 7 to those of Nolan. as to the tracts in conflict between them in said ~ 


section 27.. Cox was also accorded .a superior right of entry as 
against Nolan for all the lands in. conflict between them in said» 


section. 28. The right of Nolan under her application was thus _ 


a limited to.the SE.4 NE and NE.4 SE.4 of said section 29. 


The action of your ae 18 base ‘upon. the finding that Nolan had” 


a failed to observe the requirement of the statute that the land entered ; | 


| ~ should be located in as compact form as possible. 


The land described in Nolan’s application lies in rectangular form oe 


| one and a half miles long and a half-mile wide, but the whole area | 
embraced in said PPE nen: and in the: original entry, yen which 
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a, the right ered deperids, 1S irtegular: in shape: Your éffice: held : 


that in applying the rule as to compactness the. original, entry must 


Use be talken into account. This view accords with the rule adopted. 


for determining the length of similar entries (James Dinan, 35 L. D., - 


te a 102, 104), and the same reasons exist for observing such ‘practice 


“vith respect to the question: of compactness. 

Counsel for Nolan. contends that the term ‘ ‘ gompact ” fas no well 
settled meaning, and inasmuch as the statute itself fails to define it, 
the Department would be. unwarranted in so construing it as to 
_ limit the exercise of a wide discretion on the part of the entryman. | 
In the absence of an express definition. of the term by the language | 
of the statute itself, it is the plain duty of the Department to so-| 
construe it as to give proper effect to the law which it is its duty to. 
~wisely administer. To give any contr olling effect to the “ opinion” 


of an applicant i in-each of the many cases arising under the. statute, 


“would invite confusion. and prevent the adoption of any settled rule. 


| The requirement governing the location of the land sought. to be 


ees entered is that it be “ as near ly compact in form as possible.” It is — = 


clear that Congress intended to prescribe. one ‘form. of location: to. - : 
"3 which all entries should approximate. ‘That form 1s .a square, and 


any departure therefrom will only be permitted where it:is impossi- - 


oe, ble, under the circumstances existing at the date of filing the applica- is a 


tion to enter, to secure the full area allowed by: taking land in such * a 
form. This is the view adopted by the Department. with respect 


Fd to desert land entries under the act of March 3, 1877 (19 Stat., 377). 
See Maren Christensen (4 L. D., 317); J. He ‘Christensen (9 om D5. 


202); ; Joseph Shineberger, on review (9 L. D., 379, 880). The same : = 


rule was applied to entries made under the ae of March 8, 1891 (26°. 
~ Stat.; 1095). (Circular of November 28, 1902, 31 L: D., 441. ) The . 


meaning of the term as thus applied 1 is not. without judicial sanction. beoees 


- In the case of Davenport et al. v. eae (40 N. E. , 804, 315), 
wherein a construction of the term “ compact ” arose, the, court said: 


The most compact district, territorially, would be a circular plane, every point 
on the boundary. of which would be equidistant from the center. Next would 
come the sqnare. ; -, . cS 


The Department relying upon ae decisions aiee: is. awit to | 
accede to the view of counsel that the manner of compliance. with this © ~~ 


requirement of the statute is a mere matter of opinion. The only 
— logical inference is that Congress intended that all entries made under ~ 
7 the act in question should be located. 2s nearly as possible, under the 
circumstances presented at the date of filing the application to enter, - 


: ina square form, and this inference is strengthened by the other limi- ©. |. 
~ tation imposed that no entry shall, mn any event, exceed more. than Se 


_ two miles in.extreme length. ° 


lt 1S s clear, ee that ‘Nolan's application, as presented, an . ™ 
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res not be sigeee oe as it further appears that she ee since: Ale tHe: oo 
- same, become disqualified by marriage from making other entry, she 
is not entitled to amend. She can therefore be permitted to take only 
-. ‘such of the. lands. applied’ for. as would have been embraced in’ her i 
: -application. had it-inclided, in addition thereto, such other tracts:as — - | 
—, would have rendered it.as compact in form as possible. In addition .— 
to the 80 acres in section 29, which your office held subject to her = 

" application, she would have been compelled, in order to have secured . 


-the 480 acres to. which she was entitled, to. include therein at least 200. 


ee S will now be: powipelled to amend. her declaratory statement by elimi-- : 7 | 
re nating therefrom the. tracts: awarded to Nolan, in the event the latter ae 


acres in section 28, even though she had: taken all the vacant lands. | 
‘surrounding her. original entry. As held by your office, 80: acres of 


the: 200 acres situated in section 28, and not included in her. applica- 


-.-~ tion, must necessarily in ‘eoulformity- with the rule announced, have 

ee ‘been: the. NW.4 NW.4 and SW.4 SW.4 of said section. But ae was 
ae entitled, in addition to the tracts last nese ibed, which. she should Wave: = os 

.-) taken, na the 80-acre tract lying between tham included in her appli- 
-.. eation, to another tract of 40 acr es. This tract could only have been 
“taken. fr om one-of the four 40-acre tracts composing theE.4-W.do0f 
—-~ section 28, and your office found that she was limited in i selection Sor Se, 
‘to the SE.4 SW.4 of said section. In the opinion of the Department — 
ae wean limitation: was unwarranted, and had she taken all of the W.4 

_. W4 of said section as she should have done she might have com- 
’. - pleted her entry by taking amy one of the 40-acre tracts in the E.4 Wg 
of the section. Neither can it be held that Nolan, by her file ie - 

a observe the rule as to compactness, waived. her right to take under: Gn 

-. her application such of the tracts applied for as she would have been Ok 

"entitled to take had the rule been fully observed. As to those tracts. 
es: _ she hada prefer ence right of entry as against: which no right could > 
be initiated by Cox prior to the expiration of the period allowed her 
° within which to assert it. Her application may, therefore, be allowed 

°° for the SWw.t NW. NW.4 SW.4 and also either the SE.4 NW.4- 
or the NE.4 SW. 4, Ske. 28, as she may elect, in. addition to the t erate 


In section. 29, awarded her by your office decision.. : | 
‘This disposition . of the matter eliminates all conflicts with ‘the 
declaratory statement. of William C.. Wertz. It is noted in this 


~ connection that an application. to enter, based upon declaratory state- 3 
ment, is executed. by agent. Wertz should be advised that entry Can: <i. > 
- only be. made by him in person. | 
| The same is true as to the ‘papers, filed on behalf of Cox, me the 
oe declaratory statement filed by her agent does not clearly show that: ...- 
~. she is entitled to proceed in this manner, as it nowhere appears in| 
her affidavit that her deceased husband never exercised. his rights 


under section - 2304, Revised - Statutes. Inasmuch, however, as” Cox 
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: perfects her entry as pera divsciod. she may at thee same time cure 
any defects in the papers now on file. Nolan should be required to 


: complete her entry within 30 days from. notice in: order that Cox 
may proceed intelligently. and without delay. Cox may, under the 


provisions of the act, take other lands in lieu of those in section 28 _ : 


awarded to Nolan or, ic she so desires, may withdraw her declaratory 


statement without prejudice to the future assertion of whatever a 


rights she may possess. 7 
‘The decision appealed: from is medined accordingly. 


a SRC: AD oe) ‘T—W ITHDRAWAL ON GENERAL ROUTE-PRIVATE 
CASH ENTRY. 


Norrie Pacrric Ramway Company. 


No. such vested inteteat is neque’ to land within, the primary limits of a 
railroad grant: by the filing of a. map of general route and withdrawal | 
based thereon as. will prevent disposition of the land by the United States 
prior to the: filing of the map of definite location; and: where entry is 
allowed prior to definite — location, and. afterwards canceled under an erro- — 
neous. construction Of the grant, the conflicting clainis are subject to 

— adjustment under the provisions of the act of July 1, 1898, unless the 
entryman had prior to. January 1, 1898, by the acceptance of the money 
paid upon said entry, or es abandoned his claim to the land. 


Sees Garfield to Pee Commissioner of. the bel ae Office, 
(G. W. W.) | June 10, 1907, (RF. W. 0.) 
The Department. is in receipt of your letter of the 4th instant — 
recommending suit against the Northern Pacific Railway Company, — 
/ as successor in interest to the Northern Pacific Railroad Company, : 
to recover title to the SE.4 of NE. Ss of Sec. 3, ‘T. 16 N., OR. a W., 
_ Olympia land district, Washington. — - 
This tract was witlas the primary limits of ee grant made by the | 
joint resolution of May 31, 1870 (16 Stat., 378), in aid of the con- 


struction of that portion of the Northern Pacific railroad extending _ 


northward from Portland. to Puget Sound. A.map of general route 
of this portion of the line was filed August 13,71870, the road being | 

definitely located opposite the tract in question May 14, 1874. | 
 ° Under the mistaken construction of the decision of the Supreme | 
- Court in Buttz v. Northern Pacific Railroad Co. (119 U. S., 55), this 
Department for many years held that a legislative withdrawal at- 
tached upon the filing of the map of general route and that there- 
os after, and even before notice of such Sid wal was received at the © 
local land office, the lands falling within the limits adjusted to the | 
line of general route were reserved from all classes of appropeanon 
| under the public land. Jaws. | : 
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_ Notice of withdrawal upon, the map. 26 Pa Se was 8 Tob : 
“received. at the local land office until October 19, 1870. The tract 


7 7 in question. was, however, purchased at private entry by one. Andr a0 : - : : 
a ie Gibson, September 19, 1870, and ‘on May 1, 187 2, a form of: patent. — 


"was prepared, signed, pre recorded, to be paca upon Gibson’s entry, ann 


i, but failed of its purpose to pass the title of the United: States oo ae 


it was neither sealed - nor delivered. 


_ Acting under the. erronéous interpretation. ee this desigien of the . oo 
“court refer red to, your office on November. 26, 1894, held Gibson’s ~ 


entry and incompleted. patent for cancellation, ane upon appeal this 


7 ~ decision was affirmed by the Department, March 16, 1896. A motion ae 


for review was denied October 6, 1896, and Gieréa fer the entry of 


Gibson. and the incompleted patent were canceled October 30, 1896. 


January 3, 1899, the railway company listed the tract on account 1 
'. its grant. and: the patent.of the United, States issued to the Comp ERY ae ee 
a for this land March 6, 1902. . es 
January 26, 1908, ie Supianis oare in ee case of Nelo. @, oe. | 

sr ~ Northern Pacific Railroad Company (188 U. S., 108, 121), after a 


most careful review of the previous decisions of the court bearing 


upon. the. question as to rights: secured by. the Northern Pacific oe 
~ Railroad ‘Company mee reason of the filing of a a of Bence monte, 


It eeeulive that tlie railroad company did not acquire any , vested intereut in aie . 


ae : land: here: in dispute in virtue of its map of. general route or the withdrawal : > oe = 
- .. order based. on such map; and if such land. was not. “ free from preemption or 


bas : other: claims or rights,” or was “ occupied by homestead. settlers * at the date of - i. 
: the definite location on. December 8, 1884, it did not pass by the grant of 1864. 


Under this decision it seems. clear that the: adjudication of this De- 


Gee partment against Gibson’ was erroneous, and unless he had by receiv- 


i - ing the return of his: purchase money paid on the entry of this land, 
a or Potheeies: abandoned his claim, he had such a conflicting claim on 


~ January 1, 1898, as was subject to adjustment under the provisions 7 
~ of the act oF July 1, 1898 (80 Stat., 597, 620). | ~~ 
_. From the statement in the papers now. before the Department. iis 


Se ‘appears that on April 28, 1906, Gibson filed his election to retain this” 


a tract under the provisions, of. the act of 1898; that this application. say 8 


was denied by your office upon the theory that there was no pending cS 


ae controversy on January 1, 1898, becaise of the previous adverse adju-. 
_.. dieation against Gibson, but it is because of his purchase made, as. 
_. before stated, September 19, 1870, which was still of record, uncan- = 

— celed, at. the date of the definite location of the road, 1 May. 14,1874, oe 


2 Se - that: suit. is now recommended to set aside the title. issued under the ae i. 
. pailroad. grant. and restore the title in the United States. 4 eee 
- From:a review of the matter. it is believed that the. better course a eh 


ee : . would ibe to review the adverse. adjudication o of your office upon Gib- is " : | 
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| 7 son’s aiechion te retain. this tract under the nee of 1898, ak Seton : 


that the tract be listed for r elinquishment under said oe upon Gibson’: 8 


_ election, and that upon approval of such list. that demand be. made 


oe upon the company for the reconveyance of this land preliminary. TO? o<., 
- any action looking to a recovery of title. Should the company make ._ 
 reconveyance, as requested, after the tract is listed for relinquishment — 


- under the act of 1898, suit will be unnecessary ; otherwise, a. record. 
of the entire proceeding should then be submitted to the. Department | 


7 when request will be made of the Attorney General for the institution 
of a suit to clear the record of the outstanding erroneous es un oS 


- ‘the railroad grant. 


- SECOND HOMESTEAD ENTREES. _ 
| | Insrrucrio NS. 

DerartMENnt or THE Lyrerior, ae 
:  Generat Lanp: OFFics, se, 
_ Washington, D. C., June pue 1907. 
Registers and eeeiser s, United States Land Offices: | i | 
1. Section 1 of the act of April 28, 1904 (33 Stat., 527 ), allows 
second entries by persons otherwise qualified who ride homestead 
entries and lost, forfeited, or abandoned them before the date of the~ 


. act, after a ae fide effort to comply with the homestead law, be- 


cause they were unable to perfect same on account of an unavoidable 
complication of their personal or business affairs, or on account of an 
honest mistake in the character of the land, iad who did not réelin- 
their entries or abandon their claims foie a consideration. 

. The person - applying to make second homestead’ entry under 


| oie act described in paragraph 1 must file in the local land office an- 


application to enter a specific tract of public land subject to home- 
stead entry, accompanied by his affidavit executed. before an. officer 
authorized to administer oaths in homestead cases, stating— 
es Description of former entry by section, township, and range ~ 


numbers (or number of entry and name of land office where; | 


made), date of entry, when he lost, forfeited, or abandoned the 
game, and whether he received anything for abandoning his 
claim or relinquishing the entry. e | 3 


a When he established residence on the land first Satthea — iene se 


he lived thereon, what improvements were placed on the land, — 
and their value; what land was: as and what Ore were 
raised thereon, if any. , iy 

C. If failure to perfect original entry was due to a seers 7 


Or, personal o or " business affairs, the facts ¢ constituting the ae | 


| "DECISIONS ‘RELATING TO THE PUBLIC LANDS. | ea ras BOL ete 


be lowed < Pare must be fully set: eats as ‘well as oe time a 


| when. they occurred. If mistake in-the charicler of the land 


ae is alleged, applicant. must explain fully how the mistake oc- 
erred. ‘hea and how he ‘discovered his error, what reasons. i 
render the land worthless : so ene he was sane to perfect.. | 


_ entry. 


a The affidavit of applicant. must, be: corr i err by the affidavit: ee. 
-of-one or more persons having knowledge of the facts, which 


- corroborative affidavit may be. executed before any officer aus" a? 


thorized to administer oaths and having an official seal. 


F oe “When an. application i 1s presented, the register and. receiver will ge 
_ examine same, and if not. executed before a proper officer, if not. 
- corroborated, or if otherwise fatally defective in form, they will. - a 
return same to the applicant, advising him wherein his application . — 
is defective, and no right will be recognized as having attached under — 
~ such formal application. Applications in due fori will be noted 
upon the records of the local office and ‘promptly forwarded to this. . 
_. office for consideration, accompanied by a brief report from the reg- 


“ister and receiver as to: facts shown by their records, or otherwise 1 in. 
- their knowledge, not appearing in the application. If the application 
for second entry is accompanied by a relinquishment of the original 
entry, you will at once note such. relinquishment upon your records. 
‘and hold ‘the lands relinquished sae to dispeson) to the first. 
qualified applicant. — 

4..The act ‘forbids the commutation. ‘or second ses sewed 
~~ under its. provisions, and upon the register’s certificate and the re~ 
 ceiver’s receipts of such entries, as are allowed by this office, the 


. ° register and receiver will indorse. “Allowed under section 1, act of 
ae eee 28, 1904, 38 Stats., 527. "2a i | 


ee ‘SECOND ENTRIES BY THOSE. WHO HAVE HERETOFORE PERFECTED 
: ce BS ‘HOMESTEAD ENTRIES. | : 3 


= 8. Sections of tiie act of tJ une 5, 1900 (31 Stat., 267), allows second - 

~ homestead entries to persons stern ice ‘qualified who, prior to the. 
. date of the act, made: homestead entries and commute same under- 
the provisions of section 2301, R. S., and the amendments ers but oo 
~  gecond: entries so allowed are not subject to commutation.. 7 ae 
ca «6. The act of May. 22, 1902. (82° Stat., 208), allows second. entries: 


© t9: ‘persons. -otherwise qualified: who,. prior to May 17, 1900, made and. 


cA under the law opening the land for settlement, but to which land, 


had they not perfected title prior to the date mentioned, they would - 
abs have glk entitled. to. receive | a » patent without payment | under the: 


“ 


oo perfected. homestead. entries, paying therefor he price provided. ee 
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© Free. hones Po ‘Said -act - a. not fies samaatacea anew 


: proof submitted on land first entered shows five years’ residence. 


7. A person applying to make second entry under the provisions 
“of the acts described. in paragraphs 5 and 6, of a specific tract of pub- 
lic land subject to homestead entry, must file with such application his 


fo afiidavit, describing his original entry by. section, township, and range 


- numbers (or: number of the entry and name of the land office where 
made), date of the entry, and date when final entry, was made there- : 


: for. ‘Upon such showing the register. and receiver may, if the person 7 2 | 
is entitled thereto, Ries second entry to be. made, and must indorse 
-.upon the register’s. final certificate fe receiver’s receipt a: | 


under section 2, act of June 5, 1900, 08 ‘act of May 22, 1902," o 
the case may be: = | 
8. In addition to the. general mee nae 3 sented. ‘aes | 
--are a number of acts of Congress applicable only to limited areas 
which, in certain contingencies, permit the allowance of second home- 
stead entries. For specific information relative thereto, reference is. 
made to the general circular of this office, issued January. 25, 1904, 
and to the special acts of Congress applicable to the areas in ques: 
tion. | ng | 
_ 9, In the absence of iesiation ie Cree: seatoring the ia: 
stead. right, the making of one homestead entry. for the maximum 
area allowed by law exhausts: the homestead right, and this Depart- 
ment is without authority to allow second homestead entries to be 
made. When applications to make second entry are presented, and 


applicants fail to show that they come within the purview of any of - : 


the acts of Congress allowing second homestead entries, registers 


and receivers will reject such applications, giving the reasons Bus ‘ 


for and allowing the usual right of appeal. 


10. All pending . applications will Pe considered and Alisposed of a7 


under these regulations. | | 
“Very respectfully,. = ae Cem Deen. a 
re : Acting Commissioner. 


oe 7 3 
JAMES Rovoupst GARFIELD, 
| Secretary. 


2 LODE MINING CLAIM—END ‘LINES, 
Poor Hi, AND Orerer Lopps. 


A lode leat may eGok in. the same ‘location, lawfully include any sur face area, i 
or acquire any incidental mining rights therein, outside of the course of, or 


vertical’ planes drawn downward through, the established. end. lines" of his : a =, 


claim See in their own. direction. . 
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ae Acting Secretary Woodrat to ap Commissioner a the General Eand: | 


oS. V,P): Office, Tune 1, 1907, (EB) : 


" Septeinber 1, 1905, the Interstate Mining aie ous entry ge Bae 


ee the Pilot Hill, Bowland, Guilbert, F & A, and Constitution lode — | 


8 ee mining claims, survey: No. 787, Waterville, Washington, land district. 


The record having been. forwarded and examined in due. course, 


a your office, by decision of March 2, 1906, held the entry for cancela- 


© tion’ to the extent of the Pilot Hill claim, for reasons which Laney: be 


: i stated thus: 


As shown ee he official survey, fie Pilot Hill dain, at its apie 


| ¢ westerly extremity, adj oins for 152 feet the east end line of the F & A. i / 7 = . 
-  -¢laim, upon which its contiguity as to the rest. of the entered group > 


depends. The line of contact. is not par allel: to the Pilot Hill. end» oe 
~ lines (southwesterly and northeasterly in direction), but deflects to 
~ the north from the wester ly end line at. its termination. at returned - SD 


ie corner No. 3 of the. claim, also the southeast. corner of the F & A ee 


~~” claim and the northeast corner. of the adjoining ‘and ‘patented Delate — 


7 : a claim. With the easterly end line of the latter the westerly end: line : : ee oo 
7 SA MOE: the Pilot Hill ‘claim is throughout its length coincidental. See 7 sea a 
oe ae the annexed diagram, reproduced from the affeial plat of. the. survey. te pte Bee 


fe. — Your office: held the Pilot Hill location to be illegal in so far as | car 
embraces the land beyond the course of its westerly end line if ex- 


tended to intersect the northerly side line, and, in effect, that the Mes aera 


; ~ elimination of the excess would leave the claim in contact with the oe 
-~ F.& A claim only at, the latter’s corner and thus destroy the got ee 
- guity. The company has appealed to the Department. | ; 


Under. the original lode law of July 26, 1866 (14 Stat., 951), a 


- .” miner located the vein or lode itself, and could take-patent thereunder. 
ae for: such incidental « or enclosing surface as was accorded by the local. 
~ customs and rules of miners or was necessary for convenient working, 


‘ with: the right to. follow the vein or lode, with its dips, angles and — - 


i variations, to any depth though entering adjoining land. The loca-. 


a ~ tions were often partly areal and partly linear and so patented. In  . os 
- that act end lines are not in terms mentioned, but, according to.early i A 
_ judicial interpretation, they were implied in the necessity for de- 


fining the claimed longitudinal segment of the vein. or lode; the 
: locator having the right to follow his vein for that distance on its 
~ course or strike and to any depth within that distance. The locator 


| i. could take but the one vein .or lode, though Ifis surface area might an 
~~~ contain another, and beyond the planes of those end lines, as they may 


therefore be called, he could not go in pursuit of the vein or lode 


of ae either upon its apex or underground: extension, Eureka Consoli- 


/580—vor, 85—06 M——38 . 
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ee a ‘dated Minine: Co. vw , Richmond. ‘Mining on aa. Saw, 302; ; Fed. Cases es, _ 
No, 4, 548) ; Mining. Co. v, Tarbet (98 U.S., , 463). 


| The act of May 10, 1872. (17 Stat., 91), provided” for the location 7 
of a piece of land containing the apex of the vein or lode, made spe- 
cific provision for parallel end lines, and gave to the locator all veins, 


lodes, or ledges, throughout: their sntine depth, apexing within the ae 


stinface lines "of his location extended downward vertically and not- 
withstanding the departure of the.veins beyond the side lines, but: . 


explicitly confined the right of pursuit between vertical planes drawn © : _ 


~ downward through the end lines projected in their own direction. | 


Under the original statute the miner located the lode—under the 


oe jater’ and present law he locates a definite piece of land containing 2 . 
_» the apex of the lode; and the merely implied end lines under the pri- 


ee mary act are now. peers provided for. Where formerly; there- 


_.. fore, the linear bounds of his location were by implication to be, de- 
4 - fined, distinct surface boundary lines, both side and end, arenow in. ~ 
a. terms. required. to be established. These prescribed lines upon the - : 
- ground bound. absolutely the surface rights acquired, and the ends. 

: = lines of: the. location. bound as absolutely the portion. of the vein or Be oe 
lode which they. intersect and at the same time the corresponding. 
-.. gone of the. underground extralateral right thereto. Both surface. - ve 
oe >and mineral rights, respectively, are ue to be. defined by..one: ‘Sets oe 
Oss cof boundary lines, and the grant and. limitations of mineral tights are a 


«at once of and’as to all veiris or lodes apexing within those limits.- 


vu : ‘Certainly, under the positive requirements. of the present law. the office o 
- of the end lines of a location is not less complete and. absolute than... 2." 


that of the implied end lines under the original law. It. follows, — tees 


= therefore, that the locator may not, in the same location, lawfully ee 
- include any surface. area, or acquire any incidental mining rights. (= = 
therein, outside of the course of, or vertical. planes drawn downward 


Chrous. the established end lines extended ; in their own direction. - ~ ae 


Dealing with a location made prior: to and patented under the 


- original ioe law, but involving a question of the additional rights 


_ granted by the act of 1872, the case of Walrath ». Champion Mining: : 
Co. (171 ‘UU. S., 293, 311-2) clearly sanctions this view. | 
In this case, therefore. to obviate the existing objection and preserve - 
the integrity of the Pilot Hill location, the excess must be eliminated 
either by extension of the westerly end Tine so as to intersect the north- 7 
erly side line, or by. chdnging the position of the latter so'as to close it. 


“upon corner No. 3. Whilst in either event the claim would touch... 
merely at the corner of the F & A, and fall. within. the purview of .. 


a we 4 -- the recent departmental decision in the case. of ‘Hidden. ‘Treasure oS, 
-.. Consolidated Quartz: Mine (85 lL. BD. 485), yet. as. individual. im- ee” 
os So are returned in excess of the tN amount. the case as 7 


~~ 
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oe ile be seopnsides ed a your’ “office i in i connection Caik be eo dire ec- > : ee 


a tions in the Hidden Treasure oS upon amendment of the location | 
tee _ accordingly. | : vee 
That. portion of the decision of your office from which the ot eae 


1s: taken is modified accordingly. 
Jamus J. But. 


| Motion for review. of departiiental decision of September 18, 1906, . 
ro BR L. D,, 159, denied 2 Aang, ne Woodruff, June i, 1907. 


oe RAND 2 DISTRICT ‘BOUNDARY MONTROSE AND ‘DURANGO DISTRICTS, an 


COLORADO. 


“Foouxiumn, Love Chane 


Te =) Datei. relative fo: the loceition. of that portion of the. sHogadare ine: come! 6 


‘mon to the Montrose and Durango land districts, Colorado, described in. the aS ae = : 
executive or der of April 14, 1888, ‘defining the limits of the Durango district, 9°. "i. 
as odes the tow nabip line common to tow maships 42 and 45 N.,. oa 8 Ww 


NM. M. 


cA Acting Sechetary Woodruff to the Commissioner = of t the er Lani : 4 | ; 
- oe Y. Py) so Office, June U4, 1907. : AG. J. EL. ) ee ee 


April '9, 1906, The Mountain Lion Gold: Mines. in made re 
eine mineral entry 1 No: 1615. (survey No.. 17446) for the Foolkiller lode a Se 


we minin claim, Montrose, Colorado, land’ district. 
. wos }. ? 


March 8, 1907, your office held the entry for pein for: re 


as Pi teason that. the patent proceedings resulting i alee the oe were. mot 


: conducted in the proper land district.. 
- The company has appealed to the Department. 
“It appears from the official plat of survey that the major por tion 


of this claim lies in ‘suspended township 43 N., R. 8. W., N. M. P. M., 
_- and that the southerly end thereof extends for a short distance into 


suspended township 42. The boundary between the Montrose and 
_. Durango land districts in the vicinity of this land, as defined by — 
executive order of April 14, -1888, fixing the hmits of the Durango 


; - district (2 (Notice No. 916, G. L. O. , April 20, 1888), follows the town- 


Ree S ehip: line common to townships: 42 ‘and 43. T hese two townships - were 


= _ > surveyed | in 1882, the surveys were approved, and. plats thereof filed ° 


oe in the respective losal’ offices i in 1883. Shortly. thereafter the surveys = : a8 ; 
or both townships were suspended. because of alleged fraud and =~ 
oe irregularity therein. No Ronis have. since - aoe Maas, and the eee: = 


a 
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| suspension. still continues.: These. yeehios” are el i your 
office as unsurveyed. Asa consequence of this situation, that portion | 
of the land-district: boundary defined in the executive: order as lying : 
between said townships is not definitely fixed upon the ground, and. - 
_ considerable uncertainty and confusion. has resulted, particularly im. - 
the prosecution of patent Proceedings: for amare claims in that 7 
nas | | 

| By letter “ E ee of Oesbee 23, 1905, your office, in ‘response toa ig: 
fe from the surveyor-general relating to Durango M. E. No. 1571, 
Kokomo and other lodes, wherein he reported. that two corners ied 
been found on the line peuween suspended townships 4 42 and 43, 
stated that— , 3 . aces 


The surveys in 'Tps. 42 and 48 N., R. 8 W., N. M. P. M., awe: been suevenaeal 
‘since 1884. and the. two corners (presumed to be those originally established), . 


found on the township line between said Tps. 42 and 43 N.; R..& W., are, as eo 
reported by you, widely in error as to both direction and distance. orth Ge te 
For the purpose of defining the line separating: the. Durango and Montrose. ne 


land districts, you may consider said line to be a straight line joining the two 


_ public-land corners: shown on your une® am, Viz., corner of Secs. 32 ae = and 5, ee 
i and 25, 86, 1 and 2. : o 


"The present. ‘rule of the office ‘is to decline to: make resurveys eeeopt under : 


cee authorization of Congr ess, and it will be necessary to wait until such authority 7 
- be given as will result not only in the resurvey of this township line, but of all 1. 7 


other lines, tow iad and. subdivision, in that vicinity. 


One of the corners mentioned in your office iste (that, common to Oat 


Seca. 39, 33, 4 and 5) is located S. 89° 12’ 40” E. 11843.1 ft. from the 


‘corner common to Tps. 42 and 43 N., Rgs. 8 and 9 W., N. M. PM 


- (in good. standing), and the other (that common to Secs 35, 36, 1and = 


2) is located S. 80° 26’ E. 21392. 6 ft. from the first. The lane Gced by . on 
‘your office, connecting the two. points mentioned, did not run directly ey 


_east-and-west, but in a northwesterly- and: coutlieasicely direction. 
It is: this le which is shown upon the plat of survey of the claim 
here in question, and with reference to which it appears that the 
claim lies partly in the Montrose and partly in the Durango district. 
The major portion of the claim being shown by the official plat to lie 
in the Montrose district, the applicant for patent conducted the- 
patent proceedings ‘entirely in that district, notwithstanding the de-_ 
partmental decision in the Alaska Placer case (384 L. D., 40), ren- 
dered more than six months prior to the filing of the application for 
patent for the claim in question, to the effect that proceedings for 
patent to a mining claim embracing land lying partly within one — 
land district and partly within another, conducted wholly within one 


land district, and the allowance of entry thereon covering the entire - an 


claim, are in. no wise effective as to the lands s lymg ee such land | 
= district. : | 7 % s 
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By letter of F February 6, 1906, Hen to Montrose M. E. No. 161 6, 


Alaska. Placer. Claim, the. surveyor-general requested instructions 


 yelative: to the boundary. Tine between the land districts “mentioned, as = i. 


= ; follows: 


Meee “In your. letter * aot me “dated October 23, 1905, 4 in re. ey ct al. lodes, Den- 
: vee [Durango] mineral entry. No. 1571, you directed this office to disregard the ' _ 
returns of the deputy: surveyor and to show the inter — land district line as) 


_a straight line joining the NW. Cor. Sec. 4, T. 42 ‘N,, R. 8 W., and the N. W. 


os Cor. Sec. 1, T. 42 N,, R. 8 W., although the relative Bai ae of: these corners oe | 
. - Gseagreed greatly with the field notes of the township survey. | i | 

..... This survey being in the same neighborhood, one of its ties being to the same 

~.- corner of the public survey iuvolved in the Kokomo case and the conditions — 
being somewhat ‘similar, TY have the honor to request that your office advise me 


: Tegarding the position. in which this Jand district boundary line. should: be shown. 


| By letter “N ” of June 18, 1906, addressed to the Department, your 
. oifice, among: other things, stated as. follows: 


In reply to ‘office letter to the © surveyor- -general, that ‘oniese: on February . 6, 
1906, submitted his letter with a tracing showing that as a fact the condition of 
the public surveys in the vicinity of the Alaska placer claim is such that it is. | 
wholly impossible to determine whether said claim is in the Montrose or Durango 
district. The condition of the public surveys in the immediate neighborhood of 
the. Alaska claim» fully appears inthe surveyor-general’s said letter, which is - 
enclosed herewith, special reference being made thereto. 

A careful investigation by the Divi ision of Public Surveys of this office resulted 
in the conclusion that, in the absence of a resurvey of. the affected. townships, or. 
of the establishment of.a new and determinate boundary line between said land. 
districts, which is recommended, it is altogether impossible to positively state 
in which of said land districts the Alaska placer claim is situated. 


. Responding to the surveyor-g veneral’s letter of February 6, 1906, 
your office by letter “E” of July 28, 1906, after very full aed care- 
ful consideration of the matter, instructed the surveyor-g -general, 


Le among other things, as follows: 


‘While the orders suspending the ‘townships in question | clo not specifically ; 


| include or name the exterior lines, neither did they specify the section. lines, oe 


but the examiner of surveys, under date of February 12, 1884, was instructed’ 


to make a careful. examination of certain section lines, and if they were found 


to disagree with the field notes, he was required to extend his examination, a 


and to determine how much of both T. 42 N., R. 8 W., and T. 43. N., BR. 7 Wy | 


were surveyed in 1882, as. ‘represented. The examiner’s report was vane 


boat to the aceeptance. of the surveys, and since: both the township and section lines» 


| were run by the same surveyors, under the same contracts and at the same 


times, the. assumption: that but a portion of. the fraudulent: -SUrVeYS, . lying in- 


and. between these townships,. was suspended, is” untenable. - The. orders of - 7 


- suspension have never been modified, and townships 42 and 48 N., Rs. 7 and 8 


 W., N.. M. M., Colorado, are accordingly unsurveyed; and neither the subdi- . 
i visional. corners, nor the exterior’ corners upon the boundaries common: to. 


A any two of these townships, alleged to have been established by either said — 
| Clark or Boggs, under their contracts of June 29, 1882, are lawfully ¢ or avall- 2S 


re ably evidence of ane qoeation of township or sectional lines. 
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| There being x no awful survey either of section thes: or of the north ‘boundary. Res 


. of. T. 42 NR. 8-W,, N. M. M.,; all. corners: alleged to exist upon such lines are 


=a erroneous and. void, and: it is manifest. that. ‘none. of. such | corners could be a oe 
7 os proper ly used in. determining the location of. land- district poundaries.. oe et cae 
‘The conclusion as to. the location of: the. common: ‘boundary of, the Montrose - 


a 4 and Durango. land distr icts heretofore reached, must: therefore stand, until a. me 
ce survey of ‘the section | and township lines refer red. to in the land office circular ores 


- Of April. 20, 1888, fixing the boundaries « of ee puter land district, has been. gu 


a made and accepted. by this office. 


gt et The surveyor-g general indicating We fig letter: a October. 5, 1906, ae 
_Telative to. Montrose. M. E. No. 1816, Newton and Mountain Belle. . 


ode claims, that he did not clearly comprehend the instructions con- — 7 


tained j in your said letter of July 28, 1906, was further instructed by 3 . 


“your office letter “N ” of October. 8, 1906, that the instructions of © 
July 28th contemplated “ that. the cornered line should run approxi- 
mately east and west,” and directed to.“ “give this matter further op 2 


nat consideration and to report.” a = ita 
By letter of October 27, 1906, the surveyor-general oo ed. in, S 


~ gonnection with. the claim ee in question, that in the light of your ie = | ae 


. office letters of J uly 28, and October 18, 1906, supra— : ae 
_. The position for said common boundary line is determined in conformity with’: ee 
the United. States system of public-land surveys by projecting a line due east 
‘a distance of three miles from the corner common to Tps. 42 and 43 N., Rgs. 9. 
8 and 9 W., N. M.-P. M. (being the nearest corner of the public. survey and 


recently reported to this: office as a sandstone properly marked) to a point pre- 


_ sumably the position for the NW. Cor. Sec. 8, T. 42 N., R. 8 W., N. M. P. M, 


said point being mentioned in General Land Office circular dated Apr il 20, 1888, 
_ fixing the boundaries of the Durango land district, thence east a distance of 
. Lee miles or as defined in said: circular, Sask to the NW. Cor. Sec. 3, T. 42 N,, 
7 W., N. M. P. M.— a . 


pe! that said. boundary line as thus ioeteds is—_ 


“ about 1590 feet north of corner No. 3. [the northernmost corner] of said Fool- 
killer: lode, and that the- ‘same lies wholly: within the COnMDES: of the. Durango 
Jand distr ict. ; 


The line iene by your office letter of October 23, 1905, supra, 


- - as: boundary between the. Montrose and Durango land districts, and 

which was repudiated by your. letter of J uly 28, 1906, supra, can not 7 - 

be recognized by the Department as having fixed this. portion of the = 
_..-. €ommon boundary of said districts for any purpose whatever. The 
es points, designated | between which it should run on a straight course. - 
were merely ‘ ‘presumed ” corners upon a line of a fraudulent: and = * 


cf discredited BUIvey admittedly ‘ ‘widely 1 in error as to both direction 9 


3 and distance.” It did-not even run in an east-and-west course, and : 
| was not in conformity with the system of public- land — surveys nor. 
“in harmony with the executive order, ue) establishing ne. bound- Pans 4 


: ays, which contemplates a line running “ east.” 


The boundary line reported by the surveyor-general as having an 7 : : 4 


or determined in the — of Je office letter on ie ae 28,. 1906, and 


Panes 
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he phil d is now, 7 reecized by. your offige as s Axi the ee of this. ee 
—o “portion of the. common. Jand- district. boundary, - was. determined DY Peng, 
- _-protraction from. an. established survey: corner, runs -east- and-west, 
: “Js an: conformity with the public- -land system. ‘of surveys, and in har-. - 
mony with. the executive order. The line thus established probably. as 
locates. the position of the boundary contemplated by the executive = 
order as accurately as can be done i in the absence. of.a resur vey of the 


re. townships. anda definite ascertainment of the location of the lines — 
defined: by. said order, and. it will be recognized ‘by the Department: hy 


as fixing this. portion of the boundary between the. land. districts 
“mentioned, unless and until there shall be a resurvey of the suspended. : 


| townships, which 1 may or may not show the line: defined by. the execu- 
| “y tive. order to vary from the line so. established. ik a eee , 
With reference to such line, the claim in. question is SRE by: o 


rs thé surveyor- -general to lie wholly within the. Durango land district:..~. =. 
2. “Phe, proceedings heretofore had in the Montrose. district were there-. a ie 
fore without jurisdiction and ineffective. (See Alaska Placer Claim, ks 
es Supra.) The entry will be canceled, without prejudice to the right © ae. 
oof the claimant to commence ‘Patent proceedings anew In the proper ee ee 


| ee] land ‘district. eRe 
a - It is observed that. the hiss as to the Sas of $5001 upon. oe ie 
-- or for the benefit of this claim is not sufficient. Among the i improve-. | 


we ments which it 1s sought to accredit to the claim 3 is an interest. im a. 


tunnel constructed for the development of several claims. . It is stated » . 


: . by the mineral surveyor in his report that “ the first 125 ft. of this 


' tunnel is to be charged to development of the Foolkiller, Newton, and — 


: Mountain Belle lodes.” The showing. as to this alleged: common im- 


; "provement. should be. made. in accordance with the principles an- 
nounced in the case of James Carretto and. Orne Lode Claims (35° 
os ae D., 361). ; 7 7 aa. 


“Your office decision i is s affirmed. 7 


fa . REPAY MENT—EXCESS—ACT OF MARCH 2, » 1907. 
Dav ie Exarons. | fee 


: ‘ Congress having. failed 0 nee the: necessary appropriation - for carrying ‘into Aina 


em effect - the provisions - of the act of March 2, 1907, . relating. to. repayments, oe 


ee “said act is inoperative ; but. even if an appropriation for that ‘purpose were — 


ae available, the act does not contemplate repayment of. the excess over ee 25 Da _ 
agate per. acre, where the land was properly rated and sold at double minimum. 


Acting Seoretary Ww oodruff to the: Commissioner of the General Lind oe 


— (8. V. Py). Office, June a7, 1907. (C. J. G.) Sa 


ay ae has oa filed by David K. mien from ae decision 7 oS _ 


ec of oe ome of oe 29, 1907, ie ba his mEp ae ton: zor: ah ca haart a hos 
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‘of alleged acute -minimum excess. aia ie a on eat ae No. | 
5660 (commutation homestead. antry } No. (2764) , made March 27, 1893, 


for the N. 1 NW. 4, SW. 4 NW. } and NW. 4 SW. 2, Sec. 30, T. 50 N, 


—URLB5B Ws Ashilesid, Wisconsin: ie 2 yon, 
Repayment. 1s aimed under the ee of Mareh 2, 1907 aa ee 


; No 227), which provides: 


: That. in all cases In which homestead: entrymen upon final proof or Somiiuiae 7 
. tion shall have been required to pay more than the lawful purchase money. for’ 
their lands, the Secretary of the ‘Interior: shall cause ane excess to be repaid to 
the entryman or his heirs or assigns. : a | . 
It was provided i in section 9 of ne act of oo uné: 30, 1906 “(ad Stat, | 
“697, 764) : a 

No act of. Congress hereafter passed shall be construed to make an appropr ia- 
tion out of the Treasury of the United States or to authorize the execution of a 
contract involving the payment of money in excess of appropriations made by 
law, unless such act shall in specific terms declare an appropriation to be made 
or that a contr act may be executed. 


The attention of the Comptroller of the Treasury having been | 
called to the act of March 2, 1907, in connection with the foregoing 
section 9, that officer on -March 22, 1907, decided that said act was 
inoperative, the same not declaring in Lepecinic terms an appropriation 
to be made, and that repayment of excess purchase money referred to 
therein was not authorized. .In pursuance of said decision an appro- 
priate circular was issued April 2, 1907 (85 L. D., 492), addressed to 
‘registers and receivers, who were tnstideted therein: 

You will, therefore, furnish a copy of this circular in answer to any inquiries 
regarding the act in question, and will advise all parties who contemplate filing 
claims under the as that by: SO doing ree will, for the present at Jeast, incur 
a useless expense. i 8 


| It is urged in the el that steitheaine the character of the 
act of March 2, 1907, the applicant herein should be declared to be 
entitled to repayment and the matter reported to the Auditor for the 

- Interior Department in accordance with the act of July 7, 1884 (23° 


Stat., 236, 254). An examination of said act, however, dearly dis- 


ieee that its provisions. were not intended to include cases “such as 
the oné here under consideration. — oy 


Section 2 of the act of June 16, 1880 (2 Stat, 287 s provides, oe - . 


among other things: 


and. in. all ‘eases, where parties have. paid double- -minimum price for. land which “2g 
-.. has afterward been found not to. be within the limits ‘of a railroad land grant,,. 
the excess of one dollar and twenty-five cents per acre shall in like manner be - 
repaid to the purchaser thereof, or to the heirs or assigns. 


~The land. embraced in Emmons’ s entry is within the limits of the | 
: orant to what is known as the Chicago, St. Paul, Minneapolis and 


; Omaha Railway Company, as shown by ale of definite location Ba 


: 
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“filed ee 1, 1858, a its price was. 5 thereby inerensed to double 


minimum. - Tt was ‘offered at that price prior to January, 1861. ‘Sec- me 


2 tion 3 of the act: of J une: 15,. 1880, (21, Stat., 237), provides : 


That the price of lands now. ‘subject to entry which were raised to two’ dollars. 


a and fifty. cents per acre,.and. put in -market prior to. January, eighteen hundred. 


and sixty-one, by. reason of the: grant of alternate sections for. railroad PUuLpeves a 


- is hereby reduced to one dollar and twenty-five cents per acre, 


The land in. question subsequently fell within the limits of the ¢ or a ; . | 


a ‘4 to the Northern Pacific Railroad Company, by definite Ieeation Of ore 
a _ July 6, 1882, and the price of said land was again increased thereby 
PG: double minimum, which was prior. to Emmons’ Ss. entry. It-is con- 
tended in the appeal that this was impossible after the act of June 


45, 1880. But it. was determined in the case of John Baxter: at en 


ei _ ala, D., 99), which has ‘since been, followed, that— 


e Land within the limits. of: a. railroad. grant, and reduced in price. ee the act 
7 of June. 15, 1880, is again raised. to- double minimum if: subsequently falling 
within the limits. of another grant. 7 


So that, at the time Emmons made his. entry. he honey au 


8 $9, 50 per acre tor the land embraced. therein. Referring to the por- 


tion of section 2 of the repayment. act of June 16, 1880, above quoted, 
it was said i in the case of Luretta R. Medbury (25, ce D., 308) : | 


It has uniformly been ruled by this Department that the proper ‘construction. ae 
‘of said section makes the condition at the time of the entry the criterion in 
deter mining the question as to whether repayment should be made under said. 
section. | 


And in the case of Meabury v. United States (173 U. 5. 492, 499), 
the supreme court said: : 


‘Whatever may. have been the reason of Goneteas in making five charge of: 
$2.50 per acre the minimum price for alternate sections along the line of rail- 
roads within the place limits of the grant, the meaning of the act of 1880 is. 


— not-in anywise affected thereby. The act plainly referred to the case of a 


" mistake in- location at the time when the entry was made. There the parties... 
° supposed. that the. land entered was within the limits of the land grant, and. — 
~ where. subsequently it is discovered that the lands were not within those limits, 


that: a mistake had been made, and that the party had not obtained the lands. 


: which he thought he was. ODATINe by virtue of his |e then the act of 1880: 7 


. applies. 


Here no mistake was mae The land. purchiséd by Emmons wae: 


“within the limits of a railroad grant at the time of his entry and = 


_ the proper price of the same oe that reason was .$2.50 per acre. _ 


- Hence, regardless of the act of March 2, 1907, whether the same be: | _ | 


treated as operative or not, there is no authority for repaying the. 
money applied for by ions: as said act itself provides for repay- 


ment. only where an. entryman has been required to pay more aie . 


2 the lawful purchase money for his land, which is not the case here.° 
The decision of your office erein:1 is ‘affirmed. : 
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“SMALL HOLDING CLAIM-SECTION 16, ACT OF MARCH By 1891. ie 
“Baca v. - OHAvEs. oe : oes _ a ots : cee 


“Section 16 of fils: act of March’ 3. 4891, was. designed. to. nieteer: the rights. or a a 


~ actual. settlers: on. public lands: in the States: and Territories named: in the .. oe 


| act, to. the exterit of. the land. actually occupied by the settler, not exceeding 


160 acres, ‘asa: donation, where: the. settlement right had been ‘actual and . fo 
a: ~ continuous . for twenty years: preceding. the. township. sittvey ; and: the.sub-. : - P 
hoe, sequent. amendment of. said section, by striking: out the words ‘ | ‘residing i . 
thereon as his home,” did not modify the character of the settlement con-° 
Suns —.. templated by the act as originally passed,. or grant.as a donation: lands upon.) 3 
.. which no‘ actual settlement had been made and maintained and where ~ Eas 


ae actual possession was maintained only by another, as. agent or tenant... 


ag. Secretary WwW oodraff to ie. Commissioner of the General Laid oo 


“ey (SV. Py 7 Office, June 17, 1907, (BAF, Be 


This controversy: arose upon the protest of Roman i Dice against 7 a . : 
the granting of the application of Amado Chaves for the NW. 4 of eon 
Sec. 23, T. 15 N., R.7 W., Santa Fe, New Mexico, claimed under. the: a 


<—. 16th section of at act of “March 3; 1891. (26 Stat., 854), as amended | : oS 


= ty the act of February 21, 1893. (QT Stat., 470). 


‘The 16th section of the act of March’ 3, 1891, ‘oudie. 


‘That in township surveys hereafter to be made in the Territories of New 


Mexico, Arizona and Utah, and. in the States of Colorado, } Nevada and Wyoming, oor oe 


- Hf it shall be made to appear to the satisfaction of the deputy surveyor making 


~ guch survey that. any person has, through himself, his ancestors, grantors, or 
their lawful successors in title. or possession, been in. the: continuous adverse | 


actual dona fide possession, residing thereon as his home, of any tract of land 
or in connection .therewith of other lands, all together not exceeding one hun- . 
dred and sixty acres in such township for twenty years next preceding the time . 
of making such survey, the deputy. surveyor shall recognize and establish the 


lines of such possession and make the subdivision of. the adjoining Jands" in a a, 


accordance therewith. 


‘The act of February 21, 1893, ganieeae said eon 1 by sipiking oie =. 2 
_ -the words, “ residing chereuil as his home,” | hye that proof of “con- 
_.. tinuous adverse actual bona fide possession” for twenty years next =. 
_ preceding the time of making the ie Suey: is sufficient to ens ene. 


title the-claimant. to the donation. 


The time allowed for the assertion of aoe ‘ae a echoes ea ee 


finally extended by the act of qm une at, 1898. po Stat., 495), to March 3 
4, 1901. a 


eh Chaves Ried fete oe ee Bea with the nirapeninael Novem. eee 
ber 38, 1899. The township plat of survey was filed in the local office. 


; September. 26, 1904, and on October. 22, thereafter, claimant sub- 


_ mitted proof, upon which the. local see issued final certificate. 


Avhearing was subsequently ordered upon a protest filed by Roman: 


We Baca, October 19, 1904, which’ has been overlooked ae the le - | ao 


officers when they is issued the final certificate. - 
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The laid in eee was ; ineladed 3 ina pr eee survey ‘of jes ae 


- ne Wilipe Tafoya grant. made in 1877 by the Surveyor-General of New oes 

Mexico: under author ity of the 8th section of the act of July 22, 1854 — Coe 

OOS 2: (10: Stat, , 808), , and-is also within the primary limits. of the grant to° 
nee he dante and. Pacific Railroad Company, made by the.act “of July 


-, : bye 1866 (14 Stat., 292, 294). ‘The map of definite location. A opposite : 
the land in controversy was filed July 27, 1866. . | 
After the establishment of the court of private land. claims, Roman. © 


‘a A. Baca, the father of protestant, presented his petition to the court™ 2. | 


for Coaa acon of. the grant, and upon that petition a decree was © 
rendered.at the January term, 1905, of said court, confirming the title 


to said grant in the heirs, legal representatives and assigns of the: =~ 


, original. er antees, “* ‘Filipe Tafoya, Diego Antonio Chaves and Pedro — | 


Chaves.” ~The. tract. in question | was excluded from the ‘grant by the. i‘ : 
oe sur vey. oe under that decree. 


* Amado. Chaves, the claimant, is a aieaee ane of Dees 


o Chaves; one of the original grantees, who was a son of Diego Antonio 


_... Chaves, another of said original grantees: He claims that his right of 
ao "possession: was acquired originally through his father, Manuel Chaves, 
one of the heirs of said original owners, aud that in. virtue of such — 
. right. he has been. in the continuous adverse actual bona fide posses- 


eee sion of the land for twenty vere next preroding the ae of the co 


ae ‘ : township. 


Protestant is the son of Rowan A. oe eho arenied. to the cae 


| 7 : ahs petition for confirmation of the grant. He was not related by 
~ blood with either of the original grantees, but he married an heir of 
one of. the grantees and purchased. the interests of the other heirs. 


Prior to 1877 the heirs and legal representatives of the original 
g grantees had no clear proof of the validity | of the grant or of its 


precise location. The tract in question was “part, of a tract then ; se 
~ known as “ El Ojo del Llano del Dao,” and up to 1878, and. for some 2 © 


3 time. prior thereto had been in possession of Leonor Aes 

| January 30, 1873, Anzures sold whatever right he had in the Ting | 
to Roman A. Bad. It was-not then known to be a part of the Filipe © 

‘Tafoya grant, but’in 1877, after the original papers of the grant had 


~~ been found, the grant was surveyed. to include the land in question... 


- Protestant testified that his father claimed the entire grant. by 


a purchase of various interests and by undisputed possession for ten. 


years, that he paid the taxes and attorneys’ fees for obtaining con- 


Armation, and has always been poem as the only party in interest —— 


a in said proceeding’ 
~ Claimant testified that when his father and his incle Roman AL. 


| a ; Baca, obtained: possession. of the original grant papers in 1877, they 7 a 
oi bought out several interests in the grant and it was then none be 


Z : 2 ; tween them that, claimant's father should. take that Dare of. ee tract | 
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a iciudine the neds in ee as his share of the grant. Under ‘this ce 7 


agreement his father went into possession of the land, which he con- 
ie tinued to hold until it WAS: taken possession. of by claimant : as his es 
ar successor in interest, who has since occupied it. ee 4 eae 


He further testified that in 1877 his father donated. ig him hie : 


; whole interest in the grant, “not in the particular small. holding, but 
in the grant, and under that donation I took that particular oan : 


- of the grant Ww hich I have claimed as a small holding.” i. 
As the land is not a part of the Filipe Tafoya grant, but. i is eee 
public: Jand of the United States or the title has vested in the suc-. 


. cessors of the Atlantic and Pacific Railroad Company under its grant, va 
as to which ng ruling is made. herein, and as Roman L. Baca, the pro-. a | 
testant, ‘is not asserting any right to the land adverse to claimant, on. 


seeking to acquire title! to it under any right whatever, a consideration ee cee 


_ of the question as to who was the rightful claimant at the time of 
. Chaves’s original occupancy is material only so far as to determine 


whether his possession originated uate: a claim A right that was. 


7 generally recognized at that time- | 
Tf the land is public land of the United. States, sma if claimant’s: 
| possession was commenced under such right and has been maintained 

~ continuously for twenty years next preceding the survey. of the town- 
ship, he will be entitled, upon proof of-such fact, to a patent for the 


land as a donation, whether he took possession. under the claimed ~ 


right of his father as one of the heirs of the original grantee or under | 
the admitted possession given to claimant by Roman A. Baca, to 
enter upon the land. The material question is whether claimant has © 

“through himself, his ancestors, grantors, or their lawful successors 
in title or POSES 100; been in the continuous adverse actual dona fide 
possession ” of the tr act for twenty years “Peoceding the township 


survey. 


Claimant tastified lige in 1876 as father, who was a half- brother ie 


of Roman A. Baca, moved from San Miguel county, where he then 


— lived, to San Mateo in Valencia county, taking with him 800 sheep, : 
. That from that time he (claimant) commenced to. use this tract for 


grazing sheep, which he took on shares. He says, “ ae took on shares 2: 
2200 sheep, which my uncle, Mr. Baca, had on shares from Don Man-. 


~~ yel Antonio Otero. Mr. Baca gave them to me himself, with the same — : i, 
_ terms and conditions which he had. - After that I took. 4000 oe on 
3 shares: from the Perea family of Bernalillo.” 


_ He testified that he ranged these sheep all over an section ‘of - 


a country in San Mateo, ad in the Bartolome Fernandez, the Cebol-_ 


letta, the Filipe Tafoya ane the Ignacio mae ue for a distance 


: | of fifty miles. 


As to actual possession. it is dioan by. claimant’s- own testimony 


| that he did not occupy the land 1 in Perens but he claims to a main- — = 2 : 
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ii oaaane of possession by his aenig and ienants: See fet : o a 


fied that he frequently. went: on the land for the purpose « of rounding — 


= up his horses and counting his sheep, sometimes staying a few. days : eg 
pe NL sometimes only one day; that from 1880 to 1891 his legal residence =~ 


| = -was in San Mateo, about fifteen miles from the land, but that during g 7 : a 
ee that period he lived part. of the time in Santa Fe, about 103 mules’, <2 
from. the tract. From 1891 his permanent residence was in Santa Fe. 


He testified thatei in 1889 and 1890 he was on the Bartolome Fer- i. 


oe ae eraht; which he called his home ranch, ‘ ‘ gathering my horses, 


2 mares and colts, branding, and I believe I was getting my sheep - 2 ~ 
ne _ together, getting ready to.move to Santa Fe.” As to the tract i In-con-. 


 troversy he testified that from 1880 it was in his actual continuous - 


. adverse possession, and added, “but not: personal occupancy; the 


< place was occupied icusoracily by my herders only a few days.at a — 


"ee wl time, but at one time I loaned the ranch to Leonor Anzures, who lived. — . 


ie . there with his family for quite a long time, but I do not know how 


a long.” Again he testified: “ Nobody ever lived there as a home ex- ae 


cept my herders, who would stay there a few days at-a time... 


: They were only there whenever I sent them; at such times I would . 


. 4 give them the key of the house and they would return it to me.’ 
oe es character of his possession 1s shown by the following. exoerpt : 
| 7 from his testimony : 


—- —Q. ‘Who, if any one, was in the actual, continuous possession of this land” in: 
os question from the year 1885 until the year 1890 ?—A. I was in | possession of that. 


_ land during those years. 


AQ, Who, Jf any one, lived Highs during those years Ana for how. long ?— 


a a Nobody lived there ; my men only occupied it temporarily, when sent there os ae 
on business. — | bP tae ae 
2 as Q. “Who, if any one, was in the. actual, continuous possession ‘of this place en 

from the year 1890 until 1901, if you: know ?—-A. In the year 1890 I had posses-. 


sion. myself. From 1891. to 1901 I do not know who had possession or lived 
a there. I turned the ranch over to Frank Montoya when I left there in 1891. _ 
Q. Then you do not know that any person was in possession of that ranch — 


: A trom the year 1891 to the year 1901?—A. I know that Frank Montoya had 
get a8 possession of the ranch ‘at that time only from his repor ts he sent. me from time 
a _to time, but not of my own personal knowledge. | 


The weight of evidence is to the effect that claimant was aie in | 


3 the continuous adverse. actual possession of the land in question for 
twenty years preceding the township survey, even by his agents or _ 


; tenants, except for very short periods and at long intervals. He did 


. not, according to his own testimony, personally occupy the land nor ae | 


was it actually occupied continuously. by the persons who he claims 
- held possession for him. He said that in 1880 he loaned his ranch to 
 Anzures for five years when he (Anzures) took a lot of cattle from 


2% Jose Antonio Montoya to graze on shares, but long before that time | 


expired the cattle were taken from him and he ice moved back | to | 
. ee Mateo with his ey: 


ook 
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“He Also, testified that i in 1 1891, ‘betore leavitig for: Santa B Rex oe. 


I sold. all my. sheep and. other stock. that T had with. the exception of two bands. we 


ode mares and horses, and having ‘no particular use for: my” ranches T.turned over. te me - 
ys © this, particular : ranch. to my brother- -in- -law . ‘Francisco Montoya and requested a ee - 
a him to take care of it for me and to-use it as his own until I could return there. ©. 


Claimant left instructions with his brother to: round. ‘up the mares. 2 


- aad horses. from time to time and to brand the colts, but they were - 


| bi a gradually being stolen. by the } Navajo Indians and other ‘people. until ee 
_. » there were only a few left, « ‘and then I sent word to the people of 


"San Mateo that: they could. go and round them up and: give ine 


2 one half of. whatever they sould: get. They rounded. them. up - : = - 


Rtee whatever they found they. kept 1 in their hands and aa me e nothing 
". they only found a few.” — ge my ees sto we 
- From this it would : appear that 4€ latina ever on a any ca. cc 
~~ such: possession of the land as. was contemplated by the statute, he 
abandoned it when he ceased to pursue the business of herding: and. “<2 
E grazing cattle. Besides, the testimony shows that. Dr. Daville Valle . re 
-. Was In. actual possession. ‘of the land for a considerable part. of the. 
- twenty years next preceding the township survey and was claiming 
ee AG adversely to everyone under a right inherited arene Roman A mee eae 
as whose daughter he married. | : oe, 
The right. protected and oa ioe the 16th nok of ibe net ae 
ieee of March 8, 1891, was a settlement right. — Tt was. designed to give to | 
~ an actual settler on public lands in the States and Territories named 


in the act a tract of land occupied by him, not. exceeding: 160 acres, as — 


+o donation, where his settlement right had been actual and continuous _ 


. for twenty years. preceding: the township survey.: When the act.was. 
~ amended by striking out the words “ residing thereon as his home,” ee 

'. it did not modify the character of settlement contemplated by the act’ Oe gs 
as originally passed, or grant as a donation lands upon which no | 


—s actual settlement had bean made and maintained and where actual Le . 


possession was maintained only by another, as agent or tenant. 


. . The following extract from the House Committee, in ‘reporting the : ee 
‘pill amending the act, indicates the character of the Pee and - 
: ‘occupancy required by the act: es 


| - Tt is proposed to. strike out: the er underlined, viz, “ residing thereon as co 
: his home.” - Many. actual bona fide settlers, by themselves, their. ancestors, : an | 
gr antors, or. their lawful. successors in title and possession, have been in the — - 
— continuous adverse actual bona fide. possession. and occupation of certain tracts — Pe ae 
ns of land ‘without actually residing on the same as their home. For .the. com- ie 2 oo 
‘mon safety they have actually resided in small villages, forts, stockades, or: 
other inclosures, going out daily: to occupy; possess and work these tracts on ear 
| land. In some cases this mode of occupation and possession. continued for many : cea : . 
| years, and. this mode. of living wasmade: necessary . by: the. unsettled and dis-- 9°. . 


~ turbed state of the country, renderi ing it unsafe id live’ in a. house on the. ‘prem-— . 
- ‘Ases, especially at. night. oe et ove wd oe 
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Iti is 5 evident Epon thie thee, ‘Ainado’ Chaves. was: not. in such con- 


oS, ay adverse. actual. bona fide possession. of the. land for twenty Me : Pee, 
years. preceding the township ‘survey as would entitle him to the © = 
~~ Jand as: a. donation, and. your. decision. is. therefore reversed, ‘The. as 
“entry will be cancelled. | | ac | oe eee cae 


| Monsren Lopn Maxine Chane. 


“Motion for review of departmental, decision: ‘of April 9, 1907, 35 : a on 


at D., 498, denied: Py, a cath Woodruff, June 19, 1907. ge 


ree 


ee HOMESTEAD CONTEST—ABANDONMENT—-PROOF—ACT OF JUNE 16, 1898. De Seite 


| 3 | Hannis v. Vanenss. 


ee ‘Proof of non-tnilitary service ‘ander ‘the act of. ‘June 16, 1898, need not be made Sees 


co in specific words; ‘it is sufficient: if facts appear which necessarily preclude _ ae 


the. existence: of the fact mecessary to disproved. . 


2 ae fore Seoretary Woodruff to. the Commissioner oft the General bia 


6 NV. ee oe fees Office, June 19, 1907. | (J. R. W.) wel ee 


ce yelén Vatigucs formerly, Nilson, appealed t on your. Getision of ee 
ee “November: 26, canceling her homestead entry: for the SE. 
a See. 35, T. 194. N., R: 79 W., Aberdeen, South Dakota. er a 
eee July 6. 1899, ‘Helen: Nilson: made. entry ‘against which Brekiel oo 
.. “Harris, ‘September 5, 1908, filed contest for. abandonment for mOre! Gi... 
~ than six months, failure. to establish residence, cand | lack pie any Sian 


habitable house nat due to military or naval service. =o 
After proceedings not here material, hearing was had at the lo oi - 


. ei Gites, November 8, 1905, in which both parties, vaided: by counsel, par- : 


: . ticipated. “November 16, 1905, the local office found 1 in favor of con- tan 
_ testant and secouimended: eancellation of the entry. On Vangnes’ Sify 
ee appeal you. affirmed: that action. The ground of appeal to your | 


office and to the Department 1s, ‘that no proof was made that con- 


oy ‘testee’ S default. was not due to military or naval service. You held | fa fee 
“es thet, “ proof on the charge of non- military s service is not ret in 
3 Case of a female.” | | | . 


Counsel argue that the requitement is statator pad that. the in- 


ee erpretation of the. Honorable Commissioner i that, a womari was not. i 


- intended to be included -is a wrong interpretation of the statute.” 
This question. is not necessarily presented by the present Peo. | 


o and the foregoing quotation from your decision is mere obzter, not. oe ae 


a well founded on the. record. . The: record shows (pag ge 2 of. evidence) : 


igs QL Where has she been jigine the last six years ?—A. Living at the river;. a2 
ek holding « claim at the riv er and holding the old farm down, ‘back and forth. Over. 2! 
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a rere Lr “knew them. . Three houses’ she has. been 1 holding, The other land she 


—_ 7S lived on was section 2-123-79. | | 
Another witness testified to seeing hen a number ae nea on. ae Hu 


a claim,” and. another of knowing her as living at. two other. houses, | oe 
one a log house and one.a sod house, in one of which she lived in 


the winter ‘and in the other; by the river, where she lived in ‘the 
summer. " These other. houses. were on other land. One witness testi- 
- fied that during the past six years contestee “had been living with -_ 


her. husband,’ ” and another that she had been. living a most: of the 5 A 


_ time with her husband ” during the last six years. | 3 an 
Aside from. this, the contestee testified to her absence. from. the : 
| vicinity to go to Minneapolis for a surgical operation; that: she, _ 
when in the vicinity of the land, has been accustomed. most every day | 
~ to look after the cattle and drive them. to water. 
Proof of non-military service need not be made in specific words. E 
It is sufficient: proof of the negative fact that facts appear which 
exclude existence of that necessary to be disproved. This evidence - 
would be sufficient to prove non- -military cause for absence of a male. 
~-contestee. He could not be absent in military or naval service if he — 
was accustomed to drive his cattle to water on his farm and was * 
living with his wife on land held. or owned by her. The averment 
of non-military cause for absence was fully and suliciontly proved. 
Your decision is affirmed. — 


CHIPPEWA INDIAN LANDS—TURTLE MOUNTAIN BAND—TRUST PATENTS. | 


INSTRUCTIONS. 


In the absence of legislative authority therefor, first ‘or trust patents ean not | 
be issued upon selections made by members of the Turtle Mountain band of 
Chippers Indians under the agreement ratified by act of April. 21, 1904. 


Acting Secretary Ww oodruff to the poe of I an A fairs, 
ee a Sune 20, L907, (C.J. Ge) 


| Under date of May oA, 1907, your office ere to Ge een 
whether first or trust patents can be issued wpon selections made by 


members of the Turtle Mountain band of Chippewa Indians under : - 


their agreement amended and ratified by act of April 21, 1904 (88: 
. Stat., 189, 194), or whether it will be Teco ay to await further | 
‘action by Cong ress in the matter. | | 

The agreement with these Indians provides i in article 1 ‘thereof: 


. So long as the United States retains and holds the title to any land in the use ; | 


or occupation of any member of the Turtle Mountain band of Chippewa Indians - 
' or. the title to other property in the possession of any Indian or said. band, “pres 
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"which it may ‘ap for twenty years, ‘there shall be no. tax or other duty levied or | : . 
a; assessed upon the Property, the title to which is held or retained by the United | 


States. 


““Bvidently i i. was eal that the oe provisions of the agree- 
Ee “ment. relating to selections of individual: allotments .or homesteads, 
articles 3 and 6, did not: of themselves operate to'convey the title to. 
the tracts. edlected. Tn confirming: said agreement Congress did lot ©: 
add. anything to these provisions cr make any declaration as to. the ee 
time when the holdings by the government should cease. That isa ; 
ae “matter peculiarly within the province of Congress. Nothing in the a 

- ~ confirmatory act indicates any intention of relinquishing a control. | 
~ Until some action is taken by Congress this Department is not au- — 
thorized to issue instruments to these selectors fixing a time when the 


_ government will cease to retain and hold title to the Tands selected. 


| MILITARY BOUNTY LAND ‘WARRANTS— CERTIFICATES OF LOCATION. 


| Lawrence W. Sirson (On Reymw). 


| Departmental aeciaion of January 31; 1907, 35 L. D., 399, modified hy eliminat- 
. ing. therefrom the paragraph which: provides that all locations or applica-. 
- tions to locate military bounty Jand warrants. or certificates issued tinder. 

the act of: June 2 2, 1858, made prior. to that decision, or locations of such. 


warrants - ov certificates thereafter made by innocent purchasers who > 


acquired their title after the ruling of the Department iu the cases of 
Victor. H: Provensal, J. L. Bradford, and Charles P. Maginnis, would be — 

. allowed. to proceed in accordance with the ruling in said decisions, it being. 
now held: that the Department is without power to grant the privileges con- oan 


completed by. said paragr aph. 


| Acting Seoreiary Ww eT to the Conumissioner of the Cites Lind a -— 
BVP). Office, June 20, 1907. a: (J-RW.) 


piace W. Simpson filed a motion for a review of. departmental — 


Peon of- January 31, 1907 (85 Li. D., 399), rejecting his applica-_ 


tion to. locate military Bonnty land wateanit 97076, one hundred and 


Eee acres, act of 1855, upon the SE. 4 SW. : 2 SW. 4 / SE. 4, Sec. 27, 


‘and NE. 4 NW. 4 i, Sec. 34, T. 87. N., R. 8 E., M. D. -M, Susanville, | 


California. 

The grounds of the motion are a dhate 

a The application . ... Was placed of record in the local office by. direction of. 
the General Land Office ... and that since said time property rights haye been . 


; acquired to the located land by said transferee. 


2, The rule applied . . to warrants located “priot to this decision in. case 
| of Provensal. (30 L. De. 616), J. L. Bradford (81. -L. D., Poe and Charles’ Bees 
Maginnis (ib. 20). should be applied in this: case. 
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‘The argument states that: 


We do not ask. that the principle, Aas applicable. to. military. nan land 
- warrants generally, enunciated by the said decision, be set aside, for examina-_ 
tion of said decision satisfies us that the same was rendered only after mature 7 
deliberation and that it 7s. fully supported by law. a 
We do ask that under the: equities presented . _ the decision - ie modified. . 


pes so as to make this an exception, and that the lands be passed to patent. 


With’ the motion 1s ‘submitted. certified copy of a deed by Simpson | oF — 


conveying the land to Thomas B. Walker for consideration of $600 
paid ‘May 20, 1905, eleven days after the warrant location. The — 
. motion expressly concede: the correctness of the decision, but asks °- 
that the land should bé patented upon ‘this location, sined ther: 
ized by law, merely because in. faith of the location and: expected 
issue of patent a transfer has been made for value by the unlawful 
locator. | 7 | 
February 23, 1907, So Kea daiming to * apr Raiders of 
military bounty land warrants whose rights are seriously affected 
by this decision without having had. any opportunity to be heard,” 
wrote the Secretary of the Interior, substantially. applying for recon-_ 
sideration of the case, and February 27, 1907, was allowed “a reason- 
able time within which to present any views . . . with respect to the 
decision,” and has presented his contentions, viz: _ | 
i That as Simpson’s location and appeal only necessarily voleed . 
the question whether such warrants may be ae: on unoffered 
lands, but the decision “ went beyond the question . .”. in derogation 


Ok: rights of holders of. warrants purchased solely for location of 


offered lands.” 

2. The act of March Z 1889. (25 Stat., 854), was a Penceal statute, _ 
and could not be held to impair or affect that of March 3B, 1855. (10 
Stat., 701), investing holders of warrants with certain rights and .° 
benches specially granted. aa | 

Pending the motion is also filed a letter wef Mace 1, 1907, of Ira G. 
Whitney, assistant secretary of the Ingram-Day ‘Tuner Cop 
of Lyman, Mississippi, stating that his company owns a warrant for 
one hundred and sixty acres, for which it paid. SIX dollars and fifty 
cents per acre, and saying: a 7 | 

We would be pleased to know ne the gove acne intends to redeem - 


- ‘these land warrants or whether this decision by. you has. simply destroyed . the 7 | 


value of these warr ants to all persons holding them. 


- Simpson’ s motion presents only the simple question ener the 
Department can. authorize the disposal of public lands in a manner 
‘not- authorized-by: law. In Burfenning’ v. The Chicago, St. Paul, 
Minneapolis and Omaha Railway Company (163 U. S., 321, 323) the : 
court. answered that question by saying: : The action of the land 
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| department catnot Pee the will of cme or convey away ee : 


"lic lands in disregard or defiance thereof.” Congress.alone can pro- 


vide how the public domain. shall be- disposed of, and public lands : 


- can not be alienated by the. land. depar tment except pursuant to some | 


ag ~ law authorizing such action. Gibson v. Chouteau (13 Wall., 92, 99) ; ae 


: _ Morris v. United States (174 U.S,,.196, 248); Smelting Company ve 
Kemp (104 U.\S., 636, 641); Wright ». Roseberry (121 U. S., 488, - 


> s010)e Knight ». Tana Association (142 U.S., 161, 176)... Many other : 


| decisions might be cited. When it is chown that the mode of at- | 
tempted appropriation. of public land in any case is not authorized 


es by any law of Congress, no. power exists in the land See eren: to J i, 


ae convey it by’ patent or otherwise to grant the title =, are 
- The contention of S. A. Keane is the precise one fully aig ence in. wo 
_. the decision, and that contention is clearly against the intent of 

7 Congress. The bill, which finally became the act of December 13. 


~ 1894 (28 Stat., 594), in express terms. authorized location .of ee : 


-. - warrants on any land subject to entry at one dollar and twenty-five 
a cents per acre on or prior to May 14, 1888 (35 L. D., 402). | Congress : 


| deemed that against public policy, and by serine out all the bill 


after the enacting clause expressly refused -to wathorive location of 


these warrants and certificates upon such lands once subject to such. — 
~~ locations, but since that time withdrawn from-cash purchase and > 


~ warrant. locations. | ‘The Department can not override the clearly ; 


ae “expressed. will of: Congress and uphold this contention, ae con- - 


sidered. and. clearly excluded by Congress. : 3 
. The i inquiry of Mr. Whitney on behalf of the Ingram- Day. Tes ae 


| that: | a. 
_© By the passage of the bill [act of December 18, 1894} justice. will be done the:- “7 
“holders of the bounty land warrants and certificates of location, yet these war- | 


: = Company is proper to be addressed to Congress, but was substantially ee 


Cereal by the ee of the Senate Committee on Pubhe Lands pore 


at rants and certificates cannot become the subjects of speculation, for their — 
- greatest. value will be at the rate of $1. ie an acre, as was originally intended by a 
7 Congress. | ix Sa 


Congress hae never, - intended to increase their value. 1m the ants - 


| of. purchasers from the original objects of its bounty by making them — 
~ receivable for lands not-subject. to entry at one dollar and twenty-five 


_ cents per acre, except to permit their use In the manner provided by 
the act of December 13, 1894. Congress deemed that thereby “Justice — 
- ". will be done the holders.” Any other use that, will give them an 
~. enhanced value, or will allow their use to defeat-the aolicy declared by. 
the act of March 2, 1889 (25 Stat., 854), foreshadowed by the reso- 


: lution of 1 May 14, 1888 (ib., 622), is clearly without authority of any i 


— daw and was by Congress intended to be prevented. 
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The decision of io anuary BL, 1907, was, however i in one e respect err r0- i 


| “neous. Tt: provided that: 


AS property rights may: have. been acquired in. the purebasd< of sen: w arrants _ 


and certificates upon the faith of those. decisions, all locations. or applications to oa 


- locate such w arrants and certificates - hereafter made by . innocent. purchasers E 
~~ who acquired their title after the date ot those decisions, will be allowed. to. De ytgat 
- ceed in accordance therewith. ) | : ) ee, 6g, © ay pone gy 

~The first of the decisions referred to was Vitor H. Provensal (30 
L. D., 616), which was rendered June 5 , 1901. There ean be no prop- 
erty right acquired in defiance of law. The only power of the land 
department to dispose of public lands, | as above shown, is by grant of | 
Congress. When it develops that a departmental construction. is. 
erroneous, the i improper. construction can not be further allowed and 
the will of Congress further overborne by the executive. To do so.1s 
to legislate. It is not a finding and determination. of fact, but a-con- 


struction of law, not Pees upon the courts or upon the Depart- 7s 


“ment itself. If patent issued upon it or if an account were closed, and. 


| the’ money supposed to be due were paid upon it, the United States, - : | 
wronged by such construction, can sue to canéel? the patent, dr to 


_ recover the money erroneously paid. - Mullan v. United States (118 
U. S.,. 271, 278) ; Wisconsin Central Railroad Company. v. Forsythe » 


Se sg: UD. S. 46, 61)} United’ States v. Stone (2 Wall., 525, 535) ; 


Merritt ». “Cameron (187 U. S., 542, 552); Steele 2. sUniied. "States. 


 (118:-UL-S., 128, 133) Wisconsin Central Railroad Company 2. PEE 


| United States (164 U. S., 190, 206, 210); Studebaker ». Perry (184. 
ULS., 258, 269). The abribis purpose of an act of Congress is to be 
a attained notwithstanding any contrary. construction. by an. executive. a 


department. Webster v. Luther (168 U. S., 831, 342). 


So long as title to public lands remains in the United Stated the” ee 


_ title of one seeking to appropriate it is sud judice. There can arise — 
no equity. that. countervails the inhibition of a statute, or avails to 
vest the land department with power to grant a title when Congress 
has not granted it. As to.such claims of age right, the. court: in 
Hawley v. Diller (178 U. S., 476, 486) held: - | 
The purchaser is chargeable: with knowledge of the law, which ionndies knowl- 
edge of this law; ; and is. chargeable with knowledge of the state of the title 
which he buys, in so far, at least, as that the legal title remains in the United 
States, subject. to the necessary inquiry and determination by the nd office 


and Department upon which a patent may issue. ' He is not then an. “innocent 
| purchaser, te So far as there may exist reasons why that patent. should not issue. 


- The changed relations of parties. pending the erroneous decisions - 


overruled, by purchase of these warrants and certificates, is not within ” 


the powers of the executive department to consider,-but is one that 


: Congress alone has power to. relieve, uf they have: any equity to be -- 
~ relieved. The decision in question is modified, to. the extent. that the "4- 
- paragraph looking to recognition of right 4 to locate any. of such wer. ee 
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crnts end certificates upon lands ast subject thereto, panes ofa sup- 
: posed equity of those purchasing them after June 5, 1901, is elimi- 
~ nated therefrom, and will be disregarded. In. other neepecls: the 
motion presents no reason to recall, vacate, or modify said decision, 
~-and none appearing otherwise, the motion is denied, and. the decision a 
1s adhered ee ee as SO ‘modified. : . 


HOMESTEAD ENTRY _KINKAID. ACT—MILITARY ‘SERVICE—FINAL 
. 2hgOr- MeO | , . Pawar 


ceo Oe” | 


‘By virtue of the provisions of section 2 of the act of March 2, 1907, credit for 
military service may be allowed in entries under. the act ot Avr il. 28, 1904, 

_ commonly known as the Kinkaid act. | 
ee provision of the act of April 28, 1904, that ihe: entryman at the time of . 


making final proof roust show affirmatively that he has placed upon the land. - 


permanent improvements of the value of not less than $1.25 per acre for 
each acre included in his entry, contemplates, in case of an additional entry — 
under said act, that the entryman shall make the required expenditure for. 
| improvements exclusive of. and in addition to the improvements on his 
- or ee homestead. 


& 


on Hoting Seeretary Ww oodruff to the Commissioner of the General Land 


—S. VP.) Office, Tune Bf, 1907, & {Ca.G yy. 


oa eal has been filed by Levi Ov crae from the decision of 
your office of January 2, 1906, holding for cancellation his addi- 

tional homestead. entry, wade under the act of April 28, 1904 oF : 
- Stat., 547), the Kinkaid act, for the SE. + SW. 4 and SW. t + SE. 4,.°. 
See. 5, NW. 3 NE. 1; E.4 NW. and W. PSE. 4 4, » Sec. 8, T. 6N,, R. 36— 


es Si incoli, “Nebraska, ate 
ae 2 J auuety 27, 1908, oe sade original omesiead entry. for the ex: 
ELE SE. 4 and S. 4.NE. 4, Sec. 8, T. 6 N., R. 36 W., and June 30, 


. 1904, the additional: entry above described: July 6, "1906, he sub- 
> roitted. final proof on. both entries, and J uly 17, 1906, final corti fieates 


-- were issued to him. The proof eee that he ectablighed residence 


on the land:embraced in the original homestead entry in June, 1903, 
has made valuable improvements thereon, and that he has recided 


there. continuously since. Overman claims, and the records of the 


. War Department show, that he served in the Army of the United | 
States during the civil war, in Co. “ H,” 36th Reg’t, Iowa Infantry, 
having been mustered into service August 11, eae ane rereees out 4 


y with his company August. 24, 1865. . 


In view of section 2 of the act of April 28, 1904, supra, under 
ig. hich Overman. made his additional entry, anid hich provides: 
ee “But residence upon the original homestead or. the additional Se 
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must be continued fon the Jed ar five years. froin, the date of ihe — 
additional entry,” your. office held said additional. entry for can- 


-eellation subject to a showing why the same should not be canceled, 
Overman’s original entry being allowed to stand. He claims, oe 


~ ever, that he should be precited for his military service in computing 
the nériod of his required compliance with law under said act. Since . 
the rendition of your office decision Congress has passed the act. of - 


March 2, 1907 (34 Stat. , 1224), —— it is provided in section 2 
_ thereof: i e . oe ee 


' ‘That the benefits of military service in the Ar my « or Navy of tlie United States 
ea anted under the homestead. Jaws shall apply. to. entries made under the 


aforesaid act approved Apr il twenty-eighth, nineteen hundred and four, and all. . 
homestead entries hereafter made within the territory described | in the afore- 


‘said act. shall be subject to all the provisions thereof. 


Under this provision Overman 1 is entitled to have the period ee his — 7 
military service deducted from the five years’ residence otherwise re-_ 


quired by the act of April 28, 1904, upon his original homestead or 


-* the additional land. Such service amounted to something over three . 


years, so that, his additional. entry having been made June 30, 1904, 


his final proof thereon was not prematurely submitted July 6, 1906, 
he having to show residence for only two years from the date of said 


entry. That, in view of credit for his military service and the act of 


| March 2, 1907, becomes his statutory period for complying with law. . 
The sein ion of his case here or goes to the regularity 


and sufficiency of said proof. - 


~ Overman has offered one final proof covering his original home- | 
stead and the additional land, that is, both tracts are included in the — 
one set of proofs. The improvements described by him, which are — 


- evidently on his original homestead, are thus made to apply to both 
tracts. This will.not do. As to entries meee the act of April 28, 
1904, said act provides that— 


at the time of making final proof the entryman ‘must prove ates that: he : 


has placed upon the lands entered per manent improvements of the value of not 


less than one dollar and twenty- -five cents per acre for each acre included in his’ ‘ 


entry. 


This sencnestane must be j in addition to that for improvements on 


his original homestead, as the act only provides that “ residence upon 
the original homestead shall be accepted as equivalent to residence — 

upon the additional land so entered.” As to time and manner of sub- 

mitting final proofs the circular of April 10, 1906 ce L. D. roe) 


under the act of April 28, 1904, provides : 


A person who has a honiestead entry npon which final proof has” not er 
submitted and who makes additional entry under. the provisions of section 2 of 


the act, will be required to submit his final proof on the original entry within 


| the statntory period therefor, and final proof upon the. additional entry must ; 


also be submitted within the Seat y pave from date of that nay 
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SO ccrian’ S rece ce sibned: may, beer be accepted: as 


” a ats his original homestead but he will be. required to submit other and. 


new proof on his additional entry showing the necessary expenditure . 


fag thereunder required by the act of April 28, 1904, and that be has con- — 
. tinued to reside Tapen his original’ hemascead for the requisite time — 


; | from the date of said additional entry, credit to be - given | him for 
| the: period of his military service, 


The decision of your. office herein is accordingly ena and the 
papers. are. herewith returned for aa priate action, as above indi- 


| cated. 


“ HOMESTEAD ENTRY —DISQUALIVICATION—OWNERSHIP OF. LAND CON- | 
TRACT OF PURCHASE. 


SA ACOB J. Rewart. 


7 The adqieiiticetan imposed under the homestead law on one who is the  pro- 
-  prietor of more than 160 acres of land,” extends to one who holds under a. 


contract of purchase. lands selected by the State, even though the title -_ 


. may yet be in the government and the payments under the coutract have 
not been completed. 7 


| Acting Secretary W ve to the One of the One 


ASEY: BP.) eh Land office, June 24,1907, (0. J. oe 


| An cee has been filed by. J aeoh: ae Benne for the decision of | 
_ your office of October 17, 1906, holding for cancellation his home- 
~ stead entry for the W.4 lot 6, all lot 7, and NWS SE.4, See. 38, 

, eek N., R. 19 W., Los: Angeles, California. — 

. "Phe entry was: made October 17, 1898, upon which Gaal ets was 
- submitted July 5, 1905. The decision a your office against Rehart 
turns upon the question of his disqualification to make said home- 


stead entry by, reason of ownership at the time of more than 160 


acres of land? In an affidavit accompanying the final proof and 
executed. same date, Rehart stated: | | 
At this time I am the owner of half. interest in 150 acres bought ‘by my 


"brother and myself and I own about six hundred (600) acres of land I bought 
- of the State and also. I own 480 acres in T. 4 N., R. 17 W., S. B. M. 


A special agent reported under date of August 10, 1905, dint ia | ~, 


was present at time final proof was submitted and cross- ieaed. 
Rehart and: his witnesses, it being developed that Rehart was the 
_ owner of land far in excess of the statutory limit. The agent sub- 
oF sequently ascertained from the records of Ventura County that Re- 
~ hart was the owner by deed dated August 13, 1897, of 150.11 acres, 
and. by certificate of purchase from the State of California, dated — 
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. March 4, 1898, of 593. 32 acres, a total of 673. 43 acres. a a-su upple. o- 


vi) mental adavit dated August OA, 1905, Rehart stated : 


At the time I made my homestead entry I had no title to any of the lands 
herein mentioned except the. 150. 11 acres: which was patented April Gth, 1898, 


~ and. in. this, although I held the legal title, my brother George Rehart had a 7 


. half interest, and SO far as the - ‘State lands are concerned, these had. been 
_» purchased by my. wife’s money and were her property in equity, aunoueh: the 
: certificates of purchase from the, State were in my: name. | 


| Your éffice states that— 
The records of this office show that. the land purchased frem ‘the State was ‘. 
selected by the State September 18, 1897, which selection was approved by 


the Department. July 6, 1899, under certificate of purchase from the State, — 


which the records of Ventura Co. show was executed prior to Rehart’s entry, 
and Was presumably in foree at the time said entry was made. | 

Your office accordingly called upon Rehart to show cause why his 
entry should not be canceled for the reason that at date of entry he 
was the proprietor of more than 160: acres of land. No further 
‘evidence is produced here but appellant stands upon the record as 
made, it being contended that Rehart was not.at the date of his entry — 
the owner or ‘proprietor of the lands purchased. by him from the 
State, as at that time title to said. lands was in the government and 
did ‘not pass from it until the lands had been roe to the State, 
which was not for several months after the date of Rehart’s entry. 
The opinion is also expressed that it is doubtful whether it was in- 
tended by Congress in specifying that a homestead claimant should 
not be the “ proprietor ”.of more than 160 acres of land at the date of 
his entry, should apply to anything less than a fee simple title. 

The lands were selected by the State September 18, 1897, Rehart | 
purchased said lands March 4, 1898, his homestead entry was made 
October 17, 1898, and the State elecion was approved by the Depart- | 
ment July 6, 1899. His contract with the State to purchase is not 
in the eocovdl but in his statement is sufficient to show that payments 
were made, whether in full does. not appear. In any event it is not 
alleged that he has abandoned his right to make the payments or that: 
his contract does not remain in full force. "The county records show 
the property to be in his name, and-in the absence of competent evl-- 
dence to the contrary he is bound thereby. 

In the case of Leitch ». Moen (18 L. D., 397), aes by your office, : 
it was held that. the disqualification imposed under the homestead 
law on persons who own more than 160 acres of land extends. equally 
to those who hold land under a contract of purchase, even though the 
payments thereunder have not been completed. In the case of Boyce | 


v. Burnett, (16 L. D., 562, penn): Pe a an elms it. : 7 


was said: 


om The railroad company obtained ‘title re the land, and if. Burnett has a onion: . 
from the company, . a consideration being paid therefor, by the ers of which 
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; Ne is to. obtain title to said section 25, when all the payments have been made, 
he: tS disqualified. 

It is true that the company did ee own vane land at the date when Bact. 
is alleged to have sworn that he purchased the right. to buy. The company did | 
not select the land until one month later; but its right to select the land was. 
| ‘then. doubtless known, and it did select. it, and received patent therefor ; and in. 


_ # This: respect the case differs from that of Mantle », MeQueeny, 14 Ti D., 318, 
SOP i NE here it was held that. a contract for. the purchase of land does not bring the | 
a holder within the inhibition of. section 2260. of the Revised Statutes, when the 
title to said land is not in the vendor named in the contract. bf 

: In the case just cited, it was alleged that McQueeny had a contract with the — 
- Northern Pacific Railroad Company for the purchase of a section of land, and 
that, while holding the contr act, he could not pre-empt other lands. . it appeared, 


however, that the eompany did not own the land, and therefore the contract for 
its’ sale could not be enforced ; hence, he was not prohibited from pre-empting 
other land, “Not so however in the case at bar, if Burnett really has such con-. 


i tr act, capable of being enforced. Although the company did net own said section 
ote 25 at the date of its alleged contract to sell the same to Burnett yet the selection _ 
of: the section was made prior to Burnett’s alleged settlement on the land in con- 
. troversy. The company, having subsequently obtained patent, would be estopped 
| : from denying that it owned the land when the alleged contract was made, and, 


if made, the same could be enforced in the. courts, pou the performance by: 

| Burnett of his part of the contract. _ Ody soos 

| The decision of your office herein holm that Rahares is shown to- 

o ia been disqualified to make the entry in question by reason of the 
ownership of more than 160 acres of land was proper and is. hereby 

affirmed. In addition to the cases referred to see also those of Ole K. 

- Bergan (7 L. D., , 472) ; David T. Petty (13 L. D., 95); and Smith Va 

| Longpre. (32 L. ioe , 226).- In the latter case 1t was said: 


“The word * « proprietor. ”. in the. statute means nothing more nor less than 


owner, and an owner. is one who has dominion over a thing, which he may. use 


" as. he pleases, except as restrained by law or ope agreement, Snes less. than 
an absolute fee. | 7 ; 


te Nigeai MINING CLAIM—LODE—EXTRALATERAL RIGHTS. 


Parren ET AL. v. ConGLOMERATE: Mining Co. 


The ice grants to the locator and . owner of a vein or. lode re right to follow. 
such vein or lode on: its dip outside the vertical side lines: of his location 


for the purpose of appropriating the mineral of such vein or lode, but does | 


~ not authorize him. to use the sub-surface of the outside ground, when owned, 
or claimed by another, for the purpose of. exploring, reaching, or developing 
7 any other veins or claims, or for any other purpose. , 


Fi nee Acting Secretary Ww ‘oodrneff to the Commissioner of the General cong 


— (8. Ve P.) ar: Office, June 24,1907, (J. T.) 
‘August a1, 1900, George W. Keel filed Prout fo: patent to 


- the Walcott aa a claim, ‘survey No. -4115,- ens Lake epee 


~ z 
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Utah, sid Decomber 24, 1900, | ainde entry biianedit For reasons 


~~ not ase to be here stated the entry was. canceled pene 30, 


1904. ‘ 
November 22, 1904, the Conglomerate Mining Company. (herein- 
after called the applicant) filed application for. patent. to the iden- 
tical Walcott lode mining claim, survey No. 4115, the same survey — 
upon which the feel Gon ind entry by Keel had been based. 6 
Publication was commenced’ November 25, 1904. 


January 24, 1905, an adverse claim was filed by the New York and . 


Great Western Mining, Smelting and Development Company, claim-_ 
ing the Weber and Lake View lode mining claims, but it appears that . 


no suit was commenced thereon. _ 
January 16, 1905, Alonzo Van Patten and the New York and Great. 


, Wein Mining, Sinelting and Development Company (hereinafter — 


called the protestants) filed their duly corroborated protest against 


the application for patent, alleging in substance that no discovery of 


a vein or lode had been made within the boundaries of the Walcott — 
claim; that $500 had not been expended in labor or improvements 
upon or for the benefit of the claim by the applicant or its grantors; 
that the work claimed by the applicant was done on a claim other 
than the Walcott, and in the sole interest of such other claim and 
upon ground owned and claimed by parties who had no interest in’ 
the Walcott claim; that there was no ownership in common in the 
claim upon which the work was done and the Walcott claim; that the 
patented Little Joker mining claim, belonging to one of the protes- 
tants, intervenes between the drift in which the work relied upon by | 

_ the applicant was done, and the Walcott claim; and that no right of. — 

‘way through any part of the Little Joker claim or any easement or . 
_ license to construct a tunnel or drift through any part of it was ever | 
procured by applicant or its grantors. Thereupon the local officers. 
ordered a hearing, which wag Sammmencad May 22, 1905. — 7 
On the evidence submitted the local officers, October 12, 1905, found 
as follows: 


We find the testimony to be very conflicting in many important details but, 2 
after a careful consideration of the entire record, we reach the conclusion that 
- the development work relied upon by the applicant company is not such as. ean 
-- be recognized by this office, as a compliance with the law and regulations, in» 
the absence of a showing of title to intervening ground.. - : 
This work is located off of the claim applied for, and there is ica: 


_.. between the claim involved and. the claim upon which said work is done, a _ 


patented location, known as the Little Joker, title to which is not now, and 
-never has been, in this applicant ; neither has said applicant any right of way | 
| through that ground to the Walcott claim, and, therefore, the i for — 
| the Walcott claim can not be approved. ne 
As to the question of apex or any alleged se tiaiaieral rights, claimed by. this | 


‘applicant, about which much testimony was introduced, this office: holds that it 


has no Jur isdiction, that being a matter for the proper courts to deter mine. 
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ie 


By ascicion =F Sen ons 12, 1906, your office’ nie that pr otestants’ 


2 een relative to discovery of mineral within the Walcott. claim: ee 


: - has not been sustained, and held the application for patent for rejec- 
tion because of goplicant’s failure to show that five hundred dollars’ 
worth of labor had been expended or improvements made upon the 


_ claim by itself or grantors. Applicant appealed to the Department. 
The voluminous record of the hearing has been carefully examined. — 
Much of the testimony is immaterial to the case. It appears from 
the various abstracts of title filed in evidence that the Walcott claim 
was located June 30, 1890, by Michael Gibbons, who, December. 13, 
- 1892, conveyed it to Gorge W. Keel; that by orice of the Third 
~ Judicial District Curt of the State at Utah, for Salt Lake County, 


~ in the case of Wood Grocer and Produce Company, etc. v: Butterfield _ 


_ Mining Company, George W. Keel was, January 7 , 1902, appointed - 
receiver of all the property and effects of the Butterfield Mining 


- ‘Company, and authorized to.take charge of and hold and dispose of 


the same under the order of said court, and that, as such receiver, he "| 


did on July 31, 1903, convey the Walcott and ass the Northern Chief, - 
Little Nelly, J phicon and Eagle Bird mining clams to the Conglom- 43 


erate Mining. Company. From these abstracts of title, which have _ - . 
been brought down to November 14, 19, and. 91, 1904, andsome toa 


aed later. antes it appears that: the present, applicant became the owner of ae 


: all the claims last above mentioned. | _ 
- From the plat of-sur vey filed. with the original B plestoas i ear: - 
and refiled without change with the present proceedings, it appears 


that extending souther ps from near the south end of the Walcott 
claim is the Eagle Bird lode claim, and adjoining the southwest end 
of the Waleott i is: the Northern. Chief lode claim, and then adjoining 
and extending’ in a southerly and easterly direction are the Little 


Nelly and Johnsoti lode claims, all of which form one group of con- — 


tiguous claims. Excepting the Walcott these claims have all been 


- patented, the Eagle Bird in 1878, the Northern Chief in 1881, the. 


- ‘Little } Nelly in 1882, and the J Simeon in 1902. 


Lying. between these patented claims and the Walcott, and over- 
lapping in part the southwestern end of the Walcott, is the Little 
- Joker lode mining claim, patented 1D 1890, and not owned by the 
applicant.. 

The same certificate of the. surveyor-general: as to eeosnaures - 
attached to the original field notes of the survey of the claim, and 
which had been filed with the proceedings upon the original Keel 


2 application for patent, was filed to support the present application. 


That certificate. ds. dated January 29, 1900, and relates to alleged. 


: as | expenditures by Keel or his grantors, re not to expenditures made 
| oy the peeesy. applicant, which, did - not become the owner ae the. Me 
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claim ant 1903. Tt relateast to Pre existing 2 nearly five years | 
prior to filing the present application. 7 

‘When the hearing was commenced, May 22 , 1905, the aaa had 
filed no evidence other than the said centincate and. field notes to show 
| that the required expenditure. had been made upon the claim. © | | 

During the progress of the hearing applicant's counsel gave notice = 
that:it. would claim uot only the work returned in.the said field. notes. - 


of the. survey, but also other work; and that it would introduce in. evi: . aaa 


dence a ‘certificate by the surveyor-general upon a ‘ “ supplemental — 


return.” of the mineral surveyor, showing the work to have been done 


- prior: to the expiration of the period of publication: and such certifi-... 
cate and supplemental return were filed, but not aintil June 10, 1905, 
which was after the testimony in the case had been closed. 


_ The surveyor-general in his said certificate, which is dated June —- 
9, 1905, states that five hundred dollars’ -worth-of labor has been ex- 
pendad or improvements made by claimant » or its grantors upon | 


the claim— | | 

| that. said jenpeomenients consist of 433.7 feet of “avifts, anal reopening and 2 
timbering 107.7 feet of the east drift, as described-in the. supplemental report 
of expenditures upon mining claim, filed by U. 8. Deputy Mineral Snrvey or after 
return. of survey ; that said improvements were made prior to J anuary. 21, 1905, 


- and that no portion of said labor or impr ovements has been included in: the esti- 


mate of expenditures upon any other claim. A copy of the supplemental report .__ 
of - U.S. Deputy Mineral Surveyor, dated May. 2%, 1905, is hereto attached, i, 


Fea thereto is what is styled -‘ ‘supplemental report ” of the | 


: -- mineral surveyor, in which the improvements sought to be applied to — 
_ this claim are described, and valued at $3,600. He further reports: 


The Eagle Bitd shaft and those parts of the Eagle Bird drifts not herein ap- 
plied belong to claimant herein and have not been applied upon any claim. 

| Claimant herein owns the Eagle Bird lode, lot .No. 49; the ‘Drum Lummon 
lode, lot No. 281; and the Johnson lode, survey No. 4477, and by reason of hav- 
ing the apex or outcrop of the Eagle Bird vein or lode along the Eagle Bird 
lode, lot No..49, and having followed said vein or lode on its dip through the 


entire depth of the Tagle Bird shaft, and. along its strike throug hout the Eagle | 
. Bird drifts, now claims a right to continue said drifts’ along said vein or lode 

under and through the: Little Joker lode, lot me: 363, in order to reach and 
= develop this claim. 


The Eagle Bird drifts, hereinbefore described, are part of a centrally located 
system. of works intended for the. development and exploration of a group of. 
“claims of which the Walcott lode is a contiguous part. These drifts have a depth — 
~ of 700 feet below the surface of the Walcott lode, and are now being extended’ 
- for the purpose of entering and exploring said lode, w hich in this. manner can 


be most practically and economically developed. These drifts also tend to 
drain the lode, and thereby make it better adapted for exploration work.. 


The applicant contends, j in substance, that the easterly branch of a - 


the. drift to its face is driven upon the Eagle Bird vein; that inas- | 
much. as it owns the e Eagle Bird vein beneath the suriace of the Little 
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-: oker Lane at the point where the anti is eee driven, it has @ right 


des. 


ae BE way or easement. beneath the Little Joker surface along such” Vel st 
= = to..and into the Walcott claim, and: that. this work tends. to. develop 

& a the group of claims before mentioned, including the. Walcott. Titi 1s." 
further contended that the. west drift was run to intersect, if possible, : 


the Northern Chief vein, and with the intention also to explore and. =. 
| develop, that small. part. of the Walcott claim. lying south and west | 


ua of the Little Joker. 


The Little J oker claim, not. Coe by the aoplaas lies between 


ct the improvements relied upon and the Walcott. claim. T he first. ques- 7 ‘e 
an tion is whether the applicant has any legal right, by reason of his - | 
claimed. right on the dip of the Eagle Bird vein, to use the sub-sur- 


a face of the Little: J oker claim for the peepee of developing the 


: : 2 | Walcott claim. 


Section 2329, Revised Statutes, grants to locators: 


The exclusive right of possession and enjoyment of all. the firace nelnded = “a8 


| . within the. lines of their locations, and of all veins, lodes and ledges throughout 2 YG, | 
their entire depth, ‘the top or apex of which lies inside of such surface lines. | 


rr extended downward vertically, although such veins, lodes - or ledges may so 


= - far depart from a perpendicular in their course downward. as ie extend outside : io 


es the vertical | side lines of such surface locations. 


While the law grants to thé locator and owner of a vein or r lode the 


. i to follow. such yeln.or lode: on its dip outside the. vertical side i 


: 5 lines of his location, no right is granted-him to use the sub-surface 
_ of such outside ground, when owned or claimed by another, for the | 2: > 


a purpose of éxploring; reaching, or developing other claims. In ex- ~ i a 
~ tending: its said drifts along the Eagle Bird vein for the purpose of, ~~ 


securing. the mineral. in that vein under the Little Joker claim, the a 
ou applicant has not thereby acquired any rig eht of way or easement for. _ 


7 as any other: purpose. It has no right to use the sub-surface of the ‘ 


| “ Little J olker a as a. means. to Teach an develop the ‘Walcott claim, as 


on ‘contended. 


~ These views are. tale sustained. by. the. Aecision of the ‘Suprens . 


2 Cont in the case of the St. Louis Mining and Milling Company of a 


: = Montana y. Montana Mining Company, Limited (194 U. S., 235). 
In that case the St. Louis Company owned the St. eanis: claim in. 


- hich was a vein having its apex within the. surface lines but on its 


ore dip passing out of the side lines into and under the Nine Hour claim. | ae 
.- .. owned by, the Montana ee. The Court. stated, and held a8. i 


- a follows: 


‘The St. Louis Company boins the owner of. tie vein, may: pursue ata appro- = 


a - priate that. vein ‘on its. course downward, although it extends outside tlie -ver- 


~~ tieal side lines. of its claim and beneath the surface of.1 the Nine Hour lode claim, ae 


| Gucniethe plain language of section. 2322, Rev. Stat. caste in pursuing and 


a ~~ appropriating this. vein, confined to work in ot upon the yein, -or is it at liberty a ue 
cae ~- toe enter pore and. Lappropriate, other Portions of the Nine Hour ‘ground. in order OS 


a 
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: that. it.may more. e. conveniently reach: ane: work the vein which. it. owns? - Its con- - 
_ tention is that the mining patent conveys. title to only the surface of the ground » 


and the veins which. go. with the claim, and that the balance of the ‘underground 
territory is open. to- any: one: ‘seeking: to. explore for. mineral,. or at least may: be 


taken possession. of by one other than the. owner of the claim for the purpose of 
conveniently, working a-vein which belongs to him. ‘The question may be stated _ 


a in another form: Does the patent for a lode claim take the sub-surface as well : 


as the surface, and is there any other right to disturb the sub- surfaice than that 


_ given to the owner cf a vein apexing without its surface but descending: on its 3a 


dip into the sub-surface to’ pursue and develop that vein? © 


. We are of opinion that the patent conveys the sub-surface as well as ‘the. sur eee 
face, and that, so far as this: case discloses, the only limitation on the exclusive 
title thus conveyed is the eat given to pursue a vein which on its. dip enters _— 


the sub-sur face. 


As shown by the nee surveyor’ S supplemental ere Rha part 


of the west drift sought to be applied upon the Walcott claim ends’ - - 


‘several hundred feet from the southwest end of the Walcott claim: — | 


. As to this west drift, the evidence fails to show that it in any way i 


tends to the development of the Walcott claim. 


Therefore the drifts sought to be applied as improvements upon this. 


claim, ‘can not under the law be recognized as. improvements made 


for the development. of the Walcott claim, and without approving all . 
the reasons stated in your office decision 2S ground for the judgement’ | 


therein, the s same 1s affirmed. 


“= KIOWA, COMANOHE, AND APACHE LANDS-SECOND BNTRY—ACE JUNE 


G,. rO00: 


i. Wanrsce Vv. (CrarK. 


The term “ under existing laws,” occurring in ‘the provision of the act of: June Y, 


6, 1900, “ that any person who having attempted to, but for. any cause failed 
to secure title in fee to a homestead under existing laws, .... shall be 
qualified to make a homestead entry upon said lands,” tateis’ to laws exist- 


ing at the date of the passage of the act, and » does not. contemplate that ~ sag 
said act itself shall be embraced within that term; hence one who made _ : 
entry under said act, which was ‘subsequently relinquished, is not entitled | - eee, 


to make.a second entry under said provision. 


t 


The act of June 6, 1900, coutemplates that but one homestead : -entry. may be | 


made under its pr ovisions. by the. same person. 


Acting Secretary W nlp to the Commissioner 0 of the General Land 


: os a O fice; June 24, 1907. As (GB. ay. a 


November 3, 1906, the Department entertained a motion for review cr 
and rehearing filed on behalf of George W. Clark in the case of Wil 


liam V. Wallace v. George W. Clark, wherein by. unreported decision - 


of October 3, 1905, was affirmed your office decision of November 18," _ 
| 1904, affirming the action | of the local officers and holding for. can : 
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a 2S ealgtion € Clark’s horectea’: entey for the EL kL of ie Sk, 4 of Sec. 
19, T. 4N., R. 8 W., Lawton land district, Oklahoma, oom the con- 
test initiated res said entry. by Wee | 


a That said Homestead entry i is sold. ani fr audulent for the following reasons, to: 
wit: -entryman George WwW. oF filed on. October 21, 1901, on the W. 4 SE. 3, 19, 


a3 ss N., R. 8 W., filing No. 6877, and on Sept. 2nd, 1902, relinquished the same for. 
: a. valuable consideration ; alse the. entryman herein, George W. Clark, had, at- — 


the time of filing of above homestead entry, a homestead entry standing intact - 
. in the Dardanelle U. §. land district, of the State of Arkansas. The ee part ae %. 


soe the above I have been infor med and ver ily believe. 





On the day appointed for the hearing the par ties appeared by ttieis ay? 
attorneys, and plaintiff offered in evidence: certain entries and nota-~ _ 
tion appearing upon the land office records showing that the said 
Clark had, as charged-in the affidavit of contest, filed on October 21, 


oe The contest ¢aflidavit of Wallace. was filed October 16, 1903,, ‘char o- ae 
ae ane? 


1901, upon the W. $ of the SE. 4 of Sec. 19, T. 4 N., R. 8 W., which. i 


| land adjoined the eee in moneee This entry had on relinquished — 
_ by. Clark, as charged, whether for a consideration does not appear, | 


“nor is it.in view of the Department deemed. material. 


It. is also shown that a person, or persons, by the name of George 


| Ww. Clark had made in the fall of 1890 a homestead entry at the ~~ 


Dardanelle land office for eighty acres of land, and August 22, 1900, 


-. a homestead entry for one hundred: and sixty, acres of land. at. the e 
~~ game. office. - it, 7 a. 
>. The case went to trial upon this record evidence, and nothing was | 
offered by Clark in rebuttal. 7 . ai, 
- Upon this record the local officers held that the: entrymian- was 
-. disqualified to make either of the entries at the Lawton land office, 
- and excused the office. for having allowed the entries upon, the ae cee. 
that the applications. therefor failed. to state the facts. The entry- — 
-. man appealed, and by your office decision of November 18, 1904, the 
~ decision of the local officers was affirmed. ‘Clark filed a motion for — ay 


we rehearing, accompanied by his corroborated affidavit, in which hein 


—_ substance, says that he failed to put in a defense at the hearing upon 


- the advice of his attorneys, who. told him that no case against him — 
- had been made out, and that evidence was unnecessary. “This same. 


affidavit also admits that in the fall of 1890 he made an entry at the — 


| ‘Dardanelle land office, Arkansas, but that he afterwards abandoned 


the same, never having attempted to complete title thereto, and that — a2 


the same was canceled he that office in due course. — | 
+ Considering this motion, your office by said decision of April 99, 
1905, held that. the defendant was bound by the record; that upon. 


7 the painted facts of the case. he was disqualified to rani the entry - 
- under attack, and that Judging from ae, of handwriting he ; “ 
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wwas the same (Geom Ww. ‘Clark ae had fade both of the entries at a 


the Dardanelle land office. The. decision of the local. officers was’ 7 


thereupon re-affirmed. This decision was formally affirmed by ga 


7 | Department, as above stated, October 3, 1905. - oe 
- In the said departmental order of November 3, 1906, entertaining age 


Clark’s motion for review, it was: said: 


‘This motion is entertained because the Department | is not. shtistied with the 3 
- grounds upon which ‘your said office decision and that of the Department in: i - 
. affirmance thereof rest. It does not follow, however, because. there is prob-. > 


able error in these decisions, that the entry in question can in any state of the 


case be sustained, but. the entire: matter considered, this case is ‘reopened fey aes ae 
_ argument, which is especially invited. upon the question, whether having pre- 3 


2 viously made an entry of one hundred and sixty. acres at the Dardanelle land 





office, Arkansas, and a further entry under the provisions of the act of June 6, a - 


— 1900 (81 Stat., 672, 680), of. the ceded Kiowa, Comanche; and Apache lands, - 


he is. entitled to further benefits under. said act, and generally whether the — | 
_ entry in question can be sustained under. the provisions of the act of June Dp ee 


_ 1900 (31 Stat., 267), as extended by: the act of April 28, 1904 (33 Sune 527 de 
- -or any other law governing the disposition of these lands. . . = 


- After most careful consideration and some delay, pee that : - 
-_ justifiable means might be found to protect the admitted equities of: 


‘the defendant in this land, it does not appear that this entry can be 


sustained. For the purposes of this decision it may be admitted 7 - 
that the defendant is not the same George W. Clark who made both .__ 
the entries referred to at the Dardanelle land office, Arkansas. He - 
admits having made one of them. ~The plain, uncontroverted, and ee 
a admitted fact is, that on October 21, 1901, he made an entry for _ oe 
eighty acres of land j in the Lawton and districts Oklahoma, of that 


body of land open to. settlement and entry under the act of June 6, — 


- 1900 (381 Stat., 672, 680), and relinquished the same—whether for si as 


~ consideration or not does not appear and is not: material. ; | 
-. To-sustain the entry involved in this contest the defendant relies | | 
upon a provision of said act ‘ ‘that any person who having attempted 
to, but for any cause failed to secure title in fee to a homestead — 
“under existing laws... » Shall be qualified to make a homestead 
entry upon said lands.” 
There are two insuperable difficulties j in the way of the application | 
_of this provision to the case under consideration. First: Clark’s prior 
‘homestead entry made at the Lawton land office was not made“ under - 


‘existing laws ” within the meaning. of that phrase as foynd in the _ 


paragraph above quoted from Said act. That phrase meant, in the — 
judgment of this Department, laws existing at the date of the passage © 
of the act of June 6, 1900, and this act may not be considered as one _ 
of these laws. Second: The qualification is “ to make a homestead — 


“entry upon said land,” and this Department can not consent to the - 
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: "Epoiiatstictiog that a. ‘person may ee a Apne entry upon thee war -— 
~~ lands open to. settlement and entry under. said act and continue in- 
definitely to make. another and another homestead entry because. of —. 
_ this provision. To admit ‘such: construction as this would be to say. 48 
=... that a person might make a homestead entry of these. lands: today, a ae 
relinquish it tomorrow, and. make - another ¢ entry; and so on in- 
, . definitely... Upon. this “question the defendant. cites the case: of Win- Dae ee 
_* born v. Bell (38 L. De , 125), and argues that. the case at bar iss0le “a 
all fours with that case. This is clearly not so. In that case the’ ee 
~ original entry had been made of lands other than. the ose open. to. a 
_. settlement. and entry by the act of June 6, 1900, and prior to the. - 


: passage: of that act. ~The difference 1 is 3 too ) apparent to Justify: argue! tat 


ment.’ 
- Nothing i is found’ in the acts of. June 5, 1900, ana erie 28, 1904, 4 
. SUpTE, to- justify ‘sustaining this entry. | In so far.as an original a 
entry may be made the basis of a second entry under. the-act of = _ 
—- dune 5, 1900, that act has no. prospective operation, and the original. 


Ps entry at ao was. “made after. the passage of said act.. Besides, 
-oas has been. seen, the entry in contest. was, not made under that. act. 


but under the ace of June 6, ‘1900, ae is subject ¢ to the tat @ 


fe and conditions thereby imposed: | 


Under the facts of this case. the act of: Apri 28, 1904, ‘has no ae 


- application whatever. | . 
No. reason has been ‘shown sad none occurs. “to this. Depuradeae 


~ why its said decision. of: October 8, 1905, should be vacated, and the | a 


“Ea $s same 1s hereby sustained and. re- affirmed. ~The motion i is denied. 


2 HOMESTEAD CONTEST—ABANDONMENT—MILITARY - SERVICE—PROOF— . 


ACT OF JUNE 16, 1898: 


|“Hariqursr v. Contos. 


: “The land. departihent will take ‘jodieial notice. of the’ existence. of : any war in io 


which the United States is engaged; and the’ fact that during the period © ees 


‘of abandonment charged in.a contest against .a homestead entry the United — ah 


States, was. not engaged in any war, is prima facie evidence Chan the centry- 


om man’ S alleged absence was not due to. militar y service. 


ap woman. is. disqualified to. legally engage. in the service 0 the United States tacit 
as a.“ private soldier, officer; ‘seaman’ or marine; ” and where. a home- i. 
steader. against whom contest has been brought on the ground of abandon- 


- ment is a woman, such fact sufficiently proves, in the absence of any other 


~ ” evidence, that the default alleged was not due to service in the army, navy 


or mar ine corps within the meaning of the act oF J une 16, 1898. 
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| “Aang 8 Secretar Yy Woodr uf to the. Commissioner of the General Lind a 


| : oS: 3) ee Office, June 25, L907. | me 0. P. = : 


| “Mary. C. Coitoii ee appealed to a eee tment: fein) your Se e 
decision of October 11, 1906, holding for cancellation her homestead =~ 


entry made May 29, 1903, for the SW. 4, Sec, 34 T, 13. N., R. 43 W.,. ae 


yo) North - Platte land district, Nebraska, se contest: instituted. by oe 
ae Annie S. Hallquist.. a 


The facts disclosed re the roche: fully warrant the action taken | : : 


ore .. ‘ by your office. upon the merits of the case: 


Counsel for claimant has interposed’ objections re rile manner a 


ose: and the failure to demand more direct. proof that the ..- 


a3 default. established was not due to. service in the anny) amen OF 


"marine corps of the United States in time of war. - | 
It is contended that. error was committed in. ‘not allowing motion - 


- os continuance filed prior to the date set for hearing. It does not ~~ 


appear: that action on said motion was insisted upon: at the heari ing, 

nor was any error alleged in the appeal from the decision of the 
local officers, based upon this ground, and it comes too-late when 
- presented for the first. time on appeal here, when no effort was made 
to obtain a ruling thereon.in the first instance. ? 


~The ‘Department. is bound to take judicial notice ee hie existence . a 


of any war in which the United: States. is engaged. (Prize Cases, 2 


Black, 635, 667; ‘Underhill w. Hernandez, 168 U. S., 250, 253.) The 8 


same is true as to: executive orders and proclamations. (Armstrong 
». United States, 13 Wall., 154.).. Not only must.the latter be judi. 
r cially noticed, but in addition accorded all the force of public law. 
(Jenkins », Collard, 145 U. S.; 546, 561.) The President, by: procla- 


ae mation of J uly A 1902 (82 Stat. 2014), declared: the Philippine | insur- ~° 


“ rection at an. eade except as co the country inhabited by the Moro 
Fe i ibes, over which territory civil government. was established July 15, 


~~ 1908, under authority of ° an act, of the eee Commission | of hs 


a0) une 1,:1903.. 


«2% The anes of ‘initiation ot: contest is eaieloesl by thie croeond. The. . ; . 
default alleged is clearly established by the testimony of competent ~ ‘ 


“witnesses | and these facts considered i in connection. with the matters ay 


a : judicially noticed, and the further, fact that the claimant is a woman 
and disqualified to legally engage in the service of the United. States 
 &S a’ ‘private soldier, officer,. seaman, or marine,” : sufficiently. proves, in Rae 


> the absence of any other evidence, that the default alleged was not 
_ due to service in the army, navy or marine corps within the meaning fe 4 


ot the act of June 16, 1898 (30 Stat., 473). 
The decision appealed from is hereby affirmed. 
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| nanasn wore LAND WARRANT—ASSIGNMENT—ADMINISTRATOR. ae eee 


| Winrar C. ‘McGeue. 


sige A military pounty Tent right pxistiie: in he claimant ne the. time ot his death: "ee 

oc whether. the certificate of that. right. chas or has not issued,. immediately” ee a ¢ 
-vests-in the next. beneficiary. in the order-of succession fixed by: statute:-and 0.2.00 240 
cannot’ in anywise become.an asset.of the estate of the deceased claimant. 


ae The sale: and: assignment of a military. bounty land w arrant. by the administr ator: ee et 


ee eof t the estate ofa ‘deceased: claimant, to whom the warrant issued subsequent i oo 
aes to the death of the. claimant;,. will not be: recognized by the land department ~ - 
ee ene ee absence Of 2: satisfactory. showing that the sale and assignment were 


L - made. at. the instance. and. for the sole use and benefit of the person or per- : ; 
Rie fy, Sons: designated by. statute as: “entitled to succeed. to. ‘the ens of ‘the. : 
; a We i ie te a ee | 


: Acting Seoretary W ‘podria fo ) the ta ommassioner r the General Land i: : 
oe. (8. V. Py: aoe ig alae Tune 26, 1907. ae (E. F.B B.) 


With your eee of ar une 4, 1907, you tr anemited the appeal ee 


| William’ C. McGehee: from the den of your office of April 13, ae 


: 1907, rejecting ‘the location by appellant, ‘as assignee, of. military . ee 
co bounty land warrant issued April 4,°1851, “under the act of September ™ 


os D8, 1850 (9 Stat., 520), to Peter Overly; private in Captain ie go 


oS 2 companys Ist Reg iment, Kentucky. Militia, War-of 1812, on the E. 3 
ae NE. 4 1, Sec. 27, T. 6N., R. 4. E., Jackson, Mississippi. _ ae 
oe “The: location was rejected benmuse. of imperfect assignment, St ae o 


8 appearing that. the warrant was assigned. by the soldier, while | in se = ee 


AOR by his widow, heirs or legatees after his-death. 


On: the back of the warrant is an endorsement, ee J alf'6 


1904, ‘signed by John L. Carmack, as “ Public. A dministr ator of Platte past o s 
County, Missouri, im charge of the estate of Peter Overly, deceased, ” ie ee 
a “purporting to “assign, Merunstoe and set over unto James A. Baldwin, ehh ee Bo 


- + of Platte County, Missouri, all the right,. title and interest: of the: 
_ estate of Peter Overly, deceased, of Platte County, 3 Missouri, in and 
ae to the within land warrant.” _ - | : © ae 
2 . . Bya second. endorsement | on the warrant: en Deenba 98, 1908, oe oe 
ie said Carmack, as public administrator, purports to sell ana” | 


_ assign, for the use. of the heirs only, to James A. Baldwin, the right, a | 


mene title: and interest. in. said warrant, and. below said endorsement i is ‘the 


- certificate. of a notary public that “the said John L. Carmack is 


public: administrator of Platte County, Missouri, in. charge of the 
“estate of the warrantee, ‘Peter Overly, deceased.” — - | 
-Itis presumed this second assignment was intended to cure defects : 


Soe, and omissions in the first. 


‘There is also a certificate from the J ge of the Probate burt of | 


2 oa Platte 2 County; Mimonith that at me date of said sleet J ohn L. 


“ 


~~ 





benefit of the true beneficiaries of the right secured by said warrant, 


aud a showing was required to be made by’ the locator; under the séal:’ 
of said court, “ setting forth the names of the present sole surviving 
heirs of the warrantee and also.at whose instance said administrator | 
| ~ took charge of said estate and for whose benefit said sale was. made.” 
- ~ A land warrant. is the bounty of the Government: i in consideration — ak 
_ of meritorious services, and in granting the: bounty it is competent. for” .. 
Congress to fix the terms and conditions of assignment ea ee 
of the bounty it confers. (Homer Guerry, 35 L. D., 310, 313.) ° a 
The fourth section of the act of September. 28, 1850 (9 Stat. , 520),° oa. 
under which this. warrant issued, and now embodied : in section 2436, uae 
| Revised Statutes, declares that: : ge 
a All sales,. mortgages, letters of. omiee or “other instruments. of “writing eee 
OO going to affect the title or. claim ‘to any Ww arrant issued or to be issued, or any — oe 
- Jand granted or to be grauted, under the preceding provisions of this chapter, . 3 te 
made’ or executed prior to. the issue. of such warrant, shall be null and void _ 
to all intents and purposes whatsoever ; nor shall ‘such warrant or the land... = 
. obtained thereby be in any wise affected. by, or charged with, or- gubject to the © aes 
. payment of any. debt or claim incurred by. any ouleer ‘or. soldier prior to Ane issu- ee 
7. Ing-of. the patent. _ o oes eas ae > 
7 - The right to assign a eairant after ‘the: issue is de for by: oe 
~ section 2414, Revised Statutes, taken from the act oF March ea 1852 7 Pe a. 
— (10 Stat., 8), which is as follows: ee 


All warrants for military bonuty lands which have nea or may nuereutiae be 


issued under any law of the United States, and’ all valid locations of the same 


which have been or may hereafter be made, are declared to be assignable by . 
deed or instrument of writing, made and executed according to such form.and °* 


pursuant to such regulations as may be prescribed by-the Commissioner. of 
the General Land Office, so as to yest the BERENS with all the Hee of the 
original owner of the warrant or location. 


The act of June 8, 1858 (11. Stat., 308), which is ended into the. 
Revised Sfatutes as section 2444, provides that. where warrants | 
are issued subsequent to the death of the claimant, “the title to such 

_ warrants shall vest in his widow, if there be one, and uf there be no 
widow, then in the heirs or legatees of the claimant; and all military. — 

- bounty land warrants issued pursuant to law shall be treated as per-_ | 


~ 
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- Carnal: was is duly oe ‘qualified ana ache Supe Nee eG: 
istrator of Platte County, Missouri, in charge of the estate of Peter. — 
_ Overly, who: died intestate on.or about the. 20th day of. October, 1857... . 
With the papers 1s also an assigninent of said warrant from Bald-. oe 
win. to:the:* Moses. Land Scrip and Realty Company,” and from said ~~ - 
company: to, William C. ee appellant herein, who made the a 
location now in question. . : = 
You refused to approve the inca Se of faeaiicient proof” 


that the sale and assignment: were made in the interest and for the - 


"DECISIONS RELATING 10 THE PUBLIC LANDS. - 629 fi ee 


: ee chattels, ae may “be co by: hese mei of: sich widow, Pee 
- cc heirs: or legatees - or by the legal Tepresentatives of the deceased ae 


—. claimant, for the use of such heirs or legatees only.” at 
The express. purpose of. this legislation. was to. provide aoe co Ee am 


Ps _ vesting of the title to a warrant issued in the name of the claimant ores 
_~ subsequent to his death; but it also ‘served to designate the order ae 
- “20P succession to. the bounty of the- government, ohne the claimant eae _ : : 
had not, while in life, located the warrant or exercised the right” oe 
: granted by the statute to assign such warrant by deed or instrument oer 
co TOL. writing, vesting in such’ assignee: all the rights of the original a ae 


owner of the warrant or location. St ieee 
—. This. view finds. support in .the several acts of Congress ye ee oe 


“bounty, for’ military services, the substance of which is: bodied . 


ine the Revised Statutes. It is provided (Section 2418, Revised Stat. : oo : 
“utes). that “each of the surviving,-or. the widow or minor. children ” a 


-. ofa deceased officer, soldier or seaman who served in the wars named om 


—. therein, shall be entitled. to such: bounty, and in the event. of the se A 
death of such claimant, before the issuance of a certificate or war- Ys ae 
rant, “ the. warrant or scrip shall be issued in favor of ‘his family OF 


: relatives: first, ‘to the widow and his children; second, his father; 
a third, his. frother fourth, his brothers and Netere? | ee 
Congress. deemed. it necessary to guard the rights of. the behen eee ee 


a ees contemplated by. the act. in order. that the benefits. conferred fe 
should not: be. defeated . nor its objects: perverted - to the profits Ole a 
land: ‘speculation... “It pr ovided that. all: sales, mortgages or other. 
os . instruments. of wr iting ; going to affect the title or lean to. the warrant ee 
executed prior to the-issue.of the warrant shall be null. and void. 2° > 
“nor shall such warrant or the land obtained: thereby be in anywise 
< “affected by, or charged with, or subject to the payment: of any debt: 80. 
a Sor claim incurred by any officer or soldier prior to the ‘issuing of ahha 
oo ‘the patent: Until the warrant has issued, the claimant can not dis 
~~ pose of the right. If at the time of hig death he is entitled toa 
= military” bounty right for which no warrant has issued, such right dma. 8 Ts 
; _-mediately vests in the widow, heirs or legatees of the ea claim- 
ant, so that a military bounty right existing in the claimant at the 7 
stiahe. of his death, whether the certification of that right has.or has a 
: ~~ not. been. issued, immediately vests “in the next. beneficiary in the oon . 
a order: of succession. and can not in anywise become an. asset of the. See es 


ee estate of the. deceased. claimant. . Vere? 
Section 24 of the regulations governing the. assignment of oi She ie 


os tary bounty land warrants (27 L. D., 218, 222) authorizes the admin- eee ‘ 2 
_-Astrator of a deceased warrantee who died intestate, to assign ‘the eS 
warrant for the use of the heirs only, following the provisions Of a 


fC e section 2 2444, Revised Statutes. It was not ee oe os act o ay ; 7 


vs 680. “DECISIONS: RELATING TO THE. PUBLIC. LANDS. 


a nor by ne nee issued thereunder that ihe ae of a oe cee 


rant could be made by the administrator'as an asset. of the estate 
OE the deceased warrantee, or to authorize such administrator to sell 
and assign the: warrant merely for the purpose of conveying the title, id 
as was evidently the sole object. in this. case, it not appearing that 2s ae 
such sale and assignment were made. at. the instance: and. a the use. 
“of the RIT: 0 "ac® Fe a ee ee Oi a ree 
The statute ‘interided mercy: to designate an agericy. be which: the tee 


Be ote heirs could have the assignment executed as a matter of convenience eae 
and not to confer a. power upon. the administrator. to act and: ASSIGN 0s. 


- without their’ consent and authority. | ‘The heirs are: authorized. by | 


ms the. act. to execute the assignment in person, or. they may act through : Ee 
Te WO legal representative of the estate as their: agent, who acts for. 
i ae the use of such heirs or. ‘legatees only.” The. purpose of the statute. 3 


is not. accomplished: by. selling and assigning the. warrant. as an asset.» 


a _ of the estate, ‘even though, the le proceeds, of the sale. may not. be diverted ee. 


- to other uses.. | oF ae oe 
No hardship or = npeasonable demandy was s imposed upon. n this appel- Hae 

Jant in requiring him to. submit. a showing “ ‘setting forth the names 
of the present . sole. surviving» heirs of. the: warrantee, and also. Ob. ee 


whose. instance. said. administrator took charge of the estate and for - 


whose. benefit: said. sale was made.” He should be. ‘required to show - | i 
further that the sale and assignment were made ‘at, the instance ane 


: of such heirs and. for their. sole use. anid. benefit. et ane 
: Your decision 3 is: affirmed, eo eee Cu Ee 
“MILITARY BOUNTY. LAND. WARRANT ASSIGNMENT_RIGHTS ¢ OF eas 
'o, ( ASSIGNERG Ce 


| Teromas N. Lapnren. 


a - military. pouty. land warrant: issued. to the original claimant ‘and. by. ‘him I 


ey regularly assigned - in writing, thereby.’ becomes the absolute ‘property. Oli a 
the assignee,. free from: the conditions. attaching to> it: in. the. hands of. the le 
“warrantee, . and. upon: the death » of the. assignee. becomes: aD asset. of. his _ a 


estate,. having the same char acter as other personal assets.’ 


ite « 7 military bounty. land.-warrant, after assignment, is no ee proheeted by. ee 


“ ~~ the provision of section 2426 of the Revised Statutes that the warrant, or oe 
the land obtained thereby, shall not in anywise be affected by; or. charged ok de 
| with, or. subject to the payment of any debt or claim: incurred by, any officer : - : 


or. soldier pvor to the issuing of the ee, 


oS tie g Seeretory W ‘oodrup to: the Commissioner of the Gdea Land _ a 
one (8. V. PB.) oo Office, Tune 8%, 1907. shoe = AE, F. B. ) o 


“The ne is fled o Thomas N. adaier Sain the Gocco of. i 


. - : ee office oF ee 26, 1907, + Fejecting the, location oo appellant, a 


a DECISIONS: ‘RELATING, TO. THE ‘PUBLIC LANDS. | 68. ote 


; oe assignee, of the SE. 4 NW. 4 : rer sw. : NEL 4 4, ce 385, T 5: S. R. 19° Soot : 
z i ee J ackson, "Mississippi, with’ military. bounty: lind: warrant. No. oe es 
° os B166T,: aescedl November. 19, 1851, to William Lent, private, Ken- — . 7 


* - tucky Militia, War of 1812, cee ihe act of September 28, 1850... a 
7 Fhe: location was rejected. because of imperfect. assignment, title om 
: ping claimed ' under an assignment by John L. Carmack, public 


ae administrator of “Madison oes to, whom the warrant had been ee 


a ae assigned by the warrantee. 


You required. the locator to show that one ae Bee he: renee 


- trator’ was at the. instance of some person lawfully, entitled to the ; . | 2 . 
ie Warrant or that. a new assignment should be obtained from the heirs: ies 
eee or legal representatives. of ‘Madison: Owens, as. prescribed by the uae a = 


euler of March 28, 1902 (27 L. D., 218; 81 L. D., 277). ie aes 
The case of E. ‘Tyson: Ware, administrator of. ‘Badders, decided by: ce 


: oy hie Departineht cane 15, 1906 (unreported), ' fl is s cited. as: peuthority. forse 


Ee yur ‘ruling. » 7 re 
In that’ case as in. he. ¢ case oe William Cc MeGehee, Gone J a ee 


: ES gp ‘1907: (35. L. D., 627); no assignment. had been made by. the soldier a 
ae “while i in life or ‘by, his widow, heirs or. legatees: after his death.” A 
“was held that where the right: to. a’ “military bounty land. warrant. 
existed 3 in the claimant. at: the. time of ‘his death, whether the certifi. | 
cate. of that right: had or had. not been issued, At: immediately. vested: on 08 
in the next: beneficiary in the order of: succession, and. can not i in oa i 


wise become an. asset of the estate of the. “deseaded: claimant. ae ee 
-. In this case the warrant: had issued and had been: riebletly 4 assig ened So 


oe py the ‘warrantee i in. writing , vesting i in such beh all the’ rig hits. of 2 oe he 


: Bee the original owner of the Rarrant oa 
* It thereupon: became the eal, ‘property of tet assignee, coe ene 


Poe from the conditions that: attached. to it'in the hands of the warrantee; 3 80. 
~ *and upon the death’ of the: assignee it. became an asset of his estate; 
having: the same character as other personal assets; nor was-it, after 
“ues such? assignment, protected by. that provision. of the statute hat the = 
ae warrant. or the land obtained thereby shall not in. anywise | be. affected oe 
eee ooo bys 3 or. charged with, or. subject to the payment. of. any. debt. or claim ee ee 


oe - Snourred by any. officer or soldier prior to the issuing. of the patent. Be de aka 
It not appearing: that there was any irregularity i in the proceedings ee 


| . - of the court in. ordering: the sale and assignment of this biesicrap a, 
i) as al. -unadministered. asset of the estate of Madison Owens, your ne i 


as decision rejecting the e assignment by" said. administrator | is reversed. 
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FOREST. RESERVES—aE ATINGS ON CHARGES BY F OREST ORVICERS. 


Circunar, 


| Deparrwenr: OF THE Lwrertor, oe 
3 GENnpraL Lanp Orrice, i 

= i | oo Ww ‘ashington, D. O., June 26, 1907. 
3 To Regie and. Receivers and oe Agents of the Gene rab L and 7 
Office. | - 
The following cireular i As. substituted for circular of May Ey 1907 


[35 L. D., 547]: | 2 
1. A gover nment ‘eae in ike of any ational forest: may. ; ini- | 


+, tate. a. contest or other proceeding before the land department, : 
~~ yespecting the unlawful occupation or use. of land within a national: | 
forest by reason of a claim made. thereto under ae of the © public ee, ne 


* laws. 7 | | 
eae 9. ve a basis ae ae pr roceeding ee ofiicer ‘spall ‘le’ in the local. a 
oo land office for the distr ict, in: ‘which the lands involved are. located, ae 
‘complaint signed by him in his. official capacity, ) but not under oath a 
oo Or sorroboraed. setting forth facts respecting the alleged. eames 


con : occupation or. use of the public lands. : or 
3. Upon the filing. of a sufficient complaint in any case in which 


ae “Pinal certificate has not issued, the register and receiver will issue eel 
notice with a copy of such complaint attached thereto to the defend- ga 
| ant, notifying him that unless’he within thirty days from ‘the receipt ae 
~... of such notiee files in. their office a denial or answer to such charges” 
- In writing and under oath, the truth of such charges will be ee Ae ae 
“confessed by him and any entry, filing or claim asserted to such land, © 204.7 
=. 8 ~ under. the land laws. -by such’ party. may. be declared for feited « or ean 


pag es celed without further notice to him. . , : 3 Shes ge 
~s-. 4. When a complaint has been filed opens any a ‘upon : 
oe which final certifica ate has issued, or where denial underoath is. filed — 

—o s+ In answer. to a notice issued under the. preceding paragraph, the same | 


a: will be at once forwarded to the Commissioner of the General Land © : 


Office and the further progress of. the matter will be in: accordance 
with the circular of February 14, 1906. [34 L: ‘Dz , 439], defining the.» 
manner of proceeding upon special agents’ reports, hg a0 
oe oy ee, _ tee. ae er 
bee | “Freep ‘Dewwern, 
Acting Commissioner. 
| Approved, wane 26. 1907. i 
Grorcr W. ‘Wooprurr, : 
eee ak, Searetary. 





uhh ee Sr ga TO ey Bawps. 2°) 683.5 eae 


Youn v. ‘Tromene Er ‘AL. | 


eee ' “Motiod fort review Py deparemental Wegision: of roi 16, 1907, 35. 
ae D., 515, denied by ae spain Woodruff, June 27, , 1907. | 


_ ACCOUNTS OF RECEIVERS AND SPECIAL DISBURSING AGENTS. 
“Insrevctions. "Sa 
| Derarraten OF THE. avrerton;" A, 4. ae ee 


- ve oe * - _ ha? S43 Gen rraL Land. OFFIcr, - 
eee oN | Washington, D, C., June 27, 1907. 


. Receivers a Special Disbursing Agenis at United States ‘Districe : an 


Land Offices. 


GENTLEMEN : “Whereas the -Comptnollee ‘of. the: ieee aes eee 


— sithontty. conferred by section five of thé act of July 31, 1894 0 os 
(28. Stat., 206), has directed that. all accounts. of. Rae i Na(s ean ae 
3 "spollecting: agents of the government shall be rendered ‘and stated in - Se 
one consolidated account and settlement, without regard to the num. - De ae 


oS age ber of appropriations or headings: involved: itis hereby ordered that: 2.20.3 
ae 1. After the quarter ending June 30, 1907, the. following quarterly ee 
accounts and statements shall be discontinued: - sg ee aie 


_ Form No. 4-106, Receiver’s detailed account current.” 
Form No. 4-104, Receiver’ s.condensed account: current, 
Form No. 4-157; Receiver’s recapitulation of cash receipts. 


ae Form. No. 4108, Receiver’s account: Of unearned Tees and unof- ee 
a ficial moneys. . ow oy i peru 


A es ha entries. 


Form. No. £099, “Receiver’s ‘recapitulation of final, homesteid eS 


ee entries. 


honk No: 4-108, ‘Special disbursing agent’s decounts ce the | 
eee for salaries and commissions of Teeisters 9 and receivers, | 


3 contingent expenses, or other appropriation. . 


eee Woy prevent. the use of. obsolete forms, receivers are “divectéa os 


ie ‘return to the Commissioner of the General Land Office, Washington, oe 
: ooeD.C. all. the above- mentioned blanks i in their possession. after trans- x 
| _ mitting: their accounts for the quarter ending June 30, 1907..-Pack- 


Form Nov: £097, “Receiver’s recapitulation « of “original homestead. oe 


Se - ages should be sent by mail and marked “ “Obsolete. Bonne a Advice a en 
ee ‘of transmittal of obsolete forms. should be sent In a. separate letter: _ 
Seon Grae further. ordered that, for the quarter commencing J uly i. ae 


oe 07, and. for ‘periods ‘thereafter, the. followin: ey. accounts ae - 


eee 634 eee 3 DECISIONS | RELATING ‘TO THE ‘PUBLIC LANDS: 


ie " aa aia ere rel ae approved ae ne Comptielior’ af: tthe 7 ee 
ae Treasury, shall ‘be. rendered by receivers of public pon dur, a 


ae cs speci disbursing agents at distr ict. land offices: 


. Form No. 4-104a,, Receiver’s: consolidated account current, 
_ Form. No. 4-106, Receiver’s abstract of collections. — 


ae. no; form No. 4-157, Deen S recapitulation of abstract of collections bes ta. 


Form No. 4-103, ‘Receiver’ S abstract. of unearned fees received. 
Form No. £108a, Receiver’ S abstract: of unearned. fees discard 


en “current. 


ee - tuires—a separate, abstract for each appropriation. — ee 
* 4, Receivers will specify in the. account ‘qurient oe ‘41042, one 


ey ‘under the appropriate column. headings, the amounts: debited to the 2.0 
o< United’ States during the’ period - covered by the account. The 
description of the first debit item on said: form. should be: amended ee 
ps. bye substituting. the word abstract in lieu of “ “accounts,” ‘so 'as to-read, 2°. 
To deposits to. ‘credit of the United States, as per quarterly abstr ack PES 
herewith.” ‘The total of. each class under each column heading. Ane 
~ ..' the ‘abstract of: deposits, serip. and warrants, form 4-106a, is to be 0 
pee “debited under like heading in the’ account . current, form’ 4104a; ee 
“Likewise debit the several. balances, if any; due to the United. States > - 
Seer? “atothe | close of the. period. “Credits in the receiver’s account current, 
eS form. 4-104a,_ will ‘include: the several balances due’ to. the: ‘United oe 
ee States, brought | forward from the. preceding quarter,” and. the: rée- 0 
to eeipts. during the quarter, as. shown. ‘by the: several. abstracts of ‘col. ea 
“-Jeetions, form 4-106. _The segregate - and aggregate totals of the)” 
A ‘debits. must. correspond | with the segregate - and aggregate totals: of a 
fe: hey credits ° in the. account. ‘current, form 4-104a, | and: the: balarice. ee 
> therein certified as due to the United States must: be- the true amount 9) 
— Or. all. ‘moneys, official and ‘unoflicial, from whatever source. received. Boe 
~* and in whatsoever manner held, with which the receiver i is s chargeable ee 


= oby virtue of his office. Pa ee 
_ 5, A separate abstract. of. aollevtions; fa 4-106, ‘is rene for 
. each heading. of. account, under which an. amount. is credited - in-thie «9. = - 


Taree ~ receiver’s consolidated account current, except that such abstract ig ss 
‘not required for fees and commissions. In the abstract. of collections Sa 


for sales. of. public lands, the receiver will segregate the various” 


_ Form No. 4-106, Receiver’s S abstract of cepOnle ‘scrip, and a : : = 


Form No. 4-108e, >, petal disbursing ee consolidated pie 2 - 


Form No. 4-104, ‘Special: ‘disburging agent’ S- abstract of expendi > 





classes” of entries, first entering in detail all commuted homestead 9, | 
-_ entries at $1.25; then following with commuted homestead entries.at 
: &: 505: excesses at A 25 and pa 50, sc repenceively: timber and ‘stone ee 


"DECISIONS RELATING TO. THE, PUBLIC. LANDS. a 685 pak a 


. oe at $2. 50: ee. “The. footing: ‘of each ae oe entries: must tee ee, 

oo agree. with the corresponding item in the. recapitulation of abstr act: | ae 
>... of collections, form 4-157. Commuted entries and installment. Daye see 
os ents: should: be similarly segregated in receivers’ abstracts of col | 
= «+: Jeetions on account. of Indian lends For collections on account of the * ees 
a. : * Reclamation Fund; a separate abstract: of collections (4-106) should | alee 3 
‘be rendered under ae irrigation project, the heading of said abstract | 
a being modified so as to show the amount. paid for cost, of. construction wee 


ee and the amount paid for operation and maintenance. - a 
6. The. recapitulation of abstract of collections, ee No: 4 157, ieee 


~ : eee -esponds to the recapitulation. of cash receipts heretofore rendered, a : , : ] 
oo and’ shows the total number of entries, area. and amount for each ©. ae 
ro class. of lands. This recapitulation should d not be ae on i oo 


ss ae ‘el eceiver” S. abstract of collections, 4-106. ee 
. The abstract of deposits, scrip and warrants, ae Wor 4-106a; ig eee 


: fy bde tgs detailed statement, ‘designed — to ‘show, (1). the date and number. ot 
NEL: “each” certificate of deposit for money deposited to the. credit. ‘of the: 
a Treasurer. of the United States, and the particular fund to be credited sae 
~°. therewith ;- (2) ‘certificates - of: deposit on account of. surveys, ‘speci- ao eS 
aioe fying amount, date of receipt and number of entry on which they 20 29 
“9. are credited; and (8) the number and description of scrip or war-. | 

a ‘rants. received in, Tiew of oe date when: received, and the: entry... ' A oe 


ae . es edited therewith. a : - ere 
8. The abstract. of inearned: ‘tees received; fitin. No. 4-103, will ee 


She : coe In) detail’ each item of ‘such. moneys. received, corresponding > 
CE weit: the credit side of the receiver’s record, 4-987.. The total re-. oe 
| ~ eeipts of such moneys. for the quarter: will, be. credited to the. ‘United : Se 


oe : States on: the receiver's. account: current, 4104a. | ws fo ae 
9. The abstract 6f unearned fees disbursed, form 4-108, will show oe 


oe da detail each item of such. moneys applied, a returned or trans- 0° 
eee ferred to the ‘Treasury under the act of March 2, 1907, ,and correspond Son : 
oe ae with. the debit side of the receiver’s record, 4-987. “The total of stich . ee 

moneys. disbursed during the quarter. will be debited to the United ce 


es rates on the receiver’s ‘account. current, 41042. i Pees 
“10. ‘Special. disbursing agents. will. Asbit: to. thé. ‘nited: States. ie 


aa the consolidated account current, form No. 4-108e, the. total amount ~ os ae 
mA . - “disbursed under: each of the appropriations during the period covered ~- : - : 
~~. by the account. . Money columns are ruled. for two: years. under each Gs 
one heading of appropriation, so that the specific appropriation. Lore: Pe 
5 ian -each fiscal year may be. properly charged... ‘Deposits: to the. credit. ‘of | oe 


oe _ the Treasurer of the United States on account of the several | ap pro- eS a 
— _- priations are likewise to be debited, the entry showing, in addition — 
ee to. the. amount, the number and. date of each certificate of deposit. 
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Pe “Space i is . provided for debit ifemia, ee necessary _ ae Comeniony : - | 
~ gb account of errors or. erroneous balances in the disbursing. agent’s 2 A 


preceding account. ‘The balancing. entry is the amount. due: under’ 


_ each appropriation or. fiscal year, at the close of the period covered. - 
- by the account. Under “ Credits,” the special disbursing agent. will. 

enter. in: said account current the prone balances due to the. United 
States at the close of the preceding period; the several advances 
received during the period, specifying vaenaut number and date 5 
also the corrections on account of disallowances in the Auditor’s settle- - 

ment of the disbursing agent’s preceding account. The segregate . 
and aggregate totals of the debits in the disbursing agent’s. account 


- current, 4- —103e,, must agree. ‘with the corresponding totals of the 
a credits appearing therein. The balance certified as due to the United’... 2 


Pie States at the close of the period should be the amount with’ which the. ~ aoe * 

oo a special disbursing’ agent is chargeable under all the appropriations | ieee. 
from which advances have been made to him.: The amount held in... 
~.. the designated depository or as cash in the: office should be stated, and ~ ee 
the amount kept In any other: repository, or in: any other mariner, aa 


ae - together with the authority for so keeping, should’ be specified. 


* dn A separate | abstract of expenditures, form. No. 4—104;: ‘must 


| penn the amount. charged in the: account ‘current, 4-108e, under a 


~~ -sueh. appropriation and fiscal year. The abstract. of. expenditures, Ss 
me 4-104, must show in detail the date, purpose and amount ofeach pay- 0 


cm a ment ina to whom paid. Disbursing agents are advised that. such ee 
eee items as tent, salaries, | ete., should, if. possible, be paid. and receipts. 62 
= dated on the last day of the ‘quarter. If a receipt or ‘voucher for 


services rendered or ‘supplies | furnished bears date. ‘subsequent tothe 4 


= oe “period | covered. by the account, credit: will not be allowed .on_ ‘sald . 


| voucher in the settlement of the disbursing agent’s: account for that —* 


‘period. Abstracts of expenditures must be rendered. in duplicate. 


—- 12. Balances brought from preceding accounts: or to be carried ~~ 
into subsequent accounts should be entered in red ink. Receivers’ 


and special disbursing agents must certify to the correctness of the — 
accounts current 4—104a and 4~103e, and also sign the first indorse-. 
ment on the last outer fold lcreoe The several abstracts should 
be indorsed by the receiver and special disbursing agent, respectively. — 
Abstracts should be typewritten, if practicable, and. will be prepared: 

from the record books which heretofore furnished data for the - 
several | quarterly accounts. With the discontinuance of the re- 

ceiver’s condensed quarterly account. (4-104), the record. thereof 


a (4-957 ) is ‘dropped. ‘Until otherwise instructed | each receiver. will. : 


retain, for reference purposes, a. duplicate of ‘the receiver’s new | 


ce - account current, 4-104a, and of the special disbursing agent’s: eas - 
eS account pir ea as transmitted to this ee Pe ae of the new Ne bo goa 
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- forms of Gadel oa Ae oe “anffieient’ to fast amit 
March. 31, 1908; inclusive, will be forwarded immediately from the “30.8 _ 


| Department. ra Dn a 
-. Please inowiedae receipt of this circular. 
Very respectfully, _ ee Se ee 
ga ; eS oh a Freep Denver, i eee 
patent | fe eas ee eng: Commissioner.” 
~ Appioved, ce 27; 1907: te oe Pt ee 
~Guorce W. Woonrurr, | 
- » Acting Secretary. 


: RIGHT oF WAY-CANYON OR DEFILE-ACT. OF FEBRUARY 15, 1901. 


acs _ Nnvapa Powsr, J Mare | AND  MGeeee Co. 0 Owens River Waren ye 


“AND Powsr Co. 


— "Exclusive occupation ¢ ‘or. use. of a canyon or defile will not. be. permitted’ under Ge aig 


am appr oval. by. the Department of. a right of way under the act. of Februar Ma 


= Rise 1901; but the expense incident to any change. or readjustment enabling — e Spend 
-use by a subsequent, applicant must be borne by him, and the Sey of eee a 


- the subsequent application w vat be so. conditioned. 


et oene g Secretar; y W ood “uf to. the ie ae the Genera ina an 


oS V.P.) "Office, Tune 97,1907, (RW.0,) 


‘There. is hore. ac Depicrhent the record in the. matter of ihe ee 


a “conflicting applications by the Nevada Power, Mining and. Milling ce 


i Company: and the Owens River Water and Power. ‘Company. for. — 


oe permission, to. use rights of way. under. the act of February 1 15, 1901 a. 


2 (31 Stat.,7 790), for transinission lines delineated upon the maps filed — ste 
= by the. Nevada, company, 1 March 13, 1905, and by. the Owens cee ae ce 
ee March 1 and 27, 1905. fe Sa See 

- In your office decision of J aly 24, 1906. it was ‘stated that anexami- ~ 


nation of these maps and the fees shows that the chief. conflict, 
and the only one that need be considered, occurs where the ipeations 
‘traverse Silver Canyon. Silver Ganges is described as being a . 
comparatively narrow gorge or canyon through the White mountains - 
and is the only-convenient pass for this use, in the vicinity. Many 
questions are pressed for consideration by the opposing interests, 
involving technical rights. under location and construction, but in the 


view taken of this matter by the Department, and tentatively acqui- ° 


~~ esced in by the opposing parties at tHe time of the oral argument — 
- before the ‘Acting eae. they. need not be. given serious considera- 

tion at this time. 3 | , 
No exclusive occupation ¢ or use of a canyon or. -defile will be per- 
oa mitted under an approrn a. ‘by. this Department, ‘under the act : 


rae BBB ees “DECISIONS RELATING TO. THE PUBLIC ‘LANDS: 


me “ot 1901, and, oe a tal heating adeorded a iliese contliéting. ela 4 on 


: - ants, it has Bees determined to” approve. simultaneously ¢ the applica ee 
a en filed by each, showing its full transmission line. | oe 
It is alleged that there is in fact no ‘actual conflict between the two * 


| cleo: within this’ canyon, as. shown upon their maps of location as) 2 


~ filed, and that the. real: conflict is occasioned by the ceaepotien : 


| heretofore made by the Nevada. company through. this :canyon,- 


which « construction:it has deviated or. departed: from its located: hel: | 


It is deemed unnecessary ¢ at this time to enter into a hearing upon this. - 


matter, or to make further ‘order than: that, in “the. ‘adjustment of. 
“the ea interests within this. canyon, Gf the Nevada company...” 


has departed from its line of location and thereby. caused the conflict’ 


_ or interference with the Owens River. company, it should make the : 


_ necessary changes In. order to relieve the. situation; otherwise, the. 


eae expense incident to any necessary changes should be amicably’ ad- 3 + : 
2 guste, With regard to any further. applications involving the use 


. ‘ of this canyon, the right will be granted only upon ‘the. eondicon that... eS 
the expense incident to any change or readjustment should. be borne, 2h 
oe by the person. or company applying for such further right of way: | 


-It is noted that i in your decision of J uly 24, 1906, it-is stated hat 2 


the several maps of location filed by these companies will, when per: ee 


fected, be recommended for approval, ete:; and for that reason: (he 


- : record | is herewith returned with direction that early consideration’ be 2.8 é 4 
. given to these maps of location to the end that they may be submitted. pe ee 


Por departmental approval, in accordance with’ the direction herein tot gee 


Bien at the earliest practical date. 


sede but remains to consider an oo filed on bohale ot the ay otios . pe . 
‘Angeles: It is not made to appear to the satisfaction, of this Depart- re 


: 4 ment that. the granting of these. applications can in anywise seriously | - : x 
< interfere with any claimed rights of the. city. or that their rejection. oe Te 


dg necessary for the protection of the water supply of that) city. They. 


involve no rights to the use of water, and it is represented that the .. : 


several companies are fully possessed of rights: necessary to the gener- 
ation of the electrical energy which it is proposed to transmit across © 
these lines. Resident counsel for the city of Los Angeles was present 
at. the oral ‘hearing in. 1. this matter and interposed no 2 el ection. to the 
action. herein talven:. | ots : 


| DESERT LAND ENTRY—PERMANENT IMPROVEMENTS—WELL-BORING 
; ‘MACHINERY. ee ee . . - 


Nexson J. Lrrruesonn. 


expenditures for. ‘machinery for boring wells with a view to developing: a water : 
supply for irrigation of the land, can not be accepted toward. meeting. the . 


statutory requirement relative to expenditures for " permanent improvements oy TS 


upon desert land entries. | 
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“Nelson J. ‘Littlejohn appealed omy your. - decision an FE february 9, Ce 


ee 1907, holding insufficient his. first: geese proof of expenditure on his . oe : 
ee » desert. -land entry for lot. 1, ‘Gee. 5 Vs $ of SW. 4,5.4 NW. 4 i, ‘lotta OS 


oS ‘Aaking Secretary F Ww ood draft to thé Cottinisstoner of the Gener a bug tere 


- - ee Ve 7 Offices June ar, 1907. = 2 G. R. oe ao : 


See. 4,7. 14 Ni R.13 E., and. W. } ‘SW ob See. 38, T. 15 N,, RK BE, » — 


se 316.48: acres,: ‘Lewistown, ‘Montana. tite a 

2 anuary 30, 1906, Littlejohn made sntry: ade in proper ine thade 

annual proof of expenditure, V1: fencing, $1065 purchasing artesian ce 

well machinery, $106 ;. work done in prospecting development, and — 

.. ~< drilling, $108. None of these items profess to be expenditures onthe | 
. land itself, but: are proportions of larger sums expended 1 in connection > 


with reclamation. of these and other lands by an association of entry~ — ae 


2" 2° men) which are deemed to.be chargeable to the particular lands here o 


a ceoled: You. rejected: the. item. of well drilling machinery. because. 
puter cannot be considered as a permanent improvement of thé, land.” 393 


ae as argued that. proportionate. parts of joint expenditure. should be. ~ oe. 

“allowed. and. may. be credited by authority of sections 4 and 5 of ilies core 9 
act of March 3, 1891. (26 Stat., 1095), which, among other things, " eee 

= _ provide that persons having separate entries “may associate to; 

2 = _ gether’ in construction of canals and ditches’ for irrigating and a j 

Q “4 reclaiming all of said tracts,” and that patent shall not issue | 

unless - the entryman shall have expended i in.“ irrigation, reclamation | fe, nace 
and cultivation thereof by means of main canals and branch. ditches,.- | 


and ine permanent improvements upon the land and in the purchase. a 


| ee ae water: rights, for the irrigation of the same, at. least $3.00 per acre. a eet 


“Tt is: argued that the purchase of machinery for the purpose of - ce 


Paws 


ce 2 nae a well as source of - water. supply, if done in good faith in. 
- belief. of’ obtaining subterranean water. to flow to. the. surface. forse as 
= be irrigation, is the full equivalent of expenditure In making a main. 
 eanal to. conduct. available surface waters. This might be conceded. 
: without affecting. the result. Tt: is, “however, obvious that they are. — 
~ not. full equivalents. The: well- boring machinery is utilizable any- 
where. On the. contrary: a canal i is utilizable only for. service of the 
particular lands | tying along its course and below its levels; so ‘that - 
~- its‘aréaof service is restricted by the topography of the. region. 
1 oe One is. movable property that may be sold and removed anywhere; — 
the other. an immovable property, usable and valuable only ‘hens ee ee 
it lies, and to serve the eel to. which its usefulness 1S. > confined 
7 “by topographical conditions. a Pears. < tr 
_. Besides. this obvious: differ ence, heed et be given a6 ne asd and oe 
ies a general purpose of the statute. Its general object was to. require ae 
ns - lmprovement of the land and secure its reclamation and cultivation. — 
os qt one credit for expenditures not made. on the land itself, but. a 
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ae diate by Sone ‘mention ‘of main aus nl ena aeohes ce 
and water. rights for irrigation of the particular lands—appurtenant. ere 
to such‘Jand.. These all savor of real Po servient to the par- ae 
= ticular estate of the entry and dedicated to-it.. 5 aa ee | | 
_ The well -boring machinery has no such. ere Te is a ste i 
| movable chattel; subject. to will of its owner—removable anywhere ; 
without serious impairment, unattached. It is not generically similar 
to the. things specified in the statute ‘that are not-on the land. 
The case -is essentially | like ‘Wilkinson v. Stillwell oe L. OD. 1,02). 
~* Your decision, i 1s affirmed. 


~ ABOLD v. Meer. 


hz. - Motion for review. of departmental set ign of May 9, 1907, 35 _ 7 
! i D., 560, denied by Acting ae Woodruff, Ju une 28, 1907. : 


nes STATE SELECTION-SETTLEMENT RIGHTS—ACT OF AUGUST 18, 1894. 


Tones ET AL. v. Sake OF Tpano. 


> The secteence right of selection granted the State by His eet of Aiea? 182: . 
1894, is not conditioned upon an advance deposit for survey by the State, pao 
as permitted by the act, and where the State has otherwise complied with... 

the provisions of the act, its preferred . right is in no wise affected by the . 


“fact that the survey was made upon the advance deposit of another, 


. The. filing on behalf of a. State of an: application for the survey of lands | under : i 
the act of August 18, 1894, and the publication of notice ‘ther eof as pr ovided 
_by the act, operate as a. withdrawal thereof, and all settlements. Subse- A scr oars 


quently made are subject to’ the preference right of the. State. 


os "Notice to the local officers.of the withdrawal of lands embraced in an applica- ees 
| ‘tion for survey ‘by the State, as provided by the act of August 18, 1894, is | 


intended pr imarily for. their information. in order that proper notation may — 
' be made upon their records, and. is not essential to ‘the. roberto: of me : 


Mens of the State. 


Saco Garfield to the Commissioner of the aad ana Office: ; 


| (G. W. ae) = ——- Tune a7, 1007. - ee bd (F, Ww. Cys 


The Depacenant hae doneideredi ihe ee on “behalf of. Stephen : 


A. Thorpe et al. from your office decision of March 27, 1906,-holding — 
for cancellation their homestead entries covering reer in T, 44 N., 
R.2 E., B. M., Coeur d’Alene land district, Idaho, for conflict NG 
selection ade: of said land by the State as school land indemnity 
within the period of preference right ee the State by the act of 
August 18, 1894 (28 Stat., 372, 394). G 


aoe approved pee of survey of this township was patie filed | 
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Taly- 5, “1905, upon : awhtich: slate: the inocu entries” ‘in tate ; 


were ade in. most, if notin all, instances based upon a preceding ~~ 


settlement... Three digs thereafter, to wit, on J uly 8, 1905,.the State 7 


filed. an indemnity school land list of seleclions arabricing: 6649.09. 


- . -. acres within this township. ‘It is this selection that conflicted with 
“the homestead entries in question and the list was for ‘that reason — 
i ~ rejected’ by the. local officers. Upon appeal, however, your office. | 


decision of March 27; -1906, in so far as entries were based upon - 


| ; settlement alleged atten July 6, 1901, held the same for cancellation aro 
~.. with a‘view to allowing completion: of the selection, a preference _ 
: 7. Fight of. selection under ‘the act of 1894 being accorded the State by — 


a ‘reason of an application filed for Sey of the Opa in. n question - 


~~ on July 6, 1901.- 


- Since the case has. been peas) upon ore Sopleition has: ieee | 


: a chee de for oral argument, which was granted, and at this hearing both 
the State and the settlers were represented, as was also the Northern 
Pacific Railway Company, which company has selection pending : 
for lands in this township claimed by the State, not involved 3 in- the 
-. ease under consideration but in other cases pending upon appeal.. 


The State’s claim to a preferential right under the act of 1894 is. 


based’ upon the following. March 15, 1899, the governor of the State a 

-. of Idaho made application for the survey of the township in. ques- 
tion, and acting thereon withdrawal was made of said township by 
-your office letter “E” of March 29, 1899. Your office decision finds — 


that no evidence was ever filed of the publication of this application, 

_ as required by the act of.1894; that on July 6,1901, a second appl 
cation was filed by the State for the survey ae this’ township; among 
others, and evidence was thereafter filed showing publication of this 


- application in the “Idaho ‘State Tribune,” of: Wallace, Tdaho, the 


publication beginning with the issue of J uly 10, 1901, and continuing 


to and ineluding August 14, 1901. No feat oe of withdrawal 


- ever issued Pron your office under the application of 1901, as contem- 
plated by the provisions of the act of 1894, but this was presumably. 
‘because of the fact that the township had, been ordered withdrawn 


~ “ypon the. first application os sunyey filed | in 1899, ‘which order stood 
7 -unrevoked. | | # 
~The. first question for spender dion is whether the State has entitled | 
itself to the preferential right of selection for a period of sixty. days. 
from” the date of the filing of the township plat. of survey In the 0 
| ‘district land office, as granted by the aet of 1894. ~The neon of said i eee 
eS CE bearing upon this question is as follows: a 


F : [ : That it shall be lawful for the governors of the States of. Washineton’ Idaho, 2 
ow Montana, North Dakota, South Dakota, and Wyoming to apply to the Commis- 
dae stoner. of the General Land Office ir the survey of any howe: or townships 


- 580—vor. 35-06 a4 
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of ‘public land. then remaining unsurveyed in, any of the ‘several, surveying - 


7 districts, with a view to satisfy the public land grants made by. the several. acts 

admitting the said States into the Union to the extent of the full quantity of 
| land called for thereby; and upon the application of said governors the Com- . . 
- missioner. of the General Land Office shall proceed. to immediately. notify. the 3 
 Surveyor-General of the application made by the governor of any of the said = 


‘States of the application made for the withdrawal of said. lands, and the 


- Surveyor-General shall proceed to have the survey cr. surveys so. applied for Se. a 


. made, as in the cases of surveys. of public lands; and the lands. that may be - 
found to fall within the limits of such township or townships, as ascertained 


by the. survey, shall “be reserved upon the filing of the application for survey 7 == | | 
from any adverse appropriation by settlement or otherwise except under rights . 


that may be found. to.exist of prior inception, for a period to extend from: such 


application for survey until the expiration of sixty days. from. the date of the... ne 
filing of the township plat. of survey in the proper district. land office, during — . 
- which period of sixty days the State may select any of such Jands not embraced —. 


4a any valid adverse claim, for the satisfaction of such grants, with the condi- 
tion, however, that the governor of the State, within thirty days from the date 
of such filing of the application .for survey, shall cause a notice to be published, 


- which publication shall be continued for thirty days from the first publication, 


in some newspaper of general circulation in the vicinity of the Jands likely to 
be embraced in such township or townships, giving. notice to all parties inter- 
ested of the fact of such application for survey and the exclusive ° right of _ 
selection by the State for the aforesaid period of sixty days as herein pro- 
~ vided for; and after the expiration of such period of sixty days any lands which _ 
may remain unselected by the State, and not otherwise appropriated ‘according. — 
- to law, shall be subject to disposal under general laws as other public lands: - | 
And provided further, That the Commissioner of the General Land Office . 
. shall give notice immediately of the reservation of any township or townships -_ 
to the local land office in which the land is situate of the withdrawal of such 
township or townships,. for the purpose hereinbefore provided: And provided 
further, That the governors of the several States herein named are authorized 
to advance money from time to time for the survey of the townships with- — 


drawn at such United States depositary as may be designated by- the Com- 


| missioner of the General. Land Office, and the moneys so advanced shall be. 
_veimbursable. The foregoing provisions shall be applicable to Utah when 


_. admitted as a State into the Union an a governor is dnly ener and 


acting. : ) | 
With regard to the survey of the township in quesnan your ones | 


Sean finds that “on December 4, i904, the State made a deposit of 
$20,000 to cover cost of the survey of ‘the townships. embraced in’ ~ 


_ its application, and the surveys were embraced in contracts 249 and. -~ _ 


50, approved January 18, 1905.” The i impression gained. therefrom 


ig that the survey of the towiiship in question was made on. account re. 


of the deposit made by the State... The appeal urges error “in not, 
~~ finding and deciding that the State of Idaho acquired no. rights there- 


under.” In reply thereto the State admits that the survey of the. 


township in question was made under contract No. 247 and at. the — : 


expense of -the Northern Pacific Railway Company and states that. . of 


: there were three several applications filed. for the survey ‘of this : | = 
: township: one by oe State, another by the Jamis a COmPADY and & a | 
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: ohare on eke ‘of settlers, and: that in forwarding’ ee several: 


a applications the surveyor-general suggested. ue the survey be made 


upon the. application. of the railway company “ provided. that this | 
~ would in nowise affect. the existing rights of the settlers or of the 


2 - State,” and that in approving the recommendation of the. sur veyor- i 


ae ; 7 general your Office attached a like provision.’ 


In disposing of this objection of appellant: it is - but necessary to 


Ps say that. while the act. of 1894 made it possible for. a deposit. to be 
made by the State for the purpose of facilitating surveys made upon 
oe its: application, the preferential right granted by that act is not con- 
es os ditioned. upon such advance payment and that if the State has other- et 
wise complied with the provisions of the act its prefer ential right is ~ 


not affected by the fact that the survey. was made. poe the advance 


= : deposit of the railway company. 


| As before stated, notice. of the wiideasel. of the Tanase in a, Gs 
. township, as reyided for in the act of 1894, was given by your office — 


we = upon the application for the sur vey. thereof. filed by the State, March 
— L, 1899. ~The State contends that the statute withdraws lands em- | 
: braced 3 in the governor ’s application as soon as filed; that your office 


_ has no discretion in the matter, and that the giving of the notice of | 


: “the withdrawal to the local officers 18 purely ee The De- 7 


, partment is not prepared to grant this contention and thus admit — 
that it is within the power of the governor to withdraw from settle- 


ment, by a blanket application, all the unsurveyed lands within the 


- State, even though the remainder of the unsatisfied. State grants was 
"very small. | 

The Department has ies seoline deter mined that the reservation 
under the act of 1894 is conditioned upon the publication of the notice — 
_of the application for survey within thirty days from the filing of 
the application, the publication to be made “in some hewspaper of 
general circulation in the vicinity of the lands to be embraced in such 


_-. township or townships, the same to continue for thirty. days from the. 


~~. first publication.” ‘With regard to the application of March 15, 1899, 


as before stated, no evidence has ever been filed of the publication or” 


the notice of such application and it was admitted at-the hearing that 
none ‘could be furnished.- It necessarily follows, under. previous 


a _ adjudications, no reservation of the lands on. account of such applica-_ 
tion was effected by the statute. At the time of the filing of the 
~. second application for the surv ey of this township, in July, 1901, no | 


attention seems to have’ been given. to the fact that no showing had “as 


been made of the publication of the notice, as required by -the statute, — 


with respect . to the first application. — Indeed, it does not seem to a7 


have been the practice at’ that time to exact evidence: of. publication. 
An inquiry was, however, instituted with regard to the withdrawals 


nn: theretofore made under the statute, the. purpose being to. determine ran 
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' : eiheaien sufficient Ww vithdraw a tea’ not sie been | wmdes on account | | 
of previous applications | to. satisfy the ‘several: grants to. the State, a 


-.and to determine, as a consequence, the necessity for further reserva- : 
tions upon the State’ S application: for survey. _ As before stated, the — 
authority to institute this inguiry is now disputed, but this. need be. 
_ given no further consideration at tliis time because response was made 

on behalf of the State, which was evidently considered entirely satis- 
factory from the fact that many other ‘applications have since been 
filed, eeDeeees and. notice of withdrawals issued: thereon’ by your | 
ollie. . pea. = : | 

No formal notice ‘of aaa: of ‘ie fownehies was given: by 
‘your office after the filing of the second: application, but in your office 
decision you find that the publication of notice of this application 
was made . in full compliance with the conditions of the statute, 


and, as a consequence,.a statutory reservation attached; Pacther: 


, ihat a notice of the withdrawal or reservation addressed to the local . 


officers was not neces ssary for the protection of the rights of the cae a 


_thereunder. | 3 
‘The appeal, under asec eee ot error,. questions the 


| conclusion of your office with respect to these matters. 7 7 
“After a.careful consideration thereof, the Department | is of opinion _ 


- that the decision of your office in this respect is substantially correct, 
If the State had fully performed the conditions upon which a reser-. 
vation was directed by the statute, the mere failure on the part: of 
‘your office to give proper notice to the local officers or the miscarriage 


of such a notice, in the event it was directed by your office, should not 


prejudice the rights of the State. The law prescribes the publication 
for the purpose “of giving information to the public of each applica- — 
tion for survey, and the direction with respect to the notice to be 
- given the local officers, while it would serve, in a measure, the same. 
purpose, was primarily intended for information to the local officers, 

that their records might be properly noted. Ini this case, however, 

_ the question is not material because notice of the withdrawal of the 


township had been given upon the first application, and stood unre- 


voked. Thus, there was no real necessity” for ania: a further order 
upon the second application. — | 
The appeal, however, urges. further « error in iia: ‘it is ie 


- that the publication of notice of the second. application was not a i 
compliance with the statute, the paper used not being’ a paper of 


general circulation in the vicinity of the lands likely to be embraced. 
— 71 Roan _—— hh response . thereto it. is sald on. . behalf of, the an 
. The publications was: made in ne. ‘[daho State Tribune,” of Wallace, idaho, 


“Wallace is the county seat. of Shoshone County, within which. the Jand is. Be 
situated, ov is by -far the largest tow n in ‘the county, | It is not: over twenty: é 3 


pee 
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five” miles’ ‘fri the actual land - here ‘in coats sare The Idaho State 
oe tribune * was at that. time the most widely circulated paper in Northern Idaho. : Pees 
Be ae 2eference to the “ ‘Newspaper Aunual” for 1901 will show that its circulation a 
ee oe equal to. all. the other’ ‘papers. in that region put together: me eo : 


a . The appeal filed i in: this case failed to name a better acca foe Pee oS 
ao purpose of giving the notice required by the statute. | At the hearing 
two papers were ‘named, but no. satisfactory showing: was made in - 


“ a7 support of their claimed superiority over the paper used by the State. : 


‘Upon the whole, therefore, it must be held that the State has shown oe 


itself entitled to claim the preferential right of selection for a period s 


; ‘ : of sixty days from the date of the filing of the plat of survey of this © 
“ township i in the district land oflice, as granted by the act of 1894. 


There is no question but that the Secon was filed within the time 


allowed by the statute and as a consequence it must be held asto the =~ 
hee -entrymen. alleging settlement subsequently to the filing of the appli- 
~~. eation for survey in July, 1901, that their rights are subordinate to the — one 
| right-of the State under the ‘act of. 1894, and that its selection, if 
.. .. otherwise regular and. satisfactory, must. be accepted, in which event eto 


eas the entries in question will be canceled. 


Ina brief filed on behalf of appellants the: validity. of ihe eee : 


oS oat in question is attacked because made in lieu of parts of sections 16 a 


and 36, unsurveyed lands within the Coeur d’Alene Indian reserva-_ - a 


tion, ane it is urged that the sélection is invalid because there was no 


| : “A loss to the State’and the officers of the State are without authority to ; : - 
-- surrender:the base lands for the purpose of making selections of other 


~ Jands.in lieu thereof. This is a-feature of the case not considered by 


os “your office and i in disposing thereof it is but necessary to say thatif = 2. 
.. -the facts are as alleged they do not affect the validity of the selee- = 
. ‘tions, which ‘are. clearly permitted by the provisions of the act of — _ 
i February 98, 1891 (26 Stat. ee See State of California, on review ee 


ee rica op 


But one further objection i is ‘inde to the. slection-thats 1s, that any . 


oo right’ gained by-reason of the State’s application for the survey of 


| this township under the act of 1894, was waived by a letter of the ore 


| governor of the State, dated October 18, 1903, addressed to the sur- - a 


| veyor-general, in which, after referring to the State’ S PappHeasey) of 


is 7 July 5, 1901, he says: 


> At having been represented io the State Land nore tment that settlers Living . 


in the above named township are ready. and willing to advance moneys necessary — 
7 to secure their. survey, the State hereby expresses its willingness to have the 
= survey made at this time and joins in their Tequest. for survey. 


“This. falls far short of waiving any. rights. eranted the: State er the . if 7 _ 


: act. of 1894, if indeed, the governor was empowered. to..waive such 


ce right. The language rather indicates that the governor sought. to. | 


as urge his influence 1 in: behalf of settlers within the ore who were ee 


Rie ‘of. the State’ s SUCCESS, 
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| entitled. to ra the lands | as against the’ State, ae your ection Gis 

shows that there were many such settlers whose rights. are fully. PTO x ee: 
~~ tected under your decision, which is:hereby affirmed. oat 
The following, taken from. the. State’s brief,.is not material - in: the BL oa 


. view of the law of 1894 and of compliance Hietewiih: by the Stateas — - 
7 herein expressed, but is added in order that the record. ay show the — 
~ real position of the State in this matter : = : 


@ There is all through the appellant’s brief the assumption of some wrong Sone 
the settlers by the State. It is asserted that the grants to the State were “in 


derogation of the common rights” of the settlers,” “must be strictly construed,” 


and that its selections in this case were in sonie way irregular or unfair. The. . 
officers who are’ representing the State in this- matter feel, cn the other hand, . 


that in seeking to satisfy. the grants for common school purposes, they are in 
. ‘the highest sense endeavoring to acquire this land as a heritage of the whole, _ 


cee people. - These very settlers, who are appellants here will share in the benefits 


| DISPOSAL, OF LANDS: IN THE FORMER DEVIL’S LAKE INDIAN eESURVA. Pps 


TION, NORTH DAKOTA. 
By THE Presipent OF THE Unrrep Staves OF pemeet 
| | A PROCLAMATION. a | 
"‘Whieteas the act of Congress approved April of, 1904. (83 Stats., 


oo 319, 324), providing for the. disposition of lands in the former Devil’s: oe 


| Lake Indian. Reservation in North Dakota, under the general pr ove ee . 
sions of the homestead and townsite. laws of the United States, at the =. | 


_.. price of Four Dollars and Fifty Cents per acre, which lands were pe 


ae opened by Proclamation of June 2, 1904 (33 Stats., 2368, 9372), ms 


| on _ provides that. when in the judgment of the President no more of the — oS 


- . Jands can be disposed of at the said price, he may by proclamation, ae 


sell the remaining lands under such.laws, at such price and upon such 


ear terms as he may deem best for all interests concerned. 


And, Whereas, it appears that such tracts of said lands now remain-- 


ing mndisposel oF are small in acreage, or hilly and omy, and cannot 


_ be disposed of at the price named; 

Now, Therefore, I, Theodore Roosevelt, President. of the United 
‘States, by virtue of. tie authority In me vested ‘by said act of April ° 
27, 1904, do hereby declare and make known that such of said lands 


as are core and undisposed of shall on and after date hereof 


be subject to disposition under the general provisions of the home- 


stead, townsite laws and of Sec. 2455, R. S., as amended by act of © 


Congress, approved June 27, 1906 (34 Stats., 517 ), at the price of not ‘6 s 
Jess than Two Dollars and Fifty Cents per acre in cash payable at date —_- 
of final proof upon entries made under the homestead and townsite. 


Jaws and at time of sale under Sec. 2455, amended, In addition; — 
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oe saci mist: pay the. same fees and commissions now required by’ 


ee ~~ said laws. where the: price of land is One Dollar and. pee Five. — 


i Cents per ¢ acre. | 3 ae 
“> In witness: ghiereot. I have hereunto Sct my hand ad caused the os 
ee seal of the United States to be affixed. | : 


Done at the City of Washington. this 8th a of Jr une, in the ee 


of our Lord one thousand nine hundred and seven, and of the Tides s 
e fpandene of a United re the one hundred and thirty- first. | 


2 PSBAL. J OE Dra s ery ore - Turopore Roossvenr. 
> By, the. President a a ee 
Eun Reon, oe oe a ae 
" Beoretary of State.’ oe 


“DEVILS LAKE INDIAN RESERV ATION-DISPOSAL OF REMAINING LANDS. 


_Circur LAR. 


Derarroent OF THE Ie rertor, 
. Genrrat Lanp Orrice, , 
Washington, D. C., 7 Une, 28, 1907. 


me Register andl Receiver, Devils ale, North Dakota. 


- GENTLEMEN I ‘inelose you copy of thé proclamation of the Presi- See fe 


. - dent dated June 8, 1907, providing that such of the: lands In. the . cae. 
_. former Devils fa Indian reservation as were unreserved and undis- 
-. posed of at the date of said. proclamation shall on and thereafter be =, 
: subject: to. disposition under the general provisions of the. homestead — a 
oo and: townsite laws and of section 9455, R. §., as amended by the act en 
of Congress. approved June 27, 1906 (B34 Stat. 517), at a. pe of ae Pes 


: “less than $2.50. per acre, cash, in addition to the usual fees. ee 
“i The 8rd: proviso to section 4, act of April 27, 1904 (33 Stat, 9 319), oe 
Sone in regard to the disposal of a reservation, Bree as follows: © 
: . That the lands embraced within such canceled entry shall, after the. sancatia! nee Ghat 


“io of. such entry, be subject to entry under the provisions of. the homestead ; 


| = law at four: dollars and fifty cents per acre up to and until provision may. be — : 


; made for the disposition of said land | by proclamation. of. the. President. as. 


7 hereinafter provided. 


You will be governed sniedily in n disposing of the “ * remaining 


ee ands in said reservation. 


vey: bepectnilly, | | Frep Po SO 
| Acting Commissioner. 


2 -  Evrers v.. Kovavrr. 


eobon: 26 review not departmental decision of April, 30, 1907, Bb a | 


. oM D., (524, » denied by. Acting Seca Woodruff, J une 29, 1907. 


a. 
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‘INDIAN LAND— -ALLOTMENT — ‘CONDEMNATION — -PATE SNE—ACT OF. 0 


MARCH 3,1 ae 1. 


Instevorions. 


A decree of esudeninnton ie a ‘court of competent jurisdiction, in: proceedings. ah 
under the act of March 3, 1901, which provides: for -condemnation for 
_ public: purposes of lands allotted in severalty to Indians, has the effect to. 


vest title in fee, and the’ issuance of patent. to the Indian allottee for aoe | 
te land. covered by the decree is not necessary. : 


nw 


Acting Seorotary Woodruff to the Commissioner eA ie General Land — 


_ &. Vv. ae ea Offices, June 29, ‘1907. Cee (O: J. G) | 


June 22, 1907, your ofies fedueetcd instructions. in ihe. matter’ ets 2 


“Issuing. trust patents on certain Indian allotments made under the— 


% general allotment act in the Susanville, California, land district, the — . 
~~ Jands covered by. said allotments having been in whole or in part con-. a 
. demned for public uses under the act or March. 3, 1901 (BL meats W008, soe 


; 11084), , which provides: 


- That lands allotted in severalty to Yndians: may be: @oacsninel for any ne ree 


pur pose under the laws of the State or Territory where located in the same 


7 x inauner as land owned: in fee may. be condemned, aa the: ‘money awarded as 7 Pee 
a, damages shall be paid to the allottee. | | Rea ee 


It. appears that under this provision, ‘oF law: final order and: om : 
of condemnation for a public use were rendered by the Superior. 


Court of Plumas County, California, against certain enumerated 


Indian allotments, in favor of the Western Power ‘Company, said - : 


decree vesting in said company fee-simple title . _to certain Jands cles 


| described and embraced in. said allotments... 


The allotments. in question, with others, were. oer ae eee a 


got Department: February 24, 1897, and your office was authorized Sep- = 


tember 24, 1898, to suepend the same for investigation. “April 22, - 


. 1907, the Depavinent directed your office to issue patents on all-— 


‘allotments: theretofore approved against which no specific. charges. - ~ 
had been filed. This is apparently the basis for bringing up the | 


matter at this time, as neither the allottee nor the company. has. seem- | 
ingly requested the issuance of trust patents, or raised any question In 
the premises. - Your. office concludes: . oo 7 | 
Tam of opinion that Congress did not : intend - be the act above qneiea to 


“authorize the conveyance by ‘condemnatory proceedings of any greater title. ie 


than that possessed by the Indian allottee. It therefore seems necessary, to — 


~ now issue patent in trust, under the 5th section of the act of. February 8, 1887 : aS 
(24 Stats., 388), as amended by the act of May 8, 1906. (84 Stats., (182), to the Se . 


Indian allottees in question, including the lands which have been so condemned. e 


The Department does not concur in this view. ‘The ‘condemnation 
_ proceedings and decree of the court, the same being m all respects. - 
; regular and complete under the laws of the ‘State; mn. pursuance. of $F 
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a “ead” act of March’ 3 1901, oe thee igh ae or ihe portions ha 


| : : : thereof app rop riated, out oP the category of those upon which. patents : 7 ai 
ie vere, directed by the Department to-be issued, just as effectually as if es 
> the allottees. had in the meantime. a olngiehed their. allotments'and  — 


~-:the same: had’ been -canceled.: The decree of ‘the. court: vested fee. 


~ simple title in the company, leaving nothing in the: allottees. upon = 
which to. issue patents. . No. further action: on the Department is 
Necessary or required, as to those allotments and parts of allotments ) 


~~ thus. appropriated. ‘These cases can be closed by making proper 


| notations upon the records of your office ‘in accordance with the 
decree of _ court. Cm 


Lo: ‘LANDS WITHDRAWN UNDER RECLAMATION ACT—APPLICATION TO - 
a ore ‘ENTER-SETTLEMENT RIGHTS, _ 


- Caarixs G. Cart SLE. 


as — “No: such vent | is: a cagired: against. the goverment: by ie -mere. ‘tender. of an es 


- application: ‘to enter: public: land" as: entitles the applicant to even equitable 
-consider ation: W ‘here .inter ests-of: the: gover ninent intervene. 


: The | practice of. designating eertain of the: withdrawals made under the ace tote oe 


— June. 1%, 1902, as “ temporary ’ = discontinued. 


teks Directions given that all. uncompleted applications pending at thé aime of: with- fo" oop 


- drawal. ‘of. lands for use in the constr uction and: operation. of. irrigation 


works, or. of. lands susceptible of: irrigation: thereunder, be rejected or disre- a | is 
_ garded, except that homestead entries may be allowed for lands susceptible 


4902. . 
wet the ‘application’ is based. upon. actual astignear iecealae sp tthidiawal: = 


of irr sation: euler 0 ERE: conditions and Nimitations af the act of June MY, _ a : 


notice thereof should. be given: the Reclamation Service and favorable con- . a . =) ae 
sideration made contingent Upon the exclusion. of the Jand from. the Awithe: See gee 


-. drawal. 
Mercer Ve Buford Tow wusite, 35 L. D., 119; overruled, 


= Aeting Secretary Woodruff: to. the: Commissioner of the Cac bind _ 
(8. Boye oe | Office, June 29,1907. aa (E. O;.P.) 


Charles G. Carlisle has filed a motion for re-review of depart- 
mental decision of April 21, 1906, motion for review of which was. 
denied August 25, 1906 [unreported J. The decision complained of 
affirmed the action of your. office in rejecting Carlisle’s' homestead 
application for the SW. 4, See. 19,°T. 152 N,, R..103 W., Minot land 
district, North Dakota. | | | 

sOarlisle made settlement on the land about May L 1903, which - = 


settlement: he:has-since maintained. Plat. of. survey. of the: land was 


filed in’ the ‘local: office July. 15, 1903: October 10, following, the 


~ application under consideration was presented but no.action was. 


on taken. thereon because one | > forty-acre tract. / covered thereby was | 
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¥ srctudaas in ee prior: <a penton of one Bich to’ ae ose - iets 
homestead. entry. This impediment. to the allowance of Carlisle’ ’s. iS Ose 
we application, as presented, was removed January 16, 1905.- oi anuary 3 
20, 1905, the. entire -tract- applied for, with. other lands: ‘was, With o..77. 
an drawn ise use in connection. with. ‘the: Buford- Trenton. irrigation oo 
eS project,. -Carlisle’s application not having been yet permitted togoof 
| record." Said withdrawal was made upon. the: specoimmiondation of a. <o 
os the. Director of the Geological. Survey that certain described : lands, eo 
: “ excepting any tracts the title to which has: passed: out of. the: United. es 
_ States, be withdrawn. from public entry’ for irrigation works under | 

_ the first form of withdr awal, as provided by section 3 of the act of es 
June 17, 1902 (32 Stat., 388). D ‘Your office was, however, directed'to : 
as temporarily withdraw from any form. of disposition. eh level the”. 
a gts Jands. within the areas described,” and the withdrawal ordered there- da 
ae under constitutes the basis for the action heretofore taken. ... 
The motion ‘under. consideration is based entirely - “Upon - ‘thie recent. Pee 
ia decision: of this Department in the casé of. Mercer ~. Buford: Townsite ae. 
(85 L. D., 119), wherein a pending homestead application atthe date” 
“). -of the withdrawal here under consideration was directed to be allowed = 
“pon: the theory that this withdrawal. was a. temporary. withdrawal . ee cel 
resting alone upon executive action not specifically directed by the’ =. — 
statute, and, for that reason, should not. be-construed as affecting. 
~ inchoate rights, and if said. decision :is to be . adhered to the motion . | ee 
_-. under consideration must. be granted for the cases are in all important: pecs 


- particulars the same. 


In order to remove any. eppurent: obnflict. cae to provide ‘for ae 
*ayniform’ rule in the matter of disposing of applications in conflict . 
with the different classes of withdrawals made under the reclamation er 

- act, the designation of any. of these withdrawals as ; betnporary. will ber .- 

. discontinued. 3 zt 
“-. ‘They.-are made: in’ fica Of the act ‘and © ‘accomplish “the” ea 
* ‘same end whether they be of lands susceptible of irrigation or for use. 
in the construction and operation of the works, ad while the effect. 

’ of the two classes of withdrawals is different, that is, those made for 


use in construction and operation of the works exclude ali forms” of 
entry, and those made of’lands susceptible of irrigation. yet remain 


open to. homestead entry, subject to the limitations: need in the act, | 
when ordered they should have immediate operation. As against — 
~ other claimants under the land laws the rights of a mere applicant. | 
are respected as of the date the. application’ is filed, if the party is 
_ shown to be qualified end the land is then sub] ect to such application, — 
and it is in this sense that the application is considered as the equiva- 
~ Jent of an entry, but because thereof the-erroneous conclusion seems ~ 
to have been reached in Mercer v. Buford Townsite, supra, that rights. 
are secured. by the prope of such, an- application. which: the: govern= "oo, 


DECISIONS RELATING TO. THE PUBLIC LANDS. iy 651 7 


ee es 1s. Bond to ne pen Parnes saheideation oft ihe matter, _ 


however; it-is believed that no such right is acquired as against. the ea we ae | 
- government-by the mere tender of an application to enter public land: * 


as entitles. the party to even’ eae consideration: where interests. oe 


of the government. intervene: 


It is therefore directed that all uncompleted applications onan ae 


“ate the time of withdrawal: of the lands for use in the construction 


and: operation of. irrigation works or of lands susceptible ‘of irriga- | 


"tion be rejected or disregarded, except, that: homestead entries may oe 


-.. continue to be allowed: for: lands susceptible of irrigation, subject to | 


| . the conditions and limitations of the act of 1902, and as hereinafter © od 


ar provided, where the. eee is. based upon. actual settlement: 7 ‘ 


) preceding the withdrawal. | 


Tn this connection I inv ite ecal errr eat t6 that portion of the & ae 
ae ~ instructions « of. October 12, 1905— (34 L. Di , 159), wherein, it was said: - 


- Gare. must be taken to confine such withdrawals. strictly to lands of ane 
. character and class 2uthdrized to. be. withdrawn and. not: to. embrace lands of. 


one, class in the withdrawal of lands” of’ the other class, nor to: make any ne 


" unnecessary withdrawal of land, as far as it can be prey ented. 


To this. point the claim of Carlisle lias. been seaside: as resting See 
“lone. upon. his formal. application, but an allegation of settlement 


-antedating: the: profler of his. application — and: of the withdrawal 


_. does not present any legal’ objection to withdrawal of the land. It 


-is not intended | hereby. to disregard his settlement or - to refuse — 
allowance for improvements. made thereunder, upon proper showing, 
prior | to the final ascertainment. of the paruculay Jands needed for “o 


~.-use in the construction and operation of the works (Opinion 34 L. D., 


156), and in such case it might be advisable, before denying the 


aes application, to advise the reclamation. service thereof, to the end that. 

te ane tract may be eliminated from the withdrawal, te not needed, abet 2 2 
once. Should” the. reclamation. service: ‘report. ‘adversely. to: nestor 

| ~~ tion, the settler might nevertheless continue in his use and occupation | 
'. thereof, so long as it does not interfere with the government use, until — 
itis: finally ascertained that his land is actually needed. “Should It 


not’ be: needed and ; ‘upon such final ascertainment be restored, he — 


will be fully’ ‘protected in his settlement. Even: though his onic . 


- were allowed he could not: complete his claim. and receive a final 
certificate: during the period of withdra wal, and. to deny . him the > 


— right to make entry of the land, pending its withdrawal, imposes _ : 
po particular hardship upon him nor deprives. him of any substantial bs 
oe right. ‘Should his settlement. be eventually disturbed by reason of 
the actual. use ‘of the land by the government, he may, as before 
_ » gtated, be paid. for the damages he has sustained by reason of his- 


hee settlement. and improvement prior eee He is not entitled to... | 


oe claim. more. 
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For ie reasons seen giveh the motion as agucenston, is. 


denied, the decision. in the case of Mercer v. Buford Townsite, supra, a 


ds. hereby overruled and vacated, and all decisions or regulations In. 
at conflict herewith will no ronger be followed. 


- MINING CLAIM—VEIN OR LODE-MARBLE DEPOSITS. : 


| Hewperson ET AL, ¢. LF ULTON. 


. To determine w hether ands containing ¢ a given prineral deposit are of the . 


: class subject to location and patent. ‘under the Jaw applicable to : veil ‘Or 
lode claims, resort is to be had to the language. of the statute, . rather. thant 


- to definitions of the terms “ vein,” “* lode, ” and u ‘ledge; ? given n by geologists. en 


from a scientific viewpoint, - oe | 
oe statute is to be construed in the light oe the prevailing and. commonly | 


_ known use of the terms. 66 vein, ” ond * lode,” as defined by. miners—the © - 
“result: of. practieal. experience: in: ‘mining, so as to avoid aly limitation in ~ 
the. application. of: the-law-avhich..a. scientific definition, of ‘the’ terms: might. ae 
impose ; and: as well in. the. light. of the ‘general. purpose and policy which --) 


Congress had in view, namely, the protection of bona fide locators of the — 
mineral lands of the United States, and. the development of. the mineral 8 
resources of the country. — a og , : 7 


A vein or lode, to be locatable and patentable. under the mining ‘jaws, mast aa: 
possess the elements of rock in place bearing one or more of the minerals — 


~ specified in: the statute, or some other mineral that would be ene: 7 
~ within the added words * other valuable deposits.’ ‘“ . . 


Minerals of the non- “metallic: as well as the metallic class, wherever found: in 
rock in place, are within the urview of the mining laws relating to veins a ees &, 


or lodes. 


Marble which does not bear any of the. ‘imfnerals jamed 1 in. the statute, or any. 7 - Pe 
-othev mineral substance of value, is not a deposit of the kind or ecbaracter 


contemplated | by sections 2320 and 2322. of ‘the Revised Statutes, as subject. . 
to location. and patent under the law ‘applicable to. vein or lode claims; but 
may be located and patented under the law app to placer cans: ets 


: | Acting ese W oodmuff to the Commissioner of the Cael ond ~ | 


— V.P.) Office, Tune 29, 1907, (A.B. 2) 


“May 27, 1908, ‘the local eae at Los Angeles, California, cliewed | 
Stephen E. Fulton to make entry of certain alleged mineral lands. 

described as the: “Alamo Consolidated Marble Mine,” Survey No. 
4025, consisting of three contiguous. claims, located as vein or lode © 


clainis, : and situated in Sec. 28, T. 7 N., R. 2 W., S. B. M. 


March 26, 1904, Walter. J. ‘Henderson and Herbert J. Findley filed. . | 


a protest, against. the entry, on which a hearing: was. ordered aeUe a 


“office: May:24,.1904. So ; 
The hares of the protest, relate chiefly € to ae eee and aie 


of the improvements claimed to support the entry proceedings. ; iCone: <= 


siderable of the testimony iro at the hearing, had 1 in Decem- 
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: ber, 1904, howe ever, ee to the eae aia en of 6 allaged | 


~ mineral deposits upon. which the locations are: based. This testimony. .- 


| | cis to the effect that the lands embraced in. the locations contain exteri- me hs 
4 BIVE, and-valuable deposits. of marble ; that large quantities of marble . 
~ have been taken from one of the nate and sold for building pur- 


poses; that no known mineral of value other than marble exists in 


2 sthe lands; and that the several locations were made, for the marble ee 


| a deposits only. iy 3 , 
ie September 98, 1905, the: local officers, upon ‘the asi Gee fieiiae to 


* 2 ihe question of: he. improvements, found for the entryman, and the sd oe 


-. protestants appealed. | nt 
By decision of May 25, 1906, your sone. after Seine: at iene gots 


the entire evidence, held the expenditure i in improvements to be insuffi- 
cient-for patent purposes, . ee as to le Alamo claim, and further. 
stated and held as follows: | . 

» An exainination of. the record, Tomever sane that. the mining claims in ques- 
tion are valuable for deposits of marble which from the testimony and from the 
whole record as it now stands appears to lie in beds and not in vein or lode - 
formation: It. is nothing more than a quarry so far as can be seen froni the 
‘testimony and. accordingly is: not subject to purchase and entry under the lode 
mining laws. It should have been located and entered as placer by legal sub- 
divisions. Yor this reason the entry is illegal and: you will advise the parties 
that for this reason alone the entire entry will have to be canceled. 


_ The entryman has appealed to the Department. The ae pre- 

sents, amongst other matters, the question whether -lands containing - 
scoot: of marble, valuable for building purposes, may be located 
and held, and patent therefor obtained, under the law relating to vein 
or lode claims. — question 18 vital, and therefore of first 1 Be 
tance. | - : | 
The first general inining statute ae by. Congress v was the act of — 


| ee 96, 1866 (14, Stat, 251). Provision was. ae for locating, 
; workdne and holding, and obtaining patent for, any “ vein or lode of — 


_ quartz, or other Tock. In ea beating gold,” silver, einnabar, or 


eg copper.” Re a OER. 
- . By the act of J ay 9, 1870 (16 Stat, O17, ae 19), 3 it was al 58 OO 
that claims usually called ‘ ‘ placers,” including all forms. of deposit, 


4 “excepting veins of quartz, or. other rock in place, should be subject. 


_ toentry and patent under like circumstances arid conditions, and upon > 


‘similar proceedings, as were provided. for vein or lode Ame 


By the act of May 10, 1872 (17 Stat. , 91), the: terms of the. act. of. | 


: 1866 were enlarged ‘in’ their scope. Lead and tim were included - .- 


amongst the specifically mentioned minerals, and the words “ other 


~ valuable deposits ” were added. -The act alee: contains, amongst other 


provisions not in the act’ of 1866, certain requirements as to the man- | 
; . — a ner of locating v vein or lode claims, as s to the length and. width of the a 
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Seualionsy: ay as to parallelism of the end ‘Hines; and: ve is declared: = 


o that no location shall be made until ‘the discovery of a ‘vein or. lode: 
within the limits thereof. Rights under the location are enlarged — 


$0 as to embrace not only the locited vein or lode, as under the act of a 


1866, but in addition thereto, the exclusive right to the possession of 
~ the surface within the lines. of the location, ond to all veins, lodes, 


and ledges, throughout their entire depth, which. apex within ce 


surface lines. It is further. provided that patent may. be ‘obtained | 
for a vein or lode within the boundaries of a ‘placer claim by. the 

owner of such vein or lode, whether he be. the owner ‘of the placer 
claim or not. | | : | 

_ These provisions are all a epeeated in ‘he Ravisea Statutes, wed | 
so far as need be. here set out, are contained | in the following sections: a 


| Szc, 2820. Mining-claims upon reins or Jodes of quartz ar other rock in place 
bearing gold, silver, cinnabar, lead, tin, copper, or other valuable deposits, | . 
_ heretofore located, shall be governed as ‘to length along the vein or lode by the 
customs, regulations, and laws in force at the date of their location. A mining 
claim located after the tenth day of May, eighteen hundred and seventy-two, 
whether located by one or more persons, may equal, but shall not exceed, one 
thousand five hundred feet in length along the vein or lode; but no location of 
a mining claim shall be made until the discovery of the vein or lode within the 
limits of the claim located. No claim shall exceed more than three hundred 
feet on each side of the middle of the vein at the surface, nor shall any claim 
be limited by any mining regulation to less than twenty-five feet on each side 
of the middle of the vein at the surface, except where adverse rights existing on 
the tenth day of May, eighteen hundred and. seventy-two, render such limita- 
tion necessary. The end lines of each claim shall be parallel to each. other.’ 
Src. 23 322. The locators of all mining locations heretofore inade or which shall 
hereafter be made, on avy mineral. vein, lode, or ledge, situated on the public 
domain, their heirs and assigns, where no adverse claim exists on the tenth day ~ 
of May, eighteen hundred and seventy-two, so long as they comply with the laws 
of the United States, and with State, Territorial, and local regulations not: in 
— conflict with the laws of the United States governing their possessory title, 
shall have the exclusive right of possession and enjoyment of all the surface | 


included within the lines of their locations, and of all veins, lodes, and ledges - 


throughout their entire depth, the top or apex. of which lies inside of. such 


. surface lines extended downward: vertically, although such veins, Jodes, or - 


ledges, may so far. depart from a. perpendicular in their course downward as. 
to extend outside the vertical side lines ‘of such surface locations. But their 
right of possession to such outside parts ef such veins or ledges shall be confined 
to such portions thereof as lie within vertical planes drawn * downward as 


above described, through the end lines of their locations, so continued in their me 


own direction that such planes will intersect such exterior parts of such veins = 
- or ledges. And nothing in this. section shall authorize the locator or possessor 


of:a yein or lode which extends: in: its downward course beyond the vertical lines . - 
of his claim to enter upon the surface of a claim owned or possessed by. another. A 


‘Sec. 2329. Claims usually called “ placers,” including: all forms of deposit, 
excepting veins of quartz, or other rock in place, shall be. subject to entry and 
patent, under like ciréumstances. and. conditions, and upon similar. proceedings, 


as are oti a for vein or lode claims ; but where the lands have peee PES : - 


— 
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iar ylonsly. vere. — the ‘United States: aie pies in ‘its ‘exterior Tits stall oe 


See conform to the legal subdivisions of the public, lands, » : ? fe ee 
ion Fe SEC. 2333. Where the same person, association, or corporation: is in posses: ~ | 
a ‘sion. of. a.placer-claim, and also a vein or lode included within the boundaries — 
| - thereof, ‘application shall be made for a patent for the placer- -claim, with the : 
statement that it includes such vein or lode, and in such case a patent shall a? 


- issue for the placer-claim, “subject to the provisions. of this chapter, including 
such vein or lode, upon: the payment of five dollars per acre: for such: vein or 


| a lode -daim, and. twenty-five feet of surface on each side thereof. The res 
ae mainder of the placer-claim, or any placer claim. not embracing any vein or 


S Ae lode- claim, shall be paid for at the. rate. of two dollars and fifty cents per acre, 
_ tog éther with all costs: of proceedings ; and where a vein or. lode, such as is’. 


7 é descr ibed in’ section. twenty-three hundred and. twenty, is known to exist within | | 
cs -the. boundaries of a. placer-claim,. an application for a patent for such placer- | 
- + -elaim® which: ‘does: not" include : aD. application. for. the. vein: “or: lode claim: shall 
_. be construed as a-conchisive declaration that the claimant of the placer-claim 
pee nas no right of posse ssion of the vein or lode claim: but where the existence ~ 
oe of. a. vein or lode in a placer- -claim is not known, a patent for the placer-claim 


. shall. convey all valuable mineral and. other deposits within the boundaries | 
a thereof. » 3 fo . . ‘ . 
From this. resume of this legislation on the subject, ‘it ‘clearly: 
appears that Congress, in providing for the use, occupancy, and - 
sale of the mineral lands of the United States (other than coal _ 
~ Tands: Secs. 2347-2359, Revised Statutes, and salt lands prior to 
the act of J anuary 31, 1901, 31 Stat., 745; Morton ». Nebraska, 21 _ 


Wall. , 660), has divided sael lands into two distinct ‘classes, namely : 


| een: Those which contain veins or lodes of quartz or other rock 
in place bearing mineral of value, of any kind or character that 


may be found in rock in place; 


(2). Those containing what ie usually ealieal placers, including all | 
‘forms of deposit, of whatever kind or Boe other than the ere 


described i in the first class. 


It is also apparent. that Congress baa in mind and fully rec- 


ognized, what experience had theretofore abundantly shown, that — : | 
these two classés of mineral: deposits. are so different in their char- ~ 


> acter and formation, and so. completely separate and distinct from _ 


each other, that even. when found to exist in the same superficial 


: area, they may be located and held by different persons, and’ pat-— 
- ented accordingly (Sec. 2333). This principle. has been recognized 
and followed in both judicial and departmental decisions (Reynolds - 


: a, Tron Silver Mining Company, 116 U. S., 687, 695-7; Aurora Lode | 


: We Bulger Hill and: Nugget. Gulch Pine 93. Ti: D., 95, 99-100; © 
Daphne Lode: Claim, 32 L. D., 513; Jaw Bone Lode v. Damon 


ate Placer, 84 L. D., 72). 


The question. here is whether the ee of marble chown to exist | 


: oe the. several. locations of the so-called “Alamo Consolidated Marble 


za “Mine,” are. within the oa or ne: caw class. If within the first, ‘3 
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sh --the. igesone: were ‘aon aa aie nae tft not witli: thé a 


_ first class, they necessarily fall within the: second, and the — | 
are unlawful and the entry can not stand. : ae 


The question as to what constitutes a vein or lode within the mean- a 
ing of the legislation referred to has been, in various forms and ~~ 


under varying. conditions, frequently before the courts... The. first 


case of importance on the subject is that of Eureka Consolidated. ek, 
_. Mining Company ~. ‘Richmond Mining Company, commonly known 


as the Hureka Case, decided in 1877, by the Circuit Court. for the 


District of Nevada (4:Sawyer, 302, 310-812). In the course’ OF its 2 


opinion, by Justice Field (sitting at Circuit), the court said: 


The act of 1866 provided for’ ‘the acquisitien | of a patent by any person ‘or: 
association of: persons claiming “ ‘a vein or lode of. quartz, cr other rock. in- place, 
bearing gold,. silver, cinnabar or copper.” 'The act of 1872 speaks of veins or 
lodes of quartz or other. rock in place, hearing similar metals or ores. Any 
- definition of the term should, therefore, be sufficiently: broad to embrace deposits 
of the several metals or ores here mentioned. In the construction of statntes, 
general terms must receive that interpretation which will include all the in- | 
stances enumerated as comprehended by them. The definition of a lode given 
by geologists is, that of a fissure in the earth’s crust filled with mineral matter, 
or more accurately, as. aggregations of mineral matter coutaining ores in -fis-.. 
sures. (See Van Cotta’s Treatise on Ore Deposits, Prime’s Translation, 26.) 
But miners used the term before geologists attempted to give it a definition. 

The court quoted with approval from the testimony of. one of the 
expert witnesses in the case, who was for many years in.the service 
of the general governmer t as Commissioner of | mene Statistics, as 
follows: | | | : 

The miners made the dstinition first. AS used by miners, before being defined 
by any authority, the term lode simply meant that formation by which the 
_ miner could be led or guided; it is an alteration of the verb lead; and whatever 
. the miner could ‘follow, expecting to find ore, was his lode. Some formation. . 
within which he could find ore, and out of which he could not expect to find 


as ore, was his lode. 


Jt was then further said: 


. Cinnabar is not found in. any fissure of. the oarthes: crust, or in any iodeg as. 


defined by geologists, yet the acts of Congress speak, as already seen, of lodes — 
of quartz, or rock in place, bearing cinnabar. Any definition of lode, as there 
used, which. did not embrace deposits. of cinnabar, would be as defective as if 
* it did not embrace deposits of gold. or silver. The definition must apply. to 
deposits of all the inetals named, if it apply to a deposit ot any one of them. 


Those. acts. were not drawn by geologists or for ‘geologists; they. were not: — 


framed in the interests of science, and consequently with. scientific accuracy. in 


“ the use: of terms. They were framed’ for. the protection of miners in.the clainis - 
- which they had located and* developed, and should. receive such a. construction e 


as will carry out this purpose. ~The use of the terms vein and lode in connec-— 
— tion with each other in the act of 1866, and their use in connection with: the 


_ term ledge in the act of 1872, ‘would seem. to indicate that it was the object oa 7 
of the legislator to avoid any limitation in the application of the acts, which a — 


~~ 


scientific definition of. any one of. these terms might ee . 
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Te: ‘is ‘dificult. to | give any definition of the. oor as understood and used in ~ 


: the acts of. Congress, which -will not: be open to criticism. A fissure | in the ie 
earth’s ‘crust, an. opening fi its rocks and strata made by some. force of nature, + 


| in which. ‘the: ‘Yaineral: is deposited; would ‘seem. to be essential to the. definition © 


7 oe “ot a lode, in the judgment: of. geologists. - But to the practical ininer the fissure - 
Pa and its: walls are only of. importance as indicating the boundaries within» which. 
£ oe . he may look for. and reasonably expect to find the ore he seeks. A continuous. 
— body of minerdlized..rock lying within any. other well- defined boundaries of the © 


ey earth’s: surface ‘and under it, would equally constitute, in. his. eyes, a lode. ae a ae 
-. We ate of opinion, therefore, that the term As used in the acts of. Congress AS: 2 2h ioe. 


_— applicable to any zone or. belt: of mineralized. Tock lyi ing w ithin boundaries” ae 
:: clear ly separating it from. the neighboring rock. . 


a In the case of Tron Silver Mining Company uv. Cheesman (decided: 
in 1885, 116 U. S., 529, ee the Une Court, speaeing | on. 


ae the same subject, said: 


= ‘What ‘constitutes a. lode | or vein. of: mineral, matter has been no easy thing to Ae a 
: define. In this court no clear..definition has’ been. given. On’ the circuit it © 9 0 
has. been often attempted: Mr. Justice: Field, in the Bureka Case, 4 Sawyer, .— 

ia 3802, 311, ‘shows that the word is not always. used in the same sense by scientific’ 


- ~ works on. Beology ane vannieraloay and by. those neeeee in ‘the actual working 7 


ate of mines. 


- After quoting: the definition given in the ris wreka Case, the court oe 


a 7 further sald: _ | | | | :  #,. ir 
-_ “This definition hag received. sepbateas commendation in pare cases, sabecialty ~ ao 
. - in Stevens Os Williams, 1 McCr ary, 480, 488, where a shorter definition by. Judge 


Hallett, of the Colorado. Circuit Court, is also approved, to wit: “Tn general. 


= it may. be: said that a lode or vein isa body of mineral, or mineral body of vue 


Tock, within defined boundari '1e8, in the gener al mass of the mountain. dares 


- United. States ». Tron. Silver Mining Company (128 U: 85 673), - 


- for a construction - of section 2333 relating to veins or lodes  - 


— ~ within placer - ‘claims... Referring specially to that section and to . 


se section 2329.10. connection therewith, the court, after defining the term. oo 
“placer claim ” as. commonly used, said: | | 


By m veins or lodes,” as here rised, are meatit ines or aggregations of: inetal . 


| ~ embedded in quartz. or other rock in place. The terms are found together in 


the statutes, and both. are intended to. indicate the presence of metal in rock. 


“Yet a lode may and often does contain more than one vein. In Iron Silver _ 


; Mining Co. v. Cheesman, 116 U. S.,.529, 533, a definition of a lode is: given, so 


far as it-is practicable to define it with accuracy, and it is. not necessary to 


: repeat it. What is important here is, that the amount of: land. which. may be- us 
; taken up as a placer claim and the amount as a lode claim, and the price ‘per 
acre. to be. paid to. the government in the two cases, when. patents are. obtained, 


are: different. Aud the rights conferred by the respective patents, and . the — ae 
ae conditions upou which they are. lield, are also different. | Rey. Stat. Secs. 2320, - "ee if 
2822, 2333,;' Smelting Co. v. - Kemp, 104 U. S.,-636, 651; Iron Silver Mining Co. te . 
oo gomelas: 124. U. S., (8th. 


In the case of Jupiter Mining. Company v. Bodie Consolidated < 
: --880—vor 3506 42 a an ee ae 
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s Mining Sens an Fed. ‘Rep. 5 666, 67 15), tie Circuit Co for the. 
District of | California, speaking of the provision in section 2320 

which declares that “no location of a mining claim shall be made » 
-witil the discovery of a vein or lode within. the limits of the: daim: 


a located, ” said: 


A vein or lode author ized. to be located ig a. sean or ehasure: in the. earth’s crust. = ie 3 


—_ 


filled with quartz, or with: ‘some other kind of tock, in: place, carrying gold, silver, 7 ao 


or. other valuable inineral deposits named in the statute. . 


 . “See also North Noonday. Mining Co. 2 . Orient Mining Co. a. Fed. ee 


| ; Rep., 522). 


In Book 2, 5 ustice Mining Cothvany: (58 Fed, Rep. ” 106, 420-191), , 


the’ Circuit Court for the. District: of Nevada, speaking throngh 


J udge Hawley, said : 


- This statute was intended to be liberal fal broad. enough’ to. apply to. any. 


kind of a lode or yein of quartz or other rock bearing inineral, in whatever 
— kind, character, or fo: ‘mation the mineral might be found. “It. should be so con- 


| “strued as to protect locators of mining | claims, who have discovered ‘rock. in 
place, bearing any-of the precious. metals hamed | therein, sufficient to justity 
- the locators. in expending their time and money in prospecting and developing 


the ground. loeated. It must be borne in mind that the. veins’ “and lodes are 


not always ofthe. same character. In some mining districts. the. ‘veins, lodes, 


and ore deposits are so well and clear ly » defined as to avoid any ‘questions | cs 


being raised. In other localities the mineral is found in. ‘seains, narrow crevices, 
. cracks, or fissures in the earth, the precise | extent and character of which 
-eannot. be. fully ascertained until. extensive explor ations are made, and the 
continuity of the ore and. existence of the rock in place, bear ing mineral, is’ 


established . ... When the locator finds rock in place, containing mineral, he or 5 


has made a discovery; within the meaning of the statute, whether the rock or 
earth is rich or poor, whether it ASSAYS high or low. It is the finding of the . 


mineral in the rock in place, as distinguished from. float rock, that-constitutes the a 
: discovery, and war rants ae DY oerecee in mene a location of a mining claim. onee Sa 


Vari ious courts have at different: times Bees a definition of what constitutes - 
a vein or lode, within the meaning of the act of Congress; but the definitions 
‘that: have been given,. as a general. rule, apply to the peculiar character aud: ~ 
formation. of the ore deposits or vein matter, and of the country. rock, in the | 


particular district where the claims are located. . There is no. conflict in the ve 


decisions; but the result is that some definitions have been given in some of. 


the. states that are not deemed applicable to the conditions and surroundings Hew * 


of mining districts in other states, or other distr icts in. the same state, | 


7 After stating that the definitions of a vein or r lode, as given in ‘the 
authorities, are instructive, and worthy of consideration, the court 
further says that the application of such definitions to any given case 
must be determined by reference to the special facts which existed | 
in the particular mining district. where the-veins or lodes under con- | 
- sideration. were located, in, connection with the facts of the ae 


_ before the court. = 
In the case of Migeon v. Montana Central Railway Company (7 be 


a 
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“Fed, Re 249, 254-5), J udge Hawley sitting a as s cirenit tnd stated 
and held as follows: 


- There: are. four - anesee of cases Soiere the: ‘courts have eae called’ upon to. . 


8 determine what constitutes alode or. vein within the intent and meaning of. 


different . sections - of the Revised ‘Statutes: (1) Betw eel aniners who. have 
located claims on the same lode; “under the provisions ‘of section - 9390; (2) 
“between placer and. lode. claimants, under: the provisions of section 2833; (8). 
_ between mineral claimants and parties holding: town-site: patents to the same ~ 
ground; (4) between mineral and. agricultural - claimants: of the same. land. 

~The mining laws. of the. ‘United | States. were drafted for the. “purpose of ‘pro- | 


_tecting the bona fide locators of mining ground, and at the same time to. make 7 | 


necessary provision as to the rights of agriculturists. and. claimants of town-site : 
- lands. The object of each section, and of the. whole policy of the entire: statute, — 
should not be overlooked. -The particular character of each case necessarily - | 
| determines the rights of the respective. parties, and must be kept constantly in 
view, in order to enable. the court to. arrive at a correct conclusion... What is — 
said in one: character cf cases nay or may not be applicable: in the other. 
Whatever variance; if any, may be found in the views: expressed in the dif- 
ferent decisions touching these questions arises from the difference in the facts 
and a difference in the character of the cases, and the advanced knowledge — 
whieh experience in the trial of the different kinds, of cases brings to the court. 


The views thus expressed were restated by the saine judge. (again 
sitting as circuit judge), in the case of Shoshone Mining Company # U: 
Rutter (87 Fed. Rep., 801, 807). & 

In Hayes eé al. v. Lavagnino (1898; -53 Pace. Rep., 1029), the : 
supreme court of Utah, upon a somewhat extended discussion of the 
subject and the citation of numerous authorities, stated its conclusion, 
in the syllabus prepared by it, as follows: Scie Bas Be ey 


“In practical. mining, the terins “ vein.” and “lode” sae to all deposits of 
-inineralized matter within any zone or belt of mineralized rock separated from 
. the neighboring | rock by well- defined boundaries, and the discoverer of such a 
deposit may locate it as a vein or lode. In this sense, these terms were em- 
ployed: in the sever al acts of. Congress relating to mining locations. 


‘Tn Beals v. ‘Cone (1900; 62 Pac. Rep. 948, 952-958), the supreme a 
“court of Colorado said: | 


- Many. definitions: of veins eee peek ‘given, varying ateording- £6 the facts 
under. consideration. The term . is) not susceptible : of an arbitrary. definition, ie 
> applicable to every case: It must be controlled. in a measure, at least, by the | 
- cohditions: of locality and. deposit... Chessman v. Shreeve (C: C.) 40 Fed. 787; 
The distinguishing feature. between a vein and the formation enclosing it may . 
be visible. It: must have boundaries,: but it is not necessary that they be. seen. 
~ Their existence may be determined by assay and. analysis. Id.; Hyman v. 

- Wheeler (C. C.) 29 Fed. 347; Mining Co. «. ‘Cheesinan 116 U. Ss. 529, 6 Sup. Ct. 
481, 29, L. Wd. 712. . The controlling characteristic of a vein isa continuous body 
- of: mineral- -pearing rock in. place, in. the general mass of the surrounding | forma- 
tion. Tf: it POSSESS . these: requisites; and. carry. mineral, in. appreciable: quanti: 
_ties,. iteis a inineral-bearing veil, within ‘the ‘meanng “ot” ‘the Jaw, e even though — 
of its boundaries may ‘not haye been ascertained. ga Oe des oe a 
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- The views ee by. text writers ¢ on ‘the subjec ect are also i ampOr: 
tant, and should be here stated. | 


C Lindley, i in his work on Mines, disetiéses fine siljoct a length and. “ a 


“cites many ¢ authorities (Vol. 1, Secs. 286 to 301, inclusive, and Secs. 
B22 and 323). At ‘page 582 (See. 323) he says: : o 


ee ‘The act. of. July. 26, 1866, provided. for: the: acquisition of title to veins or Yo 
sa lodes of quartz or other rock. in place bearing gold, silver, cinnabar, or copper. 


im e By necessary intendinent it excluded all other classes of metallie substances, ae 


; as well as all w hich were. non- -metalliferous. ~The placer law of July 9, 1870, 
extended the right of entry and. patent on to. claims usually” called ‘ placers, , 


including all forms of deposit, excepting veins of quartz or other rock in place.” . 


_ ‘The act of May 10; 1872, provided in terms. for the appropriation. of lands 
containing veins or lodes of quartz or other rock in place bearing gold, silver, 
-cinnabar, lead, tin, copper; or. other salnable deposits. . a2 


_ ° This is preserved in the Revised Statutes, which also contain the provisions a as 
of the placer law of 1870, heretofore referred to. Therefore, under the eRe 7 ‘ = i : 


law we find the classification to be as follows— | is 


(1) Lands containing veins or lodes’ ‘of quartz or. other Hock. in place bearing RS : 


| gold, silver, cinnabar, lead, tin, copper, ov other valuable deposits; — 


, (2) Claims usually called “ placers,”’ including all forms of deposit, excepting oar 
os veins of quarts or other rock in place. — ee : 


In another part. of. his work, after Saas ‘that to determine ihe me 


proper manner. of. appropriating public lands. containing’ valuable 9 


‘mineral deposits it is necessary first. to determine whether or not.the 


deposits are found in veins or lodes of quartz-or other rock in place, _ 


and that if so found the method of appropriation differs from that _ 
applicable to other deposits, and. that the nature and extent of the | 
rights: conferred also differ, the author further says (Sec. 299): 


A vein, or ‘lode, is necessarily r in place.” | The condition of being “in. place” . 
is one of its essential. attributes... The. term ‘ ‘ quartz or other rock: in place,” ae 
‘as used in section twenty-three. hundred and. twenty of the Revised Statutes, 
refers to its constituent clonen or the « filing ? Of" veins and lodes. oe . 


auniee. ‘Sometimes the yein materi ali is composed a of the same , character. =s; - 
of rock as the inclosing walls—the occurrence of mineral béing in the form of 
~ impregnations, . -peuetrating. the country -yoek,-or the- mineral may be but a 
replacement of the original rocks: So the statute recognizing that while the ‘ee 
material of most veins consists of quartz, yet, as this is. not universally. true, ; ae 


the. alternative, ‘ ‘or other rock in. place,” Was. introduced. AS” quartz in a. 


vein is rock in place, the statute would have. been equally as comprehensive ee ee 


if instead of saying “ veins, or lodes, of quarts or other rock in place,” it had. 
simply said ‘“ yeins, or lodes, of rock. in place.” 7 - 7 


In Snyder on Mines, after a a brief seteeen of the subject, and 2 7a 


‘after observing that, no general definition controlling i in all cases can 
be given, that “author epitomizes his views as to what lands may be- 


located as vein or lode claims, and what as placer claims, as follows Se 


_ (p. 807) : 


a First. That any lode, vein or epost. of rock in une ‘Sehw enn defined or 5: 
on definable; ‘boundaries: containing any: of. the precious or economic’ metals | or mins a 
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- : 5 erals; tGop tne ere -whethewmeétailic or non-metallic, should be held. to be and as 


vis locatable and patentable as a lode claim. or oS 
Second. That. placer includes all forms of. mineral. or: metal: pearing sali not | 


— aa by the term “ rock in ince ” and that it is again subdivided 7 


~ into— 


. (a) Gold-bearing er vel or € pine whether it be found in er aval! I beds, that is, = 


- the beds of ancient. rivers or glaciers, or whether it be in the slide or drift cae sane 


sine mountain side. or beneath the surface of a river, lake or sea. x 8 eee 
OD). Al, other forms of valuable deposit of mineral. or metal- Foesrtig® earth, 


Be including all’ forms’ of building. or other stone deposits - that are not. within. 


a : defined ‘poundaries, whether they are mineral or metal: cares or classed. as. %.. 
non-metallic or merely as: -pullding stone. 


In: Barringer & Adams on . the Law of- Mines and Mining a 7 


- 437-438, it. is said : 


| - Lode claims are descritied - in: ‘tie statute’ aS. “mining claims upon ~ veins sor Se 
ie lodes of quartz or other rock én place bearing gold, silver, cinnabar,-lead, cop: 


- od) or other. valuable deposits a (Rev. Stats. 2820), and as “ mining, loeations. ca 


28 ee) ON any inineral vein, lode, or ledge situated on the public domain” (Rev. | : > See 
‘es State, 2822). “The pr imary requisite of. such a. claim, therefore, | “is ‘that ito 


- shall ‘be upon a lode or vein of mineral- bear ing rock.” ," The nleaning of. ‘these | 


__”.. terms hence becomes of vital importance.’ The definitions thereof. adopted by’ 
a the cour ts ard not: the definitions of the geologists. These words are used in the- 


os : statutes in. the signification, which they RNS) not - the scientific man, oes iG | 


hah - the practical miner. 


A lode, therefore, in. the above ‘clauses means a: body of miner Ap eArink ocr 


a lying within walls (which.should be well defined, but sometimes are not) of- 


neighbori ing rock, usually ofa different kind, but sometimes of. the same kind, © 


| : and extending longitudinally between those walls in a continuous zone or belt. —- 


é i : Bim of: : be . * . : x 3 ok . a” : : : : : * 


The only essential quality of the rock fudlndaat within the poundaties is that 


- it must contain a trace. of: valuable mineral. . It may be loose: and. friable, or. | 


| very. hard. - “Still: it_is vein matter if it is inclosed within the country rock. 
~. ‘Thus the. two. essential. elements. of a lode are (a) the mineral-bearing rock, | 
which must. be in place and have reasonable trend and continuity, and See the. 


om : veaconably: distinet boundari ies on each side of the same, 


In Morrison’ S Mining Rights, as 150, 183, ‘it is said: 


| “The word 2 lode * and: the word “vein? are used indiscriminately. in | the ao 
2 : acts. of. Congress as well as in. the popular language, to signify. ihe same thing. i 
In Bainbridge on Mines, thé text, page 2, défines them in the same sentence:- 


“A mineral lade or vein is a flattened mass of metallic or earthy matter, differ- 


= ing materially from the rocks or strata in which: it occurs.” 


Whatever a miner would. follow with the expectation of finding ore, or. Similar 


he | phrases, have been adopted as a practical test of what is to be considered a 7 
~~ lode under the Act of. Congress Eureka Co. v. Richmond Co., 9 M. R.,; 578;. 


Harrington w. ‘Chambers, 1 Pac., 862. Any body or. belt of mineralized rock is. 


— “a lode. Book Vv. Justice Co., 58 Fed., 106; Shoshone Co. v. Rutter, 87 Fed., 801... 


At page’ 199 of the same work, m speaking of. the distinction 
_* between lode and placer claims, the same author says: | 


_ “But the U. &. Mining Acts make an arbitrary division of all niinerals. into’ 7 
_-.. two Classes, to wit: lodes and place, All deposits of metallic minerals i in a place é. 
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_ave called, when located, lode claims, and all deposits of other minerals, in place 
or not in place, are placers: _ Arbitrary as this division is, it is the only construc- | 
tion: allowable to the statute,. was at once adopted by- the Land Office and has. 

been. followed by the Courts. —Gregory v. Pershbaker, 15 M. R., 602, | _ 


| There are no reported departmental decisions which bear directly 
on the question. As long ago as 1873, however, in a circular letter 
2 issued to enivevorscenoral and registers and receivers (Copp’ sU.S. | 
Mining Decisions, 316-319) , Commissioner Drummond, of your office, — 
| feerine to the statutes relating both to vein or ode claims and to 
placer claims, and observing the importance of a construction by the 


~ Jand department of the phrase.“ veins or lodes of quartz or other rock. _ 
in place,” to prevent mistakes in locating the two classes of minerals, 


and stating that there was no reason for. supposing that the terms of 
the lode statute were employed in their strict geological signification, | 
_ held that.“ all lands wherein the mineral matter is contained in veins 


or ledges, occupying the original habitat or location of the metal Or... 
mineral, whether in true or false veins, in zones, in pockets, orinthe  ~ 


several other forms in which minerals are found in the original rock, 
whether the gangue, or matrix, is disintegrated at the surface or not, © 


are embraced within the terms “veins or lodes of quartz, or other. ee 


rock in place.” . 


. From. these authorities, india many others that might | be cited, the to: : 


following propositions are fairly deducible: - 4 | 
(1) That to determine whether lands containing a given mineral 
deposit are of the class subject to location and patent under the law — 


: applicable to vein or lode claims, resort is to be had tothe language _ 7 


of the statute, rather than to definitions of the terms ‘ ‘ vein,” . lode,” 


~ and “ledge,” given by geologists.from a scientific viewpoint. 


(2) That the statute is to be construed in the light of the prevail 
ing and commonly known use.of the terms ‘ “vein,” and eS lode,” - 


‘dceriad by miners—the result of practical experience in mining, SO e 


as to avoid any limitation in the application of the law which a_ 
. scientific definition of the terms might impose; and as well in the | 
light of the general purpose and policy which Congress had in view, 
namely, the protection of bona fide locators of ne mineral lands of 
the United States, and the development of the mineral resources of 
the country. .The definitions by the courts are not the definitions of 
- geologists; and the terms are to be considered as used in the significa- 
tion which they convey to the practical miner, ane not in the sense, 
generally used by the scientific man,. 7 a 
Tt may well. be further stated, as a proposition tne ty supported . 
by the authorities, that the amount of land which may be located as 
a vein or lode claim and the amount which may be located as a placer 


claim, and the price per acre required to be paid to the Government ~ 


in the: rep cases when patents a are obtained, and the. rights: conferred | 
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_ by- ‘the: ope, iscations aad pie ae the icondaions upon ae 


~ which such rights are held, differ so materially as to inake the ques- — 


tion whether mineral lands claimed in. any given case belong to one : 

class. or to the other, a matter of importance. both to the Government 
and to the mining cana And, it is also true, mineral lands of 
ee either. class can not be lawfully lecntod: and paterited except under - 
ee the provisions of the statute applicable to such: class. , Veins or lodes. 
may. be located and patented. only. under the law applicable to veins 


or lodes. | Deposits other than veins or lodes are subject to location - 


fs cand patent only under the law applicable to placer claims. 
_. Some of the. authorities hold the view that only. minerals of the ee 
a rhetallie class:are within the statute relating to veins or lodes; but the 
“erent: weight “of. authority is the other way. and the Department is 
3 On opinion. that the latter is the. better view. That the statute is 
.. broad enough to- embrace minerals of the non-metallic as well as the 


~ mnetallic class, wherever found.in rock in place, was distinctly held, 
after careful consideration and full discussion, in the case of Pacific 
_ Coast Marble Company v. Northern Pacific Railroad Company (25° 
_ L. D., 288, 241-243). See also 1 ae on Mines, Secs. 86, 323; 1 
- Snyder on Mines, Sec. 337.. | 

- With pr sictical pepe the aes are , to the effect that to. 
constitute a vein-or lode within the méaning of the statute the inineral 


- deposit must be borne in rock in place. Mineral-bearing ‘rock, in 


_ place, or equivalent. terms, are invariably used in defining what the 
law contemplates. as a vein or lode. “Quartz or other rock in place 
bearing gold, silver,” etc., are the. ‘terms used in the statute. ‘Two 
distinet: constituent Ane of vein matter or substance are cléarly 
recognized as essential: the rock, and the mineral borne in the rock. 

‘To this extent, ther efore, a general definition applicable to all’ cases 
_ Thay be given namely: that a vein or lode, to be locatable and patent- 


able under. the. mining laws, must. possess the elements of rock in — 


Fe place: bearing. one or more of the minerals specified in the statute, 


eas or some. other mineral ‘that would be embraced within the added words 


“ other valuable deposits.” | | 
_ That. it has been ‘difficult, if not. impr acticable, to give any broad 
‘and general definition contecliaip as to all feattires ane in all cases is 


2a : beyond doubt, but the difficulty has not been with respect to the terms 


“quartz or athe: rock,” but rather with- respect to the term “in | 


place,” as applied to a given. deposit of mineral-bearing rock. As — 
to this feature of the statute the varying conditions existing in ‘dif : 


ss ferent States and ‘mining districts have resulted in apparently inhar- 
~ monious definitions by the courts. . But there is\no: substantial con- 
flict. Fhe definitions are simply predicated upon. different condi-— 
ae tions, each upon the peculiar situation, formation, and boundari les of 


ae. ore deposits or vein matter, in the vorcculay mining district | 


e ‘ 
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- where the claims: bavolged: were Tenis: The autnoneee recognize | 

_ that definitions have been given in some of the States and mining: 

districts that would not be applicable to conditions tn other States or |. 
mining districts. | : bed : | 

_. Further than as above meaerted it is not here necessary, nor is it 
intended, to give any general definition of the terms under consider- = 

taion.. In view of the authorities, and of the considerations already — oe acs 


stated, the Department is clearly of opinion that the deposits of | 
marble j in the claims in question are not vein or lode deposits within | 


the meaning of the statute, and that the lands embraced i in the entry -_ 
are therefore not. subject to location and patent under the provisions _ 7 
| applicable to vein or lode claims. This is not because the deposits. = 


are not “ij in vein or lode formation,” as stated in your office decision, . 


but rather, or at least primarily, because the deposits are not of the” he oe 
kind, or character, contemplated by’ sections 2320 and . 2322. oThe a 
Sa marble involved is not mineral-bearing rock in the sense of the statute. ee 

There is no claim or contention that it contains even a trace ofany. 

of the minerals named in the statute, or of any other mineral sub-_ ae 
| stance, distinct from. the rock itself. i. 


The lands can be located and patented, therefore, aie midee hee 


5 ieee applicable to placer claims. As strengthening. this view, an d oe 
as unmistakably showing the mind of Congress as to the manner of Sigh she 
obtaining title to lands: containing valuable deposits of marble, OF! us 
_ building stone, it is important to refer to the act of August 4,1892 
- (27 Stat., 348), wherein it- is expressly. declared that. Jands. chiefly me 


valuable for building stone shall be subject to-entry “ under the pro o- 
visions of the law in telat on to placer-mineral claims.” | a 
It would serve no useful purpose to pursue the subject futher, Te 


is clear that the entry in question was unlawfully allowed. and must. 
‘be canceled. This conclusion renders it unnecessary to consider any he 
other question raised by the appeal. | = 
As modified by the views herein expressed, the decision of your y ge, 


oe on the one question consider ed is affirmed. 


. MININ G LAWS AND REGULATIONS THEREUN DER. 


-Circurar. 


- -.. The circular of United States mining Jaws and regulations there- _ 
‘under, approved July 26, 1901 (31 L. D., 453), reapproved for 
reprinting in pamphlet form 1 May 21, 1907, without substantial 


change therein except’ the substitution of amended paragraphs 18, 


3 3%, 44,90 and 147, and the: insertion of legislation relating: to mineral = a 
| lands enacted : since the former gt uahas of said circular. a 3 


poe eo a a vitizen of the United States, or who has declared his _ 


‘ii eee 
| Circunar. | | 
Depart Ment OF ea ‘Lnrerior; . | 


GrneraL Lanp Orrics, 
_ Washington, D.O., April 12, 1907. 


The failowing Coa land laws relating to the public- land: States 


ise | and: Territories. aad to the district of Alaska, together with the rules 


and regulations as NOw applicable, are herewith: published | for the 


“instruction of the local land officers and the information of intending ~— 


ee applicants. All rules and regulations heretofore issued under: said — : 
laws are hereby abrogated. : | : 


: PART ae 
Tine XXX1 Cuarren oo 


ae . “MINERAL LANDS AND. MINING RESOURCES. 


“Sa, 9847. Every’) person bets the age of ewenty-i -one years, ees is e 


Entry: of coal 


oe intention to become such, or any association of per- lands, | 3, March. 


1873, .c.° 279, Ss. 1; a 


a sons. severally ‘qualified as above, shall, upori appli- ¥- 1%, p . 607. 


.. cation to the register of the proper land office, have the right to ante _ 
~ by legal subdivisions, any quantity of vacant eal lands of the United 

- States not otherwise appropriated or reserved by competent authority — 
not exceeding one hundred: and sixty acres to such individual person, — 


= ae or three hundred and twenty acres.to such association, upon ‘payment 
20, the receiver of not less: than ten dollars per acre for such lands — 
where the same-shall be situated more than fifteen miles from any 


ag as above provided, who have opened and improved, oa 


, completed railroad, and not less than twenty dollars. per acre for such : 
| lands as shall be within fifteen miles of such road. | | a 
“ Sxc. 9348, Any person or association of persons severally qastiaed. . 


_ shall-hereafter. open and improve, any coal mine or coal lands. Ibid., 


a mines upon. the public lands, and shall be in actual * - 
possession of the same, shall be entitled. toa cae eee right of entry, 
under the preceding section, of : the mines so opened and improved: 


_~ Provided, That when any asgociation of not less than four persons, 


severally qualified as above provided, shall have expended. not less 7 


than. five thousand dollars‘i in working and j improving’ any such mine 


or mines, such association may enter not exceeding six. bundred and 
7 forty acres, including’ such pang Pe proveuenes | 


Preemption eo 


_ Lbid., 8. 


4 
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“Sue, 2849, All claims under ihe preceding section must be pree 


| _ sented to the register of the proper land _ district 
Bueeeaier claims 
of coal land to be Within sixty days after the date of actual possession 
presented within 
sixty days, &e. and the commencement of improvements on the land, . 
| by the filing of a declaratory statement therefor; but — 
when the township plat is not on file at the'date of such improvement, 
filing must be made within sixty days from the receipt of such plat: 
at the. district office; and where the improvements shall have been 
-inade prior to the expiration of three months from the third day of 
7 March, eighteen hundred and seventy-three, sixty days from the ex- 
-‘piration- of such three months shall be allowed for the filing of a 


declaratory statement, and no'sale under the-provisions.of this section — 


shall be allowed until the expiration of six months from the third 


| day. of March, eighteen hundred and seventy-three. . | | 
SEC. 2350. The “three preceding sections shall be held to auiiones 
Only one entry 
gina Ivid., 8. persons; and no association of persons any member 
of which shall have taken the benefit of such sections, 


i: either : as an individual or as a member of any other association, shall 
enter or hold any other lands.under the provisions thereof;. and no— | 
member of any association which shall have taken the benefit: of such - — 


[bid 8. 6 


‘sections shall enter or hold any other lands under their provisions; 
and ‘all persons claiming under section twenty-three hundred and — 


only one entry by the same person or association of 


forty-eight shall be required.to prove their respective rights and. pay th 


for the lands filed upon within one year from the time prescribed for. . 


filing their respective claims; and upon failure to file the proper. - 


notice, or to pay for the land within the required period, the same ca 
3 shall be subject to entry by any other qualified applicant... Esp 


gc. 2301. In case of conflicting claims upon coal- lands arlene the j na 


improvements shall be commenced, after the third 
nants claim day of March, eighteen | hundred and: seventy-three, _ 
| | »yriority of possession and improvement, followed by 
proper filing and continued good faith, shall determine the prefer- 
 ence-right to purchase. _ And Tals where improvements have already. 
been made prior to the third day of March, eighteen hundred and _ 
seventy-three, division of the Jand claimed may be made. by legal 
subdivisions, .to.include, as near as may be, the valuable improvements — 
-_of the respecttve: parties. ‘The: Commissioner of thé. General Land — 
_. Office is authorized to issue all needful rules and regulations for car- 
rying into effect. the provisions of this and the four.preceding sections. 
| Suc. 2352. Nothing in the five preceding sections shall be construed 


to destroy or impair any rights which may have at- a 


Rights reserved. tached prior to the third day of March, eighteen 


7 lands valuable for mines of gold, silver, or copper. 


hundred and seventy-three, or to authorize the sale of, sug 
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4 The sale of a oe 1s provided for— 
ee. By ordinary cash entry. under section 2347 ; 


- (b) By cash entry under a preference right jo purchase acquired | 7 i 


by compliance with the provisions of section 2348. . an 
_ 2, Coal lands may beentered only after survey and by legal. sub- 


divisions -The'lands must be vacant and unappropriated and must 


~~ contain workable deposits of coal and must not be valuable for mines. 
of gold, silver, or copper. Lands containing es are included 
: under the term “ coal lands.” | | 

+ 8B ‘Entry by an individual may be. stad only, by a person above 

the age of 21 years who. isa citizen of the United States or has de- 
‘clared his intention to become such, and shall not embrace more than: 


160 acres. ‘Entry by an association of. ‘persons may. embrace 320 — a 


. acres, but each person composing the association must be qualified 
-as in the case of an individual entryman. A corporation is held to | 
be an association under the provisions of the coal- land law. ; 
_ 4. When an association of not less than. four persons, severally. 
_- qualified as required in the case of an ‘individual entryman, shall have 
| expended not less than $5,000 in working and improving a mine or 
mines. of coal upon the public lands, such association may enter not 
a exceeding 640.acres, including such mining improvements: 7 
5. But one entry. a coal lands by ¢ any person or association of per- 


. sons is allowed by the law. No person who, and no. association any — 


“member of which, either as an individual or as a member of an 
association, shall age had the’ benefits of the law | may enter or hold — 
any other coal lands thereunder. The right so to enter or hold is . 
exhausted whether an entry e embraces in any instance the maximum 


area allowed by the law or less; also by the acquisition of a prefer- 


ence right of entry unless sufficient cause for the abandonment. thereof 


is shown. Assignment of a preference right of entry under section 


2348, Revised Statutes, will not hereafter be recognized. _ 
6. Information will be furnished registers. and receivers by the 
| Gommissioner of. the General Land Office of the price at which all . 
. coal lands in their respective districts will be offered. The local - 
Jand offices will from time to time be furnished with schedules and — 


| _ maps (1). showing lands known to lie without ascertained coal areas _ 
-. and open to. entry. under the general land laws, according to the 


character of each particular tract; (2) showing lands known to — 
contain workable deposits of coal, whereon . prices will be fixed - 
upon information derived from field examination;. and (3) showing 
lands containing coal of such character as may, from their loca-— 
tion at a distance from transportation lines, be sold at the : minimum “= 
price fixed by the statute ¢ aS hereinafter stated. | | | 


+ 
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iat lana. officers will: cy. coal entries for lands in: ‘the first ace 7 
third classes at the minimum price fixed by the statute, and for those . oo 
- in the second class at the prices stated: in the schedules: and maps . 

- furnished them. Lands listed in classes 2 and 8 are subject to entry ~ 


- under the coal-land laws only, unless shown by the applicant to be of 


such character-as to be subject to entry under some other law. For | 
those lands listed as of the first and third classes (when entered under | 
the coal-land laws) the price is not less than $10 per acre when 
situated more than 15 miles from a completed railroad and $20 when - 
situated within 15 miles of a completed railroad ; and where the lands 
he partly without such limit, the higher price must be paid for each 
smallest legal subdivision the ere part of which lies within 15. - 
_ wailes of such railroad. The term ‘ ‘completed railroad ” is construed eee 
to mean a railroad actually. constructed; -equipped,y-and operating at 
the date of entry: The distance is to be calculated from the point on ~ 
such railroad nearest the lands applied for, and the facts in each case a fi 
must be shown by the affidavit.of the eoplcant corroborated by the 
affidavit of some disinterested credible person pa actual knowl- 


c ae thereof. 7 
Gok preference right of entry accrues only where a person or as- 
Pere of persons, severally qualified, have opened and improved 


‘proved on the land claimed. 


There is no authority under jwhich a coal mine -upon eaBnG ae 
entry not having be made, may be worked and operated for profit — 
and sale of the eoal: or beyond the opening and improving of the mine ~ 
as a condition precedent to a preference right under section 2348 of 
the Revised Statutes. To preserve a preference right of entry speci- 7 


fied in the statute the person or association of persons having ac- 


- quired the same. must present to thé register of the proper land dis- ; 
trict, within sixty days from the date of actual possession and com- _ 
 mencement of improvements upon the land, a declaratory statement 


_ therefor in all cases where the township plat has been filed. When 


the township plat is not on file at the date of such improvement such « : 
declaratory statement must be presented within sixty tye from the ‘ 


receipt of such plat at the district land office. 


_ 8. After entry has been allowed the local officers. have no. aes : 
‘to order a hearing or make further determination. with respect to it, 

except upon instructions from the General Land Office. They will, 

- however, receive all protests against it and promptly forward them, 


~ a coal mine ‘or mines upon the public lands and shall be in actual 
possession thereof and not by the filing of a declaratory statement. — 
A perfunctory compliance with. the law in this respect will not. 
suffice, but a mine or mines of coal must be in fact opened and im- .:~ 


— together with a statement of the facts shown by their cocoree for con- — 


a sideration and action. 


~. 


: pur chase. the - 


a : the lands subject to sale at the district land office at’ 
> - years of age and a citizen of the United. States (or. have» 
: declared. my* intention: to: become: a citizen of the ‘United, States) + : ‘that. I have — 
io never,- either as-an- individual or as. a member of an association, held, except oe 
2 : —, OF purchased any. coal’. ‘lands: under: the aforesaid ‘provisions of. thes, <= 
ee Revised. Statutes ; that I was in possession of, | and commenced improvements ; 

, A: D..19—, and have. ever since — 
- remained. in actual. possession continuously ; * that L jlave opened and. improved’ : 

Pie. ee yaluable mine of. coal ther eon, and have expended in labor and improvements ses 

~. on ‘said -mine. the sum of 

- follows : (Here describe: the. nature. and | char acter of the. improvements ) ; : and... ae 

oe ec do fur thermore solemnly swear that I am well acquainted with the character. =: |. 

+ of said. descr ibed. land and with each and every ‘legal subdivision thereof; that. ~~ 

omy knowledge of said. land : is such as ‘to enable me to. testify. understandingly _ | 


moe swear: that I. an.- 


oe on, said tract on the 


oe “9. Pie 6 sate it. is Cou patent for the ieeat oiiges te Seder a hear- 7 
ce ing on sufficient grounds set forth under oath by any protestant. - 

10. When it is. ‘sought to purchase otherwise than in the exercise moe 
a preference right the’ party will himself make oath to the following : 


ap plication, which must be. presented to the register : 
I, - 

















‘quar ter of secon , in township-— of range 
eS ‘the’ district: of: lands subject, to sale. at the land. office at. 











tion; that I make this | application in. good. faith for my own benefit, and not, 


ee - directly - Or: indirectly, in. whole . or in part, in. behalf of any’ ‘other. person or : ee 
persons. whomsoever 3 and I do further swear. that I am well acquainted with 2 
.. the character of said ‘described land, .and with each and. every legal subdivision Get 


thereof: that my knowledge. of said land is such. as to enable me to tes tify 
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» hereby apply, under the prov isions of the Revised. Statutes 


= i es 

, and. containing slr ae 

acres ; and T solemnly swear that no portion of said tr act is in the posses- : 

- Sion. DOF any. other party. or parties who has» or have commenced improvements nae 
ee thereon for. the development. of -coal; that I am. twenty-one years of age;.a. — : | 

-. Citizen ‘of the United. States. (or haye declared’ my intention to. become a 
- ° citizen of the United States), and. have never held, except - = 


- “or purchased - ; = : 
- any lands under said act, either as an individual or as a member of an associa-.. 


- ~-understandingly with reg rard thereto ; that said land contains workable deposits - gee 


- Lof coal; that there is not to my knowledgé within the limits thereof any valu- 
ee ~ able yein or. lode of quar tz or other rock in place beari ing gold, silver, or ‘copper, 
wae < and. that there is not. within the limits. of. said. land, to muy. Imowledge, any 
Ce ae age. valuable deposit of. gold, silver, or copper. So help me God.’ 7 


“11. Where a preference right. of entry is. sought. to. ike preserved 


EG the: required seen statement aust be substantially as. follows :. = 


I;'- 

















quarter of section —— of. tow nship - of range. aes , in the district. of 











“day of. 








dollars, the labor and impreyvements. being. as 





oa ie , do her eby declare my intention to purchase, in the- exercise. | 
oT OL: a preference ae under the provisions. of the Revised Statutes of the ea 
ras United States relating to the sale of' the see lands. of the United States, the 


; and I do solemnly | a 


with. regard thereto ; that ‘there is not, to my knowledge, within the. limits — ees 


; - thereof any valuable vein or: lode of quar tz or other rock. in place beari ing gold, . 4 
: silver, or ‘copper, and. that there is. not within the limits of said laud, to. my - 
oa knowle d ge, any v aluable deposit of gold, silver, or copper. - So help me God. 


“12. One year from. and after the expiraifion of. the period allowed 


: = for: filing: the: > declaratory, statement: is. even within: which to make a 
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| proof nial ne ‘but the ie officers il aloe no nee to nak | 


ou final proof and payment except on special written notice to all others | 


who appear on their records as claimants to the same tract. No. 
notice will be given to parties whose declaratory statements. have 
_expired by limitation under the law. | wae 
13. A declarant will not be permitted io file after the expiration of 
the sixty days allowed nor to exercise a preference right of purchase’ 
after the expiration of the year. , 
14. When it is sought to purchase, in the exercise of a preference | 
right, the applicant must himself make the following athdavit, which 
must be presented to the register : | 


1 








, claiming, under the pr ovisions of the Revised Statutes of the 


United. States eatntine to. the sale of the coal lands of the United States, the ee | 








: “pr eference right to purchase the quarter of section 
of range ——, subject to sale at. the district land office at 








’ in BONDE Mes, ate s ‘ ms 
, hereby apply _ . 


to purchase and enter: the same ; -and. I do solemnly swear that Tr have not. oe 





~ hitherto ‘held, except. 
member of an association, ‘any. coal lands. under: the. aforesaid. pr ovisions of the 


-or purchased, either as an. individual | or as a ee 


law; ‘that I have expended in: developing coal’ mirzies on said: tract, in labor : | 





dollars, the nature of 5 such. improvement 
-; that I am now in, the actual possession - of. 


and: improvements, the sum of. 
being as follows: 








said mines, and make the entry. in good faith LOF my own benefit, and not, . | 
of directly | or indirectly, in whole or in. part, in behalf of any person or persons * 
~ awhomsoever; and [I do furthermore swear that I.am well acquainted with the = 


character of said described Jand,. and with each and. every. legal subdivision . 


thereof; that my knowledge of said land is such as to enable me to testify _ aa 


understandingly with regard thereto ; that said. land contains workable -deposits — 


; of coal; that. there is not, to. my know ledge, within the limits thereof. any oa 
valuable vein cr lode of quartz or other rock in place bearing gold, silver, or. 
copper; and that there is not within the Timits of said land, to my ‘knowledge, ar 


any valuable deposits of gold, silver, or copper, So help me God. 


15. “Where purchase and. entry, whether in the exercise ae a wens | 
ence right or otherwise, is made by an association, each member 


- thereof must subscribe and swear to the application or’ affidavit, the | ; a 


necessary » changes. being. made. to cover the joint possession and (eX- 
| penditure and the purchase and entry in their joint interest. 

16, Each application, declaratory statement, and affidavit, forms 
whereof are given above, must be verified befare the register or 
receiver inthe land district wherein the lands involved are situate. 
Under this regulation 1 no verification can be made outside of such — 
land district. | 

eg Upon the filing of an 1 application to puro coal lands ander 
the provisions of paragraphs 10 or 14 the applicant will be required, 
at’ his own expense, to publish a notice of. said application in a news- 


te paper nearest the; lands, to:be designated’ by: the register,.for'a: period oe 


of thirty days, during which time a similar notice must be posted in 


the local. land ollice and in a conspicuous place. on the land. — ae 
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‘notice should sees ane land applied for and state that the purpose — <7 


ee thereof is to allow all persons claiming the land applied.for, or desir- 
ing to show that the applicant’s coal entry should not be: allowed for 


hah reason, an p Cepereun ty to file. objections with the local Jand he | 


-  offiéers. 


7 - Publication. ‘must: be ae: siufiviesitly 4 in advance i permit entry | 
a within the year specified by the statute, 2 
18. After the: thirty days period of newspaper: -ipablieation has 
expired, the claimant. will furnish from the office of publication a 


sworn statement. (including an attached copy of the published notice) 


*. that: the notice was published: for the required period, - giving the 
first. and last date of such publication, and his own affidavit, or that 
of some credible person having personal knowledge of. the fact, 
: showing that. the notice aforesaid remained conspicuously, posted: 
—tpon the land sought to be patented during said thirty days publica- 


7 ; i. tion, giving the dates. The register shall certify to the fact that the ae - 
a notice was posted in his office for the full period. of thirty days, the. 2. 


4 certificate to state distinctly, when such posting was done and how _ 


~ long continued, giving the dates, . In no:case shall entry: be allowed ap 7 as 


7 until the proore specified have been filed. , | mad 
19. Of the following forms, the one appropriate to thé sections of _ 


© (ge tertory) of 


| : he Revised Statutes under which application is made should be used 
7 for publication of all notices of application to. enter coal lands: 


Seey ‘Notice: for FO ari 
COAL ENTRY. _ 


“ | (Sec. 2347, R. S.) | = 








~ Land Office, 
, , 19— 








‘Notice - is petene given that , of = ‘county of - 
a (or Territory) of » has. this day. filed. in this office his: application | fs pur: - 
chase, . under the: provisions. of. section 2347, UL i Revised eee the - of 
section No. , township’ No. , range’ No. : 

Aly and all persons claiming adversely the Jands sesieibed: or desiring to ; 
* Object: for. ‘any: reason. to the sale thereof to applicant, should file their affidavits 
of protest in this. office on or before. the | day of - , 19—, otherwise the _ 
: application may be allowed. Say a : | 







































































ae re i Se acre , Register. | 
., ae for Puelowiae. 3S 
— COAL ENTRY. 
“Rete: 23 348-52, R. 8. oa 7 
_ Land Office, re | 
_ Notice is hereby given. that ——— , of — com of | State 
, who, on the day of : 


—, filed in isomee wis 


= lands. 


re 
vue 
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his Seal eels ator y Siatoment for the _ of section No. toaasis No.- . 
- yange No. ——, has this day filed in this” office his application to purchase | said 
dJand under the provisions of sections 2348 to 2352, U. S. Revised Statutes. : 

Any. and. all persons claiming | adversely the . Jands: described, or. desiring to- 





object for any reason to the entry thereof by: ‘applicant, should file their affidavits ue a 7 


, 19 








7 . of BLobest in LEDis office on or petore the - ey of 


+ Register. 








-: 20. When it-1s. s sought to purchase, either by ona a oftt'y ae vs 2 
_ In the exercise of a. preference right, the register, if he finds the tract 


c applied for is vacant; surveyed, and unappropriated, and that the | 
claimant has complied with all the laws and. regulations relating to . 
~ the acquisition of coal lands, will so certify to the receiver, stating the = 


precribed. purchase price, and the applicant must then pay the same. 


‘91. The receiver will then issue to the -purchaser a duplicate | , 


. receipt, and at the close of the month the register and receiver will | : : 


‘make returns of the sale to the General Land Office, whence, if the 


tie proceedings are found tobe regular, a patent. will be issued; and on ~ 


| surrender of the duplicate: receipt such. patent will be ajelivored: at 


the option of the patentee, either by the Commissioner at Washington a . 


or by the register at the district land office. 


oe An application for. cash entry will be subject 6 any. valid : E a? 
ei adverse right which - may have attached to oe same land pursuant.” ca 
to section 2348, Revised Statutes. . 


23. Qualified persons or associations - who are eerie in pos : 


session of tracts of coal lands which-are- still unsurveyed may, 
. under sections 2401, 2402, and 2403, Revised Statutes, as amended by) 
= the act of August 20, 1894, ee to the surveyor-g -general for the haste (Re 
survey of the township or townships, or portions thereof, embracing — 
the lands claimed, to be specified as nearly as practicable. Each such 


i application must be accompanied. by the affidavit of the applicant or 


- gpplicants, duly: corroborated. by“ at. least . two: competent: _persons, Ee _ 


“setting forth the qualifications of the former as claimant or claimants 


of the. land, the facts constituting their possession, the. character oe 


of the land, and such other facts in the case as are essential in that 


-connection. If the surveyor-g general approves the application. lie : 


will thereupon transmit it to the Generel Land Office sala Le afh- = 


 davits and his report. = sae = 
24. The “ Rules of practice in cases Bekore: ihe United States a are 


: trict land offices, the General Land Office, and the Department of 
the Interior” will, as far as applicable, govern all cases and pro- | 
ceedings arising under the statutes providing aia the sale of coal 


25. Local officers will report at the close of each eke as « salles (cme 


of coal. lands ” all filings and entries in separate abstracts, com- - 


menelne, with No. 1 and thereaiter proceeding: consecutively in the me 
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“or eee of heer rebepiion. Where a séries: sof nuinbaes hae alieady been . 
~ commenced by. sale of coal lands they will continue the same e without _ 
+ change = 

‘PART T’ 


eek LANDS IN ALASKA. 
“Tact Tune G6, 1900 (81 Stat, 658); ‘J 


= AN ACT To extend the coal: land laws to the district of Alaska. 


a BD it eee. by the Senate and House of Representatives of pee i eee 


» Orato’ States of America in Congress assembled, That so much of 


“the public-land laws of the United States are hereby. extended to - i 


Ne district of Alaska. as relate to coal lands, namely, sections twenty- : 
three hundred and forty-seven to twenty- three hundred: and AEtys EVO; 


2 : inclusive, of the Revised Statutes. 


[Act April 28, 1904. (33 Stat, 525). } 


AN ACT To. aver an act entitled: “An act to extend ‘the coal- jandl laws to the: 
| district of Alaska, m approved June sixth, nineteen hundred.. 


Be it enacted by the Senate and House of Representatives of the 
> United States of America in Congress assembled, That any person 


: or association of persons qualified to make entry unider the coal-land © 


laws of the United States, who shall have opened or. improved a 
coal. mine or coal-mines on any of the unsurveyed public lands of | 
the United States 1 in the district of Alaska, may locate the lands upon 


we which such mine or mines are situated, in rectangular tracts contain-. - 


ing forty, eighty, or one hundred. and sixty acres, with north: and. 
south boundary lines run according to the true meridian, by marking. 
‘the four corners thereof with permanent monuments,:so that the- 
boundaries thereof may be readily. and easily traced. “And all such. 
locators shall, within one year from the passage of this’ Act, or 
within one year from making such location, file’ for record in the 
-_ Recording, district, and with the register and receiver of the land 


- district: in which the lands are cea: or situated, a notice contain- 


ing the name or names of the locator or. loentors: the date of the — 
location, the description of the lands located, and a reference to. 
such natural objects or Cee monuments: as s wil aes ener 
~ the same. : | 7 
Src. 2. ‘That such locator or locators, or their assigns, 96 are a 
zens of the United States, shall receive a patent to the lands located 
“by presenting, at any time within three years from the date of such 
notice, to the register and receiver of the land district in which, the 
~ lands’so located are situated an application therefor, accompanied by 


ee certified copy ofa at of survey and field notes: thereof, made by - 
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TF United Sistas deputy. surveyor or a United ee aineval a i 
veyor | duly approved by the surveyor- -general for the district. of 5, ay 


_ Alaska, anda payment of the sum of ten dollars per acre for the oo 

_ lands applied for; but no such application. shall be allowed until =~ 
after the applicant has caused a notice of the presentation thereof, Ogee 

ie ee ‘embracing a description of the lands, to have been published ina | > 

- newspaper in the district of Alaska published nearest the location of oe 


the premises for a period of sixty days, and shall have caused copies 
_. of such notice, together with a certified copy of the official plat of 
survey, to have been kept posted i ina conspicuous place upon the land 


os applied for and in the land office for the district. in which the lands - — 


“are located for a like period,.and until after he shall have furnished eo ; 
proof of such publication and posting, and such other proof. as is |. s+ 


. required by the coal-land laws: Provided, That nothing herein. con- -" PES 
tained shall be so construed as to authorios entries to be made or 


title to be acquired to the shore of any a an waters within said ra 


clistrict. 
— Sxc. 8. That during such period of se and publication, or 
within six months thereafter, any person or association of persons — 
having or asserting any adverse interest or claim to the tract of land 


or any part thereof sought to be purchased shall file in the land office — - 
where such application is pending, under oath, an adverse claim, set- 


ting forth the nature and extent thereof, and such adverse claimant : | 
shall, within sixty days after the filing of such adverse claim, begin - 


an Sion to quiet title in a court of competent jurisdiction wihin the 2s 


‘district of Alaska, and thereafter no patent shall issue for such claim 
until the final. adjudication of the rights of the parties, and such 
patent shall then be issued.1n confor mity with = final deer ee ot such 
court therein. 

Sec. 4. That all the provisions of the coal-land laws of as United | 
States not in conflict with the provisions of this Act shall continue 
and be in full force in the a of Alaska. ) | 7 


RULES AND REGULATION 8, 


| 4, Persons or associations of persons locating oe en ing eal iene eos 
in the district of Alaska under the provisions of the act of April 28,0 


1904 (33 Stat., 525), amendatory of the act of June 6, 1900 (31 Stat., 


658), are ne to possess the qualifications of persons or associa- 
tions making entry under the general coal-land laws of the. United Dali 
- States, and are subject to the same limitations. 


2. The lands must be vacant. and unappropriated, and must con- 


tain deposits of coal, and must not be valuable for mines of gold, sil- _ 


ver, or ‘copper. Lands containing penis are included under the = 


term ‘ ‘coal lands.” 
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3 Entry bys an. endinidual may. e made: -baly by’ a. ‘person abaya: 7 


ao ake age of 21 years, who is a citizen of the United States, and shall en 

Ps not embrace more than 160 acres. Entry by: an association. of per- ed de, 
= = “+ sons may embrace 820 acres, but each person composing the asso cia. A 

tion: must. be’ qualified as in the case of an. individual entryman. A 


* corporation 1s held to be an association uo the “pt ovisions of. the -.. 


Cee land law. . : 7 7 te. ea te 
. When. an association of ‘not. less than four persons, as 


= “qualified as required in the case of an. individual entryman, shall 9: ; 


have expended not less than. $5,000 in working and improving a mine. ~ 


~~ or mines: of coal. upon the public lands, such association may enter. 


: not. exceeding 640 acres, including such mining improvements. oe 
28 Dy But: one entry of coal lands by any person or association of | | 
_ persons is allowed by the law.’ No person who, and no association. . 


- any member of which, either as an individual or as a member of an 


«association, shall have had the benefits of the law may enter or hold 


other coal‘ lands thereunder. The right so to enter or hold is ex-. 
_ hausted, whether. an entry embraces in 2 instance the maximum 
area. allowed by the law or less. ase : 
6. There is no authority under which a eal mine upon public 
lands, entry not having been made, may be worked and operated for 
profit and sale of the coal, or beyond the opening and improving of ve 
. ie mine as a condition precedent to the right to apply for patent. 
7. The requirement of the statute with respect to the form of the 
| a sought to be entered is construed to mean that the boundary 
lines of each entry must be run in cardinal directions, i 1, e., due north 
and south and east and west lines, by. reference to a teas meridian 
(not magnetic), with the’ exception of meander lines or.meanderable — 


streams and navigable waters forming a part of the boundary lines - 


of alocation. Those meander lines which form part. of the boundary i 
.of a claim will be run according to the directions in the Manual of. 


| _ Surveying Instructions, but other botindary lines will be run in true 
east. and west and north and south directions, thus: forming rec- 
ee tangles, except. at intersections with meandered lines. - a 


8. The permanent monuments to be placed at. each of the four Con 
_ ners of the tract located may consist of—_ 7 | 
First. A stone at least 24 inches long, set 12 inches 4 in the ground, es 


ae with a conical mound of stone 13 feet high, 2 feet base, alongside. 


Second. A post at least 3 feet long by 4. inches square, set 18 inches © 
in the ground, and surrounded: My a substantial. mound of stone or” 
| carth. :s | 


| - Third. | A rock i in Hplaee er whenever possible, the identity of all ’ 
corners should be perpetuated by. taking courses and distances to 


_ bearing | trees, rocks, or other objects, permanent objects peng selected | F 


ee ox bearings. whenever posable: 
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“Os Iti 18 further pr jnded by the first schon of the act that é séithin = = 
one year from the date of the passage of the'act or within one year. : 


ee from making the location there shall be filed for record in: the’ record- oe 


ing district and with the. register and recelver of the land district in — | 
| which the land i 18 situated a notice containing the'name.or names. of at 
_ the locator or locators, the date of the location, the description of the 
lands located, and a reference to such natural objects or. permanent «ee 
monuments as will readily identify the same. In other words, the 
notice should contain a complete description in. every particular’ of Poe ass 


the claim as it is marked and monumented upon the ground, 


10. By the second section of the act the locator or his assigns is is iv 


- allowed three years from the date of filing the notice prescribed | 10 - =. 


the first section of the act within which to file an application with — 


_ the local land officers for a patent for the land claimed. ~ It will thus a a - 
be seen that persons or associations of persons claiming coal lands i in He 


that district at the date of the passage of the act have four years” 


from location or from the date of the act within which to peceut 7 


their applications for patent. 
‘11. Persons or associations of per sons. who: fail _ Seootd: ‘their 


notices within the time prescribed by the first section of the act, or 


- fail to file application for patent in the time prescribed by the secon 


| section, forfeit their rights to the particular tract located. 


12, With the application for patent the claimant must file a certi- 
fied copy of the plat of survey and field notes thereof made by a 
United States deputy surveyor or a United States mineral surveyor, 
duly approved by the surveyor-general for the district of Alaska. 
Under this clause of the act it will be allowable for the claimant, at 
his own expense, to procure the making of a survey by one of the 
officials mentioned without first making application to the surveyor-. 
general, but the survey when made is to be submitted to and approved _ 


| by the surveyor-general and by him numbered serially, . . 
13. The survey must be made in strict conformity with or be ‘s, 
~ embraced within the. lines of the location as appears from the record = 


thereof with the recorder in the recording district, and must be made _ 
in accordance with the regulations relative to. mee and placer mining ~ 
claims so far as they are applicable. 

14. Upon the presentation of an application for patent, if no reason. 


7 appears for rejecting it, it will be received by the. register and — 


receiver and the claimant required to publish a notice thereof for the 
period of sixty days ina newspaper in the district of Alaska pub- 
lished nearest the location of the particular lands, and to cause a ‘copy. 
thereof, together with a certified copy of the official plat of survey, 


to be posted and remain posted throughout the period of publication - 


ina ee Dee upon the land applied for, and the Tegister a : 
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i will post a copy of snelt notice and official plat in hig office ‘for ‘ite: ee 


game period. “When. the notice -is published in a weekly. newspaper ee 
ee nine consecutive insertions are necessary ; when i ina daily newspaper, Cees 
- the notice must appear in each issue for sixty-one consecutive issues. 9 
In both cases the first day of “issue must: be excluded in nee oe 


: the period of sixty days.. 


15. The notice so published must embrace all the data. given in ite | 


oe posted upon the claim and in the local land office. In addition «3. “i 


to such data, the published notice must further indicate the locus Ona ee 

~ 2... the claim by. giving the connecting line, as shown by the field notes 
es and, plat, between a corner of the claim and a United States mineral. 2." 3, 
monument ora corner of the public. survey, if there is. one, and. Ax, bg ee 


othe: boundaries of the claim by courses and distances. » . eo dee 
ee The publication. in the newspaper and the posting upon the land meee: 
aon and i in-the local land office must cover the same period of time. ea 

16; Upon the expiration of the sixty-day period. prescribed thes * oe 


eee claimant may file in the local: land office a sworn statement. from the eae 
a office of publication, to which shall be attached a copy of, the notice oe 
ae published, to the effect that the notice was published for the statutory = > 
period, giving the first and last day of such publication, and hisown. 
affidavit showing that the plat and notice aforesaid: remained-con- ° 

Be _ spicuously posted upon the claim sought | to-be patented. during Che 3c 
-. sixty-day. period of publication, giving the dates. The register will — aH = 

: ~ also | file with the record a certificate showing that the notice and plat. a 


were posted in his office for the full period of sixty days, such cer- / 
~ tificate to state distinctly when such posting: was done and how long — 

ee continued. ~ oe oe he 

Not: ie than Six mionths: after the expitation of Ge per iod: ‘of cat Ronee 


| toe ‘publication, if no objections are interposed or adverse claim filed, . : 
entry may ‘be allowed upon payment. of the price. a acre ‘specified oe ee 


we by the act, which i is $10 per acre in all cases. 


ee The proviso to the second section of the act is as eee 


= ‘That. nothing herein contained shall be. so’ construed as to authorize entries ve oe 
oe 7 be made or title to be peqaired to the shore of any navigable waters, within 


‘ said. distr ict. 


- The. term: “ shore ” is defined to mean the aad lying between high 


_ and low water marks of any navigable waters within said district. 
| 18. Section 3 provides. for the assertion. by any person or assocla- 
_ tion of persons of an adverse claim, and requires that such. adverse 


- claim ‘shall be filed during the period of posting’ and publication _ 


or within six months thereafter; that it shall be under oath, and ee 
. “set forth the nature and extent thereof. | 


19. An adverse claim may be verified by. the oath a the adverse 


ae claimant « or by the oath of any duly author ized agent or attorney in: 
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ae ae of die: idee lawn cognizant of the acts ed. a oie Site 
[verified by such agent or attorney. in fact he must ‘distinctly swear 
es : e “=that: he is such agent. or attorney 1 in fact and accompany his affidavit. Sad 
oa 2 Dy proof chersor: The adverse | claimant should set. forth fully thes os. 
-. nature and extent, of the interference or conflict by filing with his’. 
ae adverse: claim | a plat. showing. his. entire claim | and ‘its: situation Oras. 
_..;. position with’ relation to the one against which he claims; whether 


....he-elaims as a ‘purchaser for valuable consideration or as a locator; . 


eon, sit the: former, . a certified copy of the original location, the. érigindl- a6. 
5 as ‘conveyance or duly certified copy thereof, or an abstract of title from. 
~ the office of. the proper. ‘recorder should be furnished, or, if the trans- >” 
action was a merely verbal one, he will narrate the ‘eircumstances 

: attending the purchase, the date. ‘thereof, and amount paid, which |. 


~~ facts will be supported by the affidavits of one or more witnesses, if ee 
. any were present at ‘the time; and if he claims as locator, he must file 
a duly certified copy of the location notice. from: the. office of the : 


. proper recorder and-his affidavit of continued ownership. 


20. Upon the filing of such adverse claim within the sixty days 
period of posting and publication, or within six months thereafter, the ie 
party who files thé adverse claim shall, under the act, within uy ne 


days after the filing of such adverse slain: ‘begin an action to quiet 


| title i in a court of competent jurisdiction swith the district of Alaska. Gee } | 
91, All papers filed should have indorsed upon them the precise... 
date of filing; and upon the filing of an adverse claim within the. 


~~ time prescribed by the statute all proceedings on, the application. for 
“patent. will be suspended, with the exception of the completion of the 


_. .publication and posting of notice and plat and filing” the necessary ' 
-.. proof: thereof, until, final adjudication of the rights of the parties. 
‘In cases of. final: judgment. rendered the party. entitled. under the... 


_. deeree must, before he j is allowed | to make cays. ae a certified Peony oe 

: Belge | : : mia 
a . Where such suit has bade, dismissed. a Gerace ee the asic Of 4. 3~ 
- eo baited to that effect or a certified copy of the order of dismissal. = 


will be. sufficient. Where no suit ‘has. been. commenced against the 
‘application for patent within. the statutory period, a certificate to 


that effect by the clerk of the ‘Territorial court. fe havens, jurisdiction a oe 


~ will be required. | 


23. In connection with the. foregoing, ae 1s to be borne in ‘mind that - . s . 


- by section 4 of the act it is declared : 


‘hat all the provisions of the coal- land. laws of the Unitea States Hot in acon - oe 


pw flict with the provisions of this act shall continue and. be in- full force in ene Pie ae 


~ district of Alaska. 


24, An assigninent re a qualified person of a broteraiice aan of fee 
| ay: a the act: of A se 28, 1904, will De recognized a nen prop- 2 2 
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oe eng Sescated: Proof: and ae i are assiginee miust oe made, — 
8 however, In the same manner and. within the same. time as though — 


oe | 
impr oved a ‘coal: mine’on 1 the following- described tract. (here. describe the lands. eo E ee 


there had been no assignment. 


EO y, ‘The following forms for notice of location and application for ee 
o patent s should be used : | oo ee 


NOTICE OF LOCATION. 

















Jot having: on ee - day of. 19, eer ands: 


“ : by. metes and. bounds. in: rectangular for m W ith. north. and. south boundary. lines — 
= es run accor ding” to. the true meridian, and. a refer ence. to such natural or per manent | 
. ae : objects: as will readily identify. the same), do hereby: locate the. same as provided 
oS bye the® ‘Alaska. coal- land.” “act of. “April: 28, 1904 (388. Stats. 525); and I do 
oe oe solemnly. swear that. ig am. a. ‘citizen: of. the United States _ (or. have. declared my 
ooo. intention . to become a. citizen of the United. States) ; ; that I am‘over-the age of 

21 -years; that. G have never: either as an. individual. or ‘as a member of an. ASSO. oy 


x eee ciation. held, excep ue 





=, OF: purchased any. coal lands of the United. States ; 


ee otiat: I have. remained in actual. _possession’ of. said. land continuous?y since. the 





- day. of ——., 1 AB ‘that. T.. have’ expended. ip. labor. and impr cvements. on. 
- dollars, the labor. and: improvements. being as. ‘fol: 





: - ae er ‘descr ‘be. the nature and: character of: such improv ements | es and. T do. 
PES ~- furthermore solemnly. sw ear. that. Tam. well acquainted. with. ‘the: character. of" 


said. described lands. and with each and. every: portion. thereof; thet. my. inowl:- 


edge. of : said: lands. ‘is.. such: as. to. enable me to testify. understandingly. with 
- Yegard- thereto ; ‘that. there’ is. not, to. “my. knowledge, within the. limits. thereof 


; ~ any’ yaluable vein or lode of quartz. or-other rock in place bearing old, silver, oe 


. copper, or. other. valuable minerals, . and. that there is not within the limits © of 
ee said. land; to. my. knowledge, any: valuable deposits of. gold, silver, ‘or copper: or. 


oe fee other miner als., BO, ‘help me God. 


eee i = a Jur at. S) 





~Datea - —, oo 
APPLICATION » ‘FOR PATENT. 
ae e1,e- , claiming ander ‘the provisions. 6. -the act of apt 3 98, 1904 








Ss i (83. Stats., 525), ; “amendator’ y of the act of June 6, 1900. (31 Stats.;-658), extend- 
es A ing the coal: land. Jaws. to the distr ict of Alaska, do. hereby: apply. to. purchase the 
lands’ described. in. the accompanying field: notes . and plat and. subject to sale at. 


_ the district land office at. 





fied copy of location notice and. abstr act of title filed. herewith; that I-am above 


= - ‘the age of 21° years, and. a. citizen. of the United States; that I have not hitherto _ 


~~ held; except - 





-, or purchased, either: as. an. individual orasa member of an. 


association, any: coal lands under. the provisions of the coal-land: laws; that | ir 


have expended in. developing coal, mines. on said: tract, in labor and_ improve- _ . 
ee ments, the. sum of. 





‘dollars, the nature’ of said improvements being as. 


“follows: eae that: I am now in. the actual posséssion. of said: mines. 


and make the entry in good faith for my own benefit, and not, directly or indi- er 


na rectly,. in’ whole or in part, in behalf: of any. person or persons whomsoever ; and — 
has T bat furthermore: swear. aoe 1 am W vel, acquainted with the. character. ce said 


. | , Alaska; and. do. solemnly swear that, my title | : . 8 
to said tract is as follows: eo ie as will more fully appear by the certi-  .- 


oP ; — (Jurat.) 
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‘described land, aad with each. ands every, ions ‘thereot ; re my ‘know ledge. 
of said land is such as to enable me to. testify understandingly with regard 


b ot _thereto ; that said land contains deposits of coal; that there is not, to my _ 
| .- knowledge, within the limits thereof any valuable vein or. lode of. quartz or other 


rock in place bearing. gold; silver, copper, or other valuable minerals, and that 


sa0 . there is not within the limits ‘of said. land, to my knowledge, any valuable 





| deposits: of gold, silver, copper; or other minerals. So mer me God. 


| 26. The Rolie oa Toston and ‘the Pecine for patene: eee 
. .forms of which are given above, may be sworn to by the claimant: 
- before any officer nurhoned: by law to administer Naga but the» 


: os authority of said officer must be properly shown. ey: 
27, Any party duly qualified under the law, after swearing to y his, sas 
notice of location or application for patent, may, by a sufficient power ~ fr 


of attorney duly executed under the laws of. the State or T erritory | 


with the register of the proper land office the notice of location or 


ae application. for patent, and also authorize him to make payment for 


and entry of the lands in the name of such qualified party;.and when 
such power of attorney. shall have been filed in the local land office 


“. 


~ in which such party may be then residing, empower an agent to file = 7 


‘such agent may act thereunder as indicated, but no person will be- s, 


‘permitted to act as such agent for more than four. applicants. - 

- 98. Where a claimant shows by affidavit that he is not: personally 
acquainted with the character of the land, any qualified person may- 
make the required. affidavit as to its csc. but. whether this — 


affidavit: is made by the claimant or by saothee: it must .be cor- 
—. robor ated by. the affidavits of two disinterested. and credible witnesses a4 
having personal knowledge of the facts. fs 


29. The “ Rules of practice in. cases before the Usiited Shia dis 


25 trict land offices, the General Land Office, and the Department of the 


Interior,” will, as far as applicable, govern all cases and proceedings 
arising ander the statutes providing for the sale of coal lands. 


30. Local officers will report at the close of each month as “ 


the order of their reception. 
‘Where a series of numbers has alr aap oe commenced by sale of 
coal lands, they will continue. the same without change. | 
R. A. Ba.Lincer, | 
a“. = rth Commissioner. | 
Approved, April 12, 1907, 
JAMES Rupoten Ganda. . 4 
Secretary. - 


: | ‘sales 
~ of coal lands” all filings’ and entries in separate abstracts, com-— 
-mencing with number one and thereafter proceeding consecutively In 
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| — COAL LANDS-SUPPLEMENTAL REGULATIONS. 
-Instrverions. a we. a 


- Depanratenr ¢ OF THE: INTERTOR, | 
ae -GeneraL Lanp Orrce, - 
WwW ashington; DiaCs, April 2h, 1907. 


eS . Registers ae Receivers: United States Land Offices. se 


eg Sirs: The following instructions are issued for your guidance: = 


COAL. LANDS. 


Ls and: her etofore withdrawn from. coal: entry ‘and not released. 


| : : tr om. such withdrawals shall. be enter ee on the tract books’ as . st coal | 

; ONG entries. of lands SO poled chal be Coren aaa ihe ee nese 

“a “ind laws until the maps and lists, as hereinafter mentioned, are filed: nt ee 
. in the local land office. Provided, however, such lands are now open: 
_ for location and entry under the general mining laws for valuable = 
a9 deposits of gold, silver, or copper, notwithstanding the fact that they. — 


may also contain workable deposits of coal. Lands noted on the tract 
~. books-as coal:lands may, if nonmineral in ‘character, be entered under 
Lee _ the appropriate land laws, but no final proof or entry will be allowed . 
| ~ ntil receipt of a report from a field officer, in accordance with. in- 


7 eka structions from the Commnissioner of the General Land Office, unless oe 


o> See Sa lands have been restored to entry as. hereinafter provided. 8 
| : 3. You will be furnished, from’ time to time, township maps show- a 
oe. ing the coal lands in the. respective townships, containing thereon the 
| ~ price at. gies such coal lands will be sold... Lands not. enumer rated 


i and priced.as “ coal lands ” in any such. township map shall be treated ‘. . : 


as restored to entry under the general land laws, and you will So note 
on your tract books. Upon. the filing of such mips, coal. claims may 
- be received, as provided by. the regulations of April 12, 1907 be = 
- “T.D., 665), within the townships oe thereby. . o 
: All coal. filings made within sixty days. prior to eaindeewals: from ‘ 
| onl entry may on completed within the time prescribed by the stat- 


utes, less the time from: date of such withdrawals to date of special © 
written notice of. filing of the maps. and lists in the local office, as 
~~ herein provided, such notice to be given by you to all persons entitled. — 
- thereto. Also persons who had, within sixty days prior to such with- — 


~dr awal; opened and improved a coal mine upon public surveyed lands: 


“may file within the statutory period allowed, less that covered by the: — Ms | 
| withdrawal... Claims upon unsurveyed lands classed as coal lands | 
-- must be. presented for filing within. sixty days after the filing of the 


a : plat o of gar if the’ Sal and Pees are filed before the SA or, Bo es + 
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eae “after the Tands have been sineeyed. ahi ae os atten the filing. na 
i SOF the maps and lists herein. required i in the local oflice, if the maps and a 


7 lists are filed after’ the survey. ‘However, in cases of valid and. 


a: existent rights, the price per acre to be paid y will be the cminimunt « 5 
a a Bee fixed oe statute. : 3 ; oe ta ase 


a S “LANDS NOT - COAL, LANDS.’ 


4. inde noe Tisted ; as” “coal. Janda,” as fier nbstore ‘mentioned, oe : | 
may: be. entered. under. any “of the public land laws. applicable, to. the ee 
“particular. tract. If any of. these lands are found.to contain. work- pe 


os eee Eepoens, of coal fey. may. be entered. under the -Drowisions, rey = 


os << by the statute. 


“ACTION: REQUIRED BY ‘SPECIAL, AGENTS. ee aS 


8 In pile cases oe application to: cane. final’ proof, final. eniee oo 


| oy . to purchase public lands under any. public land law, the Register. andi: 
a Receiver will at once forward a copy thereof to the. Chiefs of ‘Field oe 
. : oe = alec - Special Agents. | Such copy. will | be. indorse d tc. coal : 
_ lands” or “not coal lands,” as the case may be. Where the landis. | 
Te Be pea Forest. Ore other. reservation, a second. Copy: om ae 


a be : forwarded to the officer i In. charge thereof. san coe 
“GP Registers: and Receivers will not. ‘issue’ ghal. certificate or its a 


a > equivalent. in any case until the copy. of notice mentioned | in para- me 
page graph’ 5: is returned with the Chief of Field: Division’ S indorsement_ a 
“thereon. The Chief of Field. Division will.in every. case | return the es 


“eepy of notice prior to date for final proof or purchase. | 


. When the copy of notice is returned with an dee me 


mae ae the validity of the entry, the Register and Receiver will es" 

= -*act upon the merits of the proof as submitted. Where the returned = 
~ “§ndorsement of Chief of Field. Division or other. officer protests the 
, _.-validity of the entry, the Register. and Receiver wall. forward | all> 


| a papers to this office without action, i ae 

ve 2S, ge he Chief of Field Division, on rectipt of eno copy ‘ot notice, a 
ss will make a case thereof on his. docket, a also make a poo examl- — : 

a nation in the following cases: | 7 , 2 
Sa (a): Cases wherein ‘he has 1 reason 1 to. believe a otculae entry a se 
- fraydulent. | | | eg 
(6) Cases wherein tie. Rovistor. and Recess cae reason 5. Be ae 
ee Tieve a particular entry 1s. fraudulent and have’ indorsed that _ aos 
era upon. the copy of the notice. — _ a ewe 


“(e) Cases other than. coal ‘entries i in ane elnccads as # eoal eae 


ee ee Chiefs of Field Division will exert oie effort to, male the field 
ee examination Priort to date for final proof. ees ae 
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<9/ cen cases. Gace ie para Agr cape 3. ; the Chiet = Field Division co 


“Sill return such copy. of notice indorsed. over his signature ‘no pro-. - 


“test. against validity. of this entry.” In cases. under paragraph 8 he — aa ae 
will return to the Register. and Receiver the copy of notice indorsed oe eae 

“ protest: against the validity of this entry is filed in this. office.” - TE. ees 
a “investigation is completed before date for final proof, he will so — 


| aay. ‘the Register. and Receiver, by. letter; and if investigation, is a 
_suhfavorable to entry, he will submit his report to this office.. | 


~The circulars of J anuar'y 21,1907, March 15, 1907, and all parts ce 2 a _ 
a “the ‘circular of: December 7 , 1908, in conflict herewith, and all other noe ae 
ee “regulations and tireulars in n conflict herewith are hereby revoked. : 


~ Mery y- Pespectfully, , 
R: i Banurnonn, 
oC ommassioner. 
~ Appro oved; hg: oa, 4907. | 
| Ss AMES Roporer, Gaproetn, Pais Sie 
a | “Secretary. 


COAL. LANDS- SUPPLEMENT: AL “REGULATIONS. 
_Insrervs OTIONS. 


 Derarrwenr ¢ OF. THE ; Inrertor, | 
x Gmyeran Lanp. ‘Ovric, oe, 
Ww Vashiinijtons: D. Oo: Me ay 20, 1907. 


Registers PS " Beeotusrs, United States Land Offices. 7 : oer 
cea IRB ‘The following instructions are issued for your ‘further god Bes 
ae ahee 3 in cases arising: under the coal: Jand laws: - te ae : ee 
1. As soon as the maps ‘showing the character of. any part of any oy eee 


ee 3 oanslip: or townships within your respective « districts have been fur, : fe 
a, aa you as prescribed 1 in the coal-land reg ulations, approved April! 


9,.1907 [35 L. D., 665], you will at once post in. your office a list of: 


x ey townships, ond furnish aL copy of such. list to the. newspapers in. oe 


- - your district for publication as.a matter of news, but without cost to - 
ai - the. government for such publication. ) | Be OR 
~. 2. You are-also directed to mail a copy of these acemichons and ie 


| oe ne of the instructions: of April 24. 1907 [385 L. D. , 681], to all persons aoe 
or associations of persons shown by. your record to have or claim any: ~ 


“interest 3 in any land covered by. any pending application to. purchase a 


ae the coal: land Jaws or: embraced in. any yaad “unexpired coal ie 


AIL quislified’ persons ¢ or : associations of qualified persons who legally re 


. = and: in good faith went into possession of and improved coal'mines. 
ar within, less than sixty, devs preceding the date when the e lands upon aan 
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| which sich mines are <unaied. were ethdes awn, ite om goat ae re | 
_-who have not filed. declaratory statements, may at once, or within the 


time prescribed by statute, namely, within sixty days after: the date 


of actual possession, and the commencement of improvements on the _ 


i. land, not counting the time. intervening between date of withdrawal : : 4 | : 


and July 1, 1907, file such declaratory statements and proceed to. 

_ obtain p atent In the manner, at the minimum price, and within the — x - : 
time fixed by law, regardless of the fact that the maps required by: ee 

the coal-land regulations of April 12, 1907, may not have been filed. in we eu 

—.-.-your office, and regardless of. the fact that, a higher price oy bare 
a a Oe fixed for such lands under said regulations. | fete oe 

4. All qualified persons or associations’ of qualified j persons whee To a 


a good faith filed legal declaratory statements in your office prior tothe | i. 
~ date on which the lands covered thereby were withdrawn from coal... 


~ entry, and all qualified persons legally. holding as assignees under any. eae | 


such declaratory statement by assignment made prior to April 1 Ae ea 


| - 1907, may proceed to obtain title i in the manner, at the minimum price, - 
and within the time fixed by the. statute, namely, fourteen months ee oS 


. after the date of actual . possession and. the commencement of im- a 


provements on the land, not. counting the period intervening between — - a | 
date of withdrawal and the mailing of copies of regulations as pre- 2 


scribed by paragraph 2 hereof, regardless of the fact that’ the maps. 


7 equired by: the coal-land regulations of April 12, 1907, may not have | ae 


been filed in your office at the date upon which application to purchase 


is presented, and regardless of the fact that a higher price may have ae hoe 


been fixed for the lands claimed. under said regulations. 
All parts of regulations in conflict herewith are hereby revoked. 
| ‘Very respectfully, | 
| a R A. cena: es 
7 - Commissioner 
OPENING or THE ‘LANDS IN. THE HUNTLEY PROJECL. 


By THE Prestent OF THE aoe a ais. 


e. PROCLAMATION. | 


| “Whereas, punaant to the act-of April 27, 1904 (33. Stat. 352), , enti- - 
tled “An act.to ratify and amend an agreement with the Indians of 


the Crow Reservation in Montana, and making appropriations to. — 
carry the same into effect,” certain of the unallotted lands of the ceded 


Crow: Indian Reservation in. Montana have been withdrawn for dis- wes 


‘position, under the reclamation act of June 17, 1902. (32 Stat. , 388), 


were for that reason excepted from the proclamation of May D4, 1906, - 


“opening the Rope: pornos of the ceded lands of said reservation oe ee 
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to: spuilenient and entry, aoa have been subdivided and platted as. | 


“ far m units inthe Huntley project; | | ee 
“sa: And: whereas it now becomes necessary ‘to open the: ‘ance in ihe 7 
— - said Huntley project for disposition under the said reclamation act; > 


And whereas: the great demand for these lands, because of. their 


a. salianeed. value by: reason of the construction of irrigation. works, | 
~~» makes ‘it. necessary to prescribe an or derly manner in which said 


os ~~ lands may be settled upon, ceupied and entered by Persons entitled - a 


a to make entry thereof; 


Now, therefore, I, Theodore Roosevelt, Piesident of the United 


2 : States, j in furtherance of the provisions of said act. of April 27, 1904, © ” aa 
.. do hereby declare and make known that the lands shown upon the — 


— approved farm unit plats of said Huntley project will, on and after 


the 22d day of J uly, 1907, be opened to settlement, entry, and.dis- . 


ee “position under the provisions of the reclamation act and the act — 


os of April’ 27, 1904, in the manner hereinafter prescribed. and iC) a 


. -. otherwise. © : ae a 2 
.. Any qualified person desiring to make entry of any of these lens - 
shall execute in person within ihe limits of the Billings, Mont., land . 


district an affidavit showing his qualifications to enter and cheaas of 
- identifying him: (forms of ‘such affidavits to be furnished by the 


-. officers of the land department). The affidavit must be presented in — 
a sealed envelope, in person or by ordinary and not registered mail, 


Pa at the district land office located at. Billings, Mont., befire 4.30 p.m. 
_ June 25, 1907.. Thereafter -at 9 a. m. on June 26, 1907; there shall 


be taken of drawn, impartially from the clone so filed, such | 


number as: may. be necessary to carry into effect the provisions of the | 
7 Proclamation, and the order of drawing such envelopes shall deter- 
- mine the order in. which: applicants shall be permite to make entry | 
of these lands. 
Those successful as a result of the dr awing must present formal | 
ioe application to enter a specific farm unit within the time fixed and | 


assigned for making such application; show present qualifications; =~ 

. file a water-right application; make the required payments under ot 

ae _ the reclamation act and the act of April 27, 1904, and wa cea: 
oe . comply with the law. : | ce gp 
- Any person filing more than one ance or mm other than his true ay 2 ee 


“tame, shall be denied any privilege he mishé otherwise have secured 


under this drawing, except that any honor ably discharged soldier or 
sailor entitled to. the benefits of section 2304 of the Revised Statutes 


of the United States, as amended by the act of March 1, 1901 (81 | 
— Stat., 847), may be represented by an agent of his own selection for 


: _ the purpose of executing the affidavit herein required, due authority — 


therefor being shown, but no person will be pecmiried to act as agent. 
a for more than one such soldier o or sailor. 7 
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- Envelopes: cea ing on ihe. gatndak distinctive marks ‘of any phar 


acter shall be. eliminated from the drawing. ~~ 


The ‘plan. herein pr ovided for governing the manner ae opening SS F 
- these lands shall have operation. and control the order in which i 


- entries of the lands are allowed until August 23, 1907, upon which 


_. date any portion of the lands then remaining undisposed of will be 
| “subject. to. settlement, occupation, and entry antler the provisions of — | 
the reclamation act in like. manner as if no o special panne: plan a 


| _ been provided for. 


All persons are especially. admonished: from A enprae to. settle vie 


upon, occupy, or improve any of these lands prior to August 23, 1907, 


‘except. those making ony In. accordance with: the terms. of this 8 


Proclamation. : Ae: 
The Secretary of the. eae shall ‘make and publish. such miles - 


| and regulations as may be necessary and proper to carry into, Els” 
force and effect the manner oL settlement, a and 1 entry” as a0 es 
. herein provided for. 7 


_.. In witness whereof I have her sane aa my hand and caused, the 
seal of the United States to be affixed. = 4 
Done at the city of Washington this 21st day of May, in Mine year. of | 


our Lord one thousand nine hundred and seven and of the independ-_ ee 


ence of the United States the one hundred and thirty-first. 
[span] 0° _ i oe Roosever. 
: By the Peers Oo 7 
ELInu Roor, 
Secretary of State. . 


OPENING OF LANDS IN HUNTLEY PROJECT: TO SETTLEMENT, occuPA. 
. TION, AND ENTRY. . 


: Ranaracieec 


DEPARTMENT OF THE Lyrerror, “as 
Washington, Mag y 2 21, 1907, 


“a. Phe Oomnesnnes of the General Land Office. 


_. Sir: Pursuant to the proclamation of the President, saced Was 21, 
1907, prescribing the manner in which the lands in the Huntley 


| project, within the ceded Crow Indian Reservation, shall be opened _ vas 
to settlement, occupation, and entry under the provisions of the 


acts of June 17, 1902 (32 Stat., 888), and April 27, 1904 (33 Stat. — 


— 852), and for the purpose of insuring the expeditious and orderly — - 
disposal of these lands, and to prevent conflicting claims, contests, 
_and speculative entries, the following rules and regulations are ~~ 


issued to govern the opening of the lands in said Huntley project: 


i. The Tande shown on the approved farm * unit eee of the project, oo : 
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2 hall be subject to entry y in aecnrigties. with: the public notice issued - a EE 
-. under the provisions of section 4 of the reclamation act of J une WN, ee 


* 1902, | in the manner. hereinafter described and in no other way. re 
2. Each entry shall be made for a farm'unit, as designated on the 


oe “approved. plats, no subdivision or. combination of. farm units s being. -. ea 


is Srhaal pee 


— _ settlement SO made. | 


3. All. persons who. a not nee: cater in eS pites with these : 


| : ales: and regulations are “warned not to make settlement on “sald — = 
~ lands, and. are. infor med that no rights will be recognized under ny a ce 


"AFFIDAVIT OF APPLICANTS. 


- vs ‘Any person qaalined: aad dessa to make ee of any “et ‘these 
lands may, either through the mails or otherwise, but not by regis. 


a ._ tered. mail, present to the register and receiver of the land office 


- Jocated at Billings, Mont., a sealed envelope containing his personal. 


affidavit, showing his qualifications to make entry under the home. | 


stead laws, and means of identification, upon forms to. be furnished - am 


7 oY officers of the land department. 7 
-  §, All persons. who are qualified to. an honietiowtt es of a 


oe quantity of land equal to the smallest farm unit, approximately 40 
_ acres, may present affidavits under these regulations. Proof of natu. 
ae -ralization and other proofs required, as in case of second homestead _ 

: entry, will be exacted before entry is actually allowed, but should not | 
accompany affidavit required by the preceding paragraph. 


6. Affidavits required by paragraph 4 must be on forms similar to 


those attached hereto and. sworn to within the Billings, Mont., land 


‘district. before — an officer authorized, to administer oaths in that 
district. 3 ; | | 
G Nos person is. authorized to present more han. one “affidavit of 
the character mentioned above in his own behalf, nor in any other 


- than his true name, or on behalf of any other person, except as herein 
“provided, ‘and if more than one affidavit is Presented by any person — 
2 violation hereof. he will be deemed to have waived and forfeited - 


| : the right to have either or any of his affidavits considered, and they : | ee 
-, will not be considered, but any honorably discharged Lldice or sailor: 


_ . entitled to the benefits of section 2304 of the Revised Statutes of the 
United States, as amended by the act of March 1, 1901 (31 Stat. 
_ 847), may be represented by an agent of his own sélection ‘for the 

purpose of executing the affidavit provided for in par agraph 4, due 


authority therefor, wpon.a form provided by the Commissioner of the 


| General Land Office, being inclosed in the envelope with the affidavit. 
No person will, however, be Permitted to act as agent for more than 


eke -one such soldier or sailor. . 
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| METHOD AND TIME OF PRESENTIN o; AFFIDAY ITS. 


3 46, No affidavit a1 be received or aondidered if ie is ‘pr esented to or 7 
veaches the land office at Billings, Mont., after 4.30 o’clock p.m.on.- 


ae Tuesday, June 25, 1907, nor will any rift be considered which i is : x | 


sworn. to outside of che Billings, Mont., land district. ae 
9. All envelopes containing affidavits should be plainly gidkeset _ 


- to the “ Register and Receiver, Billings, Mont.,” and have indorsed ~ a 


— upon - thie--face near. the left a the words “ Huntley _ lands.” } No. a . 
affidavit will be considered which is not received in an envelope S044 * 


- ‘indorsed or which is. received by registered mail, or received in an 


envelope which bears any mark that in any way dics the person 


_ who executed the affidavit. No envelope should contain more’ than . ae 
-, Bene affidavit. or contain any other. paper than the affidavit mentioned, 


except the authority to represent a soldier or Sailor, as provided for ; 


| in paragraph 7, when filed by an agent. 


* 10. The blank: forms of affidavits and the eaylones noted to 


_above may be obtained by any prospective entryman upon applica- i . 


tion made either in person or by mail to the “ Register and Receiver, 
: aes Mont.,’ ” or to the “ General Land Ofice, Washington, D 02), 


METHOD OF RECEIVING, HOLDING, OPENING, AND LISTING. 7 


11. The register. and receiver of the Billings, 1 Mont., jnnd office : 


will provide themselves with a strong box or boxes, secusely closed, ” 
fastened, and sealed in such manner that they can not be opened 


and closed again without leaving evidence thereof. These boxes . —_ 
-must be so constructed that the envelopes referred to may. be depos- 


ited therein, but can not be extracted therefrom before the time — 
hereinafter fixed for their opening without detection. 3 

12. As soon as any envelope properly indorsed as herein pro- . 
vided has been received it will be numbered and deposited in one. 
of the boxes, which will be guarded by a specially detailed repre-— | 
sentative of the Government until ee are publicly ree as mene é 


. a: inafter provided. 


13. Beginning on Wednesday, Fine 26, 1907, and sacnine fice: | 


os after between the hours of 9 o’clock a. m. aid 5 o’clock p. m., so. 
~ long as may be necessary, the register and receiver of the Billings 


Mont., land office will, under the supervision aud direction. of rh : 
person. or persons as the Secretary of the Interior may designate, _ 

publicly open the box or boxes and thoroughly mix all the envelopes 
deposited therein, and after they have been so mixed 1,000 envelopes 


“will be taken or drawn, and as taken or drawn will be numbered ess 


distinctively, beginning with No. 1 and continuing thereafter con-— ; 


secutively in the order in which they are taken or drawn, but-no more . | 


. than the 1 000 will be drawn and numbered, regar -dless of the number. 


/ 
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tn et which: may eee bes Rasieea: All evalones not so drawn oa nom- 


- bered will be opened and scrutinized for the purpose of determining 
whether any of the successful persons has presented more than one 


 . affidavit; and if it is discovered that any such person has pre- 


sented more than one affidavit, or otherwise than provided for, his 
name will not be retained upon the list. provided for in paragraph 
14, and will be denied the privilege of entry he might otherwise 
mcr received under this drawing. © : 

‘14. After each envelope has been dian and numbered as pre- 
scribed above, it will be publicly opened, and the distinctive serial 
number of the envelope and the name and address of the person who 
executed the affidavit contained therein will be publicly announced: 
and recorded in a book, to be known:as “ The list of authorized apph- — 
cants for Huntley lands,” in the-numerical order in which the envel- 
- opes were drawn, and sack affidavit will be stamped with the number 
- corresponding to the number so indorsed on the envelope in which 
~ it was presented, and the number thus assigned to any applicant will — 


~~ ‘control the time and | order in which he may apply to make entry 
aly 3 hereunder. 


15. Copies of the list of authorized applicants above provided for, 
- with an explanatory note attached showing the date on which each | 
of the first 633 authorized applicants must apply to enter, will be : 
posted in the land office at Billings, Mont., and furnished to the press 
for publication.as a matter of news, and the register and receiver of 


_. the Billings, Mont., land office will at once notify each person whose _ 


name appears on the list of the number assigned to him and notify 


each of the first 633 persons on such list of the date upon which he 


must. apply to make entry by a. postal card mailed to him at the . 


hae address given a him | in his affidavit. 


‘METHOD or MAKIN G ENTRY. 


16. Persons who have on assigned taba in. the manner here- 
inbefore prescribed may present their applications to make entry as 
follows: 

Commencing on Monday, July 22, 1907 , the applications of those | 
persons who have been assigned Roe: 1 to 30, inclusive, must be pre- 
sented in person or (in the case of soldiers and sailors) in the manner 
permitted by section 2309 of.the Revised Statutes at the land office at 
Billings, Mont., and will be considered in their numerical: order dur- 
ing that day, and the applications of those to whom have been 

assigned Nos. 51 to 100, inclusive, must be presented and will be con- 
sidered in their numerical order during the next day, and so on from a 
day to day, Sundays excepted, until the first 633 successful applicants — 


aA “ in, this manner and orc been afforded COD one to TOMEE: noe ge 


- 580—vor, 35—06 ua 
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entry, there being’ but 633 farm ‘amie in ies proj ject, Tf any saat +4 . 


cant fails to appear and present his application for entry when the 
number assigned to him by the drawing is reached, his right to enter 
_ will be passed until after the other applicants ae for that. day’ 
have been disposed of, when he will be given another opportunity to 
make entry, failing in which he will be deemed to have abandoned - 
his right to make entry prior to August 23, 1907. In order to, afford 
others upon the successful lst above 633 an opportunity, when there — 
is a failure to make entry at the time assigned, it is directed that on 
July 22 notice issue to such number of the consecutive persons on-the 
list herein provided for (beginning with No. 684, as shall equal those 
failing to make entry on that day) to appear-and make entry on 
Tuesday, August 6, and on July 23 advise others in. numerical order 
equal to the Sie occurring on that day to appear and make entry 
on August 7, and so on each day succeeding until all lands are entered, 
but no time may be fixed for making entry, nor shall any entry be : 
allowed under this plan beyond August 22, 1907. No person: to 
whom a number has not been assigned under these regulations will be 
permitted to make entry prior to August 23, 1907. 

17. At the time of making éntry the hor ized applicant will be 
required to present his notification card and otherwise identify him- 
self; make the usual affidavit showing his present qualifications; and 
in adaiien thereto make application for a water right on Form 4-021, 
in accordance with the public notice issued for as project by the 
eens of the Interior. 7 


PROCEEDIN GS ON CONTESTS AND REJECTED APPLICATIONS, 


18. When the eoecer and receiver of the Billings, Mont., land 
office for any reason reject the application of any person aaniae 
right to make entry under any number assigned to him under these 
regulations, they will at.once.advise him of such rejection and of his 
right of appeal, and further action thereon shall be controlled by the. 
following rules, and not otherwise: 

(a) Applications either to file soldiers’ detinaatowy statement or 
to make homestead entry of these lands must on presentation in ac- 
cordance with these regulations be at once accepted or rejected, but 
the local land officers may, in their discretion, permit amendment of 
defective applications during the day only on which they are pre- 
sented. If properly amended on the same day, entry may be per- 
mitted, after the numbers for the day have been exhausted, in 1 their | 
| el order. 

(6) No appeal to the General Land Office will be sinpea or con- 
sidered unless taken within one ey Kou ezepied). after r the | 
_ rejection of the application. : , 7 


ama 
os 
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Bye After the a cceon ae an apnicsaem eee an “appeal be 
~ taken or not, the land will continue to be subject to entry as before, 
excepting that any subsequent applicant for the same land must be 

informed of the prior rejected application and that his application, 


oe if allowed, will be subject to the disposition of the prior application : 


upon. a oeal if any be taken, from the rejection thereof, which fact 


- must be noted upen the receipt issued him and nee the applicasion: - 
allowed. é 


(d) Where an appeal is taken the papers will ie immediately for- 


warded to the General Land Office, where they will-be at once care. — 
= fully examined and forwarded to the Secretary: of the Interior with 


-" appropriate recommendation, when the matter wil be pompey 


a decided and closed. 


(e) Applications filed prior to ee 23, ‘1907, to contest entries - 


Se allowed. for these lands will also be immediately forwarded to the 


General Land Office, where they will be at once carefully examined 


_ ‘and forwarded: to the Secretary of the Interior with proper recom- 
mendations, when the matter will be promptly decided: 


(7). These regulations will supersede during the period between : 


July 22, 1907, and August 93, 1907, any rule of practice or other regu- 


| lation governing the disposition af applications with which they may 
_ be in conflict, in so far as. they relate to the land affected by these — 


regulations, ad will apply to all appeals taken from the action of 


the local land officers during that period affecting any of these lands. 
PAYMENTS REQUIRED. 


18. All persons who enter these lands will be ee to, pay the 
| usual fees and commissions collected under homestead entries and the | 
sum of $4 per acre due to the Indians as purchase price; and they _ 

must in addition thereto pay for each acre embraced in the designated — 


_ irrigable area of the farm unit entered by them the sum of $30 as 
_ building charge, and such additional sum as may be fixed from time 


to time as charge for operation and maintenance. These payments 
must be made as follows: At the time of entry each applicant must - 


_ pay to the receiver of the Billings, Mont., land office the usual fees _ 


-and commissions and $1 of the Indian. purchase price for each acre. 
entered; and in addition thereto the following: $3 on account of the 
| building charge and 60 cents as operating and maintenance charges © 
for each irrigable acre embraced in his entry; and thereafter he must’ 


- pay. on the Indian purchase price 75 cents annually for four years, 
beginning with the end of the second year, for each acre embraced 


- in-his entry, and in addition thereto he must in accordance with 
notices issued by the Secretary of the Interior pay annually for each 
; irrigable acre embraced in his entry not less than $3 on 1 account of the 
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building charge and such sum as may from time to time be fixed as 
charges for operation. and maintenance. The building charge of 
- $30 per acre may be paid in not less than four nor more than nine 
annual installments in addition to the payment made at the time of 
entry. se? 
_ 19. Due.to the incentive to eens in these lands because of their 
enhanced value through the operation of the reclamation act, and in 
order to prevent as far as possible the securing of lands through in- 
direct means in a body greater than the farm unit, it is directed that 
whenever an entry allowed under the plan herein provided for is 
‘relinquished such entry will be thereupon canceled and the land 


| opened to settlement, but that applications to make further entry of: 


' such relinquished land presented within two days after the filing of 
the relinquishment be suspended until such investigation may be made | 
as will disclose the circumstances under which the relinquishment ‘was 
made and filed. 7 7 


FRAUDULENT ENTRIES AND RELINQUISHMENTS. 


20. If any person fraudulently makes entry in the interest of 
another, or makes entry for the purpose of selling his relinquishment, 
-or makes entry with any other intent than to secure a bona fide home’ 
for himself, or if any person having honestly made entry afterwards _ 
enters into an agreement to hold the land and procure title in the 
interest of some other person, or if any entryman fails to make any 
of the payments above mentioned within the required time, or fails 
to comply with the requirements of the homestead law and the- 
reclamation act, his entry will be canceled and all payments made by , 
him en account we such entry will be forfeited. | : 
Very respectfully, 
James Ruponer GARFIELD, | 
_ | | Secretary. 
Tue Waurre House. oy | 
Approved May 21, 1907. 
- Tsrropore Rooseve.t. 


. Affidavit of applicant. 











L , of post-office, do solemnly swear that I am —— years. 7 
of age¢ and a citizen of the United States, or have lawfully declared my inten- 


tion to become such; that I am not the owner of more than 160 acres of land — | 


~ and have not heretofore made any entry or acquired any title to public baa 


a Te the party making the affidavit is not 21 years of age, he must state in his. 
affidavit that he fs the head of a aay , ; 


DECISIONS RELATING TO THE PUBLIC LANDS. § 693. 
| which disqualifies me from making homestead entry : that I desire to enter a 

_. farm unit within the Huntley irrigation project for my own use and benefit as 
a home and not for speculative purposes or in the interest of any other person; . 


- that I have not presented and will not present any other affidavit of this kind, 





v4 and that I am —— feet and —~— inches in height and weigh 








- Subscribed and sworn to before me. within the Billings, Mont., Jand district . | 
ae this day of : June, 1907, : | | 





Agents affidavit. 











post-office, do solemnly swear that I am the duly 
of ———, who desires to make entry within 


is _ of 
appointed agent. of 











oun: ” se * 


the Huntley irrigation project. under the President’s proclamation of May 21, | 


1907, and section 2304, Revised Statutes of the United States, as amended by. | 
the. act of March 1, 1901; that I have not presented and will not present. an 
: affidavit of this character for any other person, and that I am —— feet and 


 — — inches-in Bgiene and ete —— pounds: 








"Subscribed and sworn to ieronecihe within the Billings, Mont., land district -— 
this day. of J une, “1907: 





Soldier's and sailor’s affidavit. a 











I, . of: post-office, do. aoisianiy swear that I am fully 


ic qualified to make homestead entry and entitled to the benefits of section 2304, 


Revised Statutes of the United States, as amended by the act of March 1, 1901; | 
that I hereby appoint and make and constitute —, Oof- post- 











Office, my true and lawful agent and attorney in fact to present the affidavit 


required. of. persons desiring to enter Jands. within the Huntley irrigation 


‘ - project and to thereafter file a declaratory statement for me ‘under section 


2309,. Revised Statutes of the United. States, and that I have not presented and 
will not personally present an affidavit for the purpose of securing the right to 
. enter lands in said project nor authorize any other per son rena n the person above. 
named to Diesen such an affidavit for me. 


~ 








Subscribed and sworn, to before me within the Pillings, Mont., cane district 
this - day of J ne 1907. . 





Page. 
Abandonment. | 
See Residence. 


Absence, Leave of. | 


. See Residence. 


Accounts. 


Instructions of J une 27, 1907, relative to 
‘ accounts of receivers and special Sepate: 
_ing agents ......:...- Lomoemes wea c ee dennee’ 633 


Adverse Claim. 
See Mining Claim. 


Affidavits. 
| ‘Instructions of March 1, 1907, relative 
to proofs, affidavits, and oaths executed 
before deputy clerks of courts te ea cet eee 436 


Agent. 
Regulations governing recognition of 


agents and attorneys before eaatniet land. 
OMIGCR rns. a con sheses Seeds wxemecncy acess 534 


Alaskan Lands. 
Circular of February 11, 1907, relative to 
allotments to Indians and Eskimos,under 


act of May 17, 1906:..... Bas ta Phat a cat 437 


_, Circular of May 16, 1907, relative to coal — 
landsin Alaska ........0..200.c2--eecceee 572 
The provisions of. sections 18 to 21, in- 
elusive, of the act of March 8, 1891, grant- 
ing rights of way through the publiclands 
for canals, ditches, and reservoirs, have 
no application to lands within the dis- 
belch Of AUIS si cen gel ee ews esos ipamnke ,. 297 


Allotment. 
See Indian Lands. 


= Appeal. 


See Practice. 


. Application. 
No such right is acquired ouindt the 
_ .Government by the mere tender of an 
_ application to enter public land as entitles 
- the applicant to even equitable consider- 
- ation where interests of the Government 
intervene. ee Serer rrr ee 649 


Application—Continued. 


INDEX. 


Page, 


By the mere filing of an application to 
enter under the homestead law, upon 


which action is suspended, and tender of 
the necessary fees, the applicant acquires © 
-no vested right to or interest in the land a 
. applied for .....-. opi aeewaause sesso santas 250. 


The mere execution of an application: 
to make homestead entry confers no 
rights upon the applicant: and where an 
application was executed by an unmar- 
ried woman, but was not filed until after 
she had become disqualified to make 
entry by reason of her marriage, entry 
thereon can not be allowed ........2..... 425 

A pending petition to amend an appli- 
cation to make homestead entry is no 
bar to the acceptance of other applica- 
tions to enter the same land, subject to | 


_ the petition to amend; and upon rejec- 


tion of such petition the subsequent ap- 


plications to. enter should be considered 
and disposed of in the order of filing. vetie 134 


. Where an application can not be al- 


: lowed in the from presented, for the rea- 


son that it covers in part lands embraced 


_- within an existing entry, and the appli- 


cant subsequently files a new application — 
embracing a part only of the vacant lands 
covered by the first application, he there- 
by waives all rights under the original 


-. application as to the remainder.........- 280 


The local officers in assisting an appli- — 
cant in the preparation of his application 


_ to enter are the agents of the applicant, 


and where error in description is made 
by them in the application the applicant _ 


can not set up such error to defeat the in- 


tervening rights of another acquired in 


_ ignorance thereof ....................00-- 345 


An application to. enter presented” in | 
person at the local office at the hour of 


. opening is entitled to precedence over a. 
' conflicting application received at the - 
- same hour by mail; and if part only of. 


the land covered ‘thereby is subject to - 
entry it should be allowed asto that part 
and rejected as to the remainder -......- 409. 


Arid Land. 


696 


Proclamation and regulations of May 21, 
1907, relative to opening of lands in the 
Huntley project..........---.-0002--- 684, 

The practice of designating certain of 
the withdrawals made under the act of 
June 17, 1902, as “temporary” Cee: 


Directions given that all uneotipleted 
applications pending at the time of with- 
drawal of lands for use in the construc- 
tion and operation of irrigation works, or 
of lands susceptible of irrigation there- 
under, be rejected or disregarded, except 
that. homestead entries may be allowed 


Page. 


| INDEX. 


6386 


649 


for lands susceptible of irrigation, subject . 


to the conditions and limitations of tbe 
-act of June 17, 1902. 
' Where the application is based ‘upon 


actual settlement preceding withdrawal,- 


notice thereof should be given the Recla- 
mation Service and favorable considera- 
tion made contingent upon the exclusion 
of the land from the withdrawal......... 

By the mere filing of an application to 
enter under the homestead law, upon 
which action is suspended, and tender of 
the necessary fees, the applicant acquires 
no vested right to or interest in the land 
applied for, nor does such. application 


have the effect to segregate the land. 


from the public domain, 80 as to prevent 
a withdrawal thereof for reclamation 
purposes under the. PROvRIORE of the act 
OL DUNC TT, 1902s ch0sh ia ee Phas robin ese see 

The rights of an entryman, as to the 
measure of compensation and the char- 
acter of the action that may be taken by 


649 {| 


| Arid Land—Continued. 


Individual owners of lands acquired 
under the provisions of the Carey act may 


be supplied with such additional water 


from reservoirs constructed under the 
reclamation act as may be necessary to 
fully develop and reclaim the irrigable 
portions of such lands, subject to all the 


Page. 


conditions governing the right to the use ~ 


of water under any particular project ... 


‘The relinquishment of a homestead en- 


222 


try within the irrigable area of an irriga- — 


tion project under the act of June 17, 
1902, where the entryman is in default in 


the payment of any annual installment, 


does not relieve the land of such charge, 
and a succeeding entryman takes it sub- 
JOCOTNONO sc acidacabecsreceewdec canes 


Under the provisions of the act of 


March 6, 1906, authorizing the disposition 
of such surplus and allotted lands.on the 
Yakima Indian Reservation as may be 
subject to irrigation by means of projects 


~ under the reclamation act, twenty acresis 


fixed as the unit for Indian ownership to 


be irrigated by the waters of any such 


29 


project, and if an Indian desires to accept . 


the benefits of the act and place his sur- 
plus Jands under the control of the Gor- 
ernment; to be sold for his benefit, he can 


’ doso only upon the condition that he will 


the Government in acquiring or appro- _ 


priating the land embraced in his entry 
' for use in the construction and operation 


-. of irrigation works under the reclamation 


act, must. be determined by the status of 


the entry at the time of the withdrawal 


of the lands for such purposes.......--.-- 

Where the entryman at the time of tbe 
withdrawal had earned title to tbe land 
by full compliance with the homestead 
law, he is entitled to compensation for 


retain twenty acres thereof, and no more, 


for which’a water right shall be secured 
~. to him, appurtenant to the land and sub- . 


ject to the same charge for construction 
and annual charge for maintenance as 
other lands under the project...... Sse 

Under the authority conferred upon the 


Secretary of the Interior by the act of 


June 27, 1906, to ‘fix a lesser area than 
forty acres as the minimum entry’’ and 
to ‘‘establish farm units of not less than 
ten or more than one hundred and sixty 
acres,’ a3 to all lands withdrawn and 
entered under the provisions of the recla- 


. mation act, he may make such subdivi- 


the land and the improvements thereon .- 


as fully asif the legal title had passed to 
him, but no evidence of title, either 
equitable or legal, will be issued......... 


Lands valuable formineral depositsand - 


embraced within a withdrawal of lands 
susceptible of irrigation by means of a 
reclamation project under the act of June 


17, 1902, are not thereby taken out of the 


operation of the mining laws, but con- 
tinue open to exploration and purchase 
under such laws.....- else dena ieee tamed 


The right of the Government to appro- 


priate public land for use in the construc- 
tion. and operation of irrigation works 
under the act of June 17, 1902, is not af- 
fected by the fact that the land-is min- 
eral in character ........-- seeeebewemedecs 


216 


sions of the public lands entered under 
the reclamation act as in his judgment 


may be deemed advisable, in units of ten 


acres Or multiples thereof up to one pa 


dred and ee WONCK icce ce nccteesioesoaeeas 


Attorney. 


Regulations governing aebornition of 
agents and attorneys before district land 
offices .. 


ee ee ee ee 


Canals and Ditehes. | 


‘See Right of Way. | 


Cemeteries and Parks. 
Circular of March 26, 1907, under act 


of March 1, 1907, relative to entries by re-_ 


ligious, fraternal, and private corpora- 


tions or associations for cemetery pur- — 


ease enweer howe ere eee eee ewe we ee ee ee eee 


Certificate. 


INDEX, = |. 


Page. 
‘The transferee of an entry after the 

issuance of final certificate takes only 

such right &s the entryman himself has, 


+ and if for any proper cause the entry be 


of withdrawal of coal lands.............. 


canceled, whatever rights the transferee 
may have in the pune are lost and aor 


| (Cireulars and Instructions. 


— See Table of, page XXII. 


on Land, 


Circular of I anuary 21, 1907, relative to 
the protection of rights existing at date 


General circular of coa)-land laws and 


‘regulations thereunder, approved April 


12, 1907 sccce0s Pacts wulued cau Geea ects: 
Supplemental regulations: of April 24, 
MDG May 20,1907 sce et temic aces 
Circular of May 16; 1907, relative to coal 
lands in Alaska, 
In connection with each: coal-land en- 
try. the entryman must show under oath 
that the entry is made in good faith in 
his own and individual interest, and not 


Se el ela i eed 


"in the. interest, directly or indirectly, in 


- In those States in which no right or 


Whole or in part, of any other person or 


persons whomsoever 


Pe ee ee ee 


_ title in the wife’s property vests in the 
. husband by virtue of the marital rela- 


tion, she may, if otherwise duly qualified, . 


‘ purchase coal land in her own and exclu- 
sive interest; but the land department 


. husband JSaclsciwmesedd ddewwew ae Sesseekens 


will require specific proof thatshe does — 
not really purchase in the interest of her 


Confirmation. 


Where an application to contest an en- 
iry ig not presented until after. the lapse. 


- of two years from the issuance of final 
- certificate, the Commissioner of the Gen- 
. eral Land Office has no authority or dis- 
-.. eretion to allow it, as the seventh section. 
- of the act of March 8, 1891, operates as a. 


bar to any proceeding against the va-. 
lidity of an entry not commenced witbin 


that time, and a proceeding instituted 


_ right that was not asserted within the 
period of limitation 


against the entry by the government 


within that time does not suspend the 
running of the statute so as to subject it. 
to attack by reason of an adverse or prior 


ee ey 


While an individual has no right to in- 


stitute anew and independent proceeding 


against an entry after the lapse of more 
than two years from the issuance of the 


- final certificate, the land department 
- INay accept the offer of an individual to 


aid inthe prosecution of a proceeding 


commenced by the government prior to 


the expiration of that period, or adopt 


68 


681, 683 || . 


-Confirmation—Continued. 


such agency and allow the individual to 

_ furnish the witnesses and prosecute the 
' case 
After the lapse of more than two years 
from the issuance of final certificate for a 
desert-land entry upon proof made in full 
compliance with regulations then in 
force, the confirmation extended by the 
proviso to section 7 of.the act of March 8, 

_ 1891, becomes effective, in the absence of 
a pending adverse proceeding, and the 


ey 


- 697 


Page. 


68 


land department is thereafter without . 


jurisdiction to initiate any proceeding 
against said entry, by calling for addi- 
tional proof or otherwise, except for 
causes which would prevent confirmation 


irrespective of the lapse of time from the © 


date of the entry 


ed ee ee 


Where final certificate is issued upon: 


a homestead entry, subject to the claim © 


of the Northern Pacific Railway Company 


under its grant, which claim is subse- . 


quently relinquished under the. provi- 
sions of the’act of. July 1, 1898, the ad- 
' verse claim of the company, while pend- 


ing, is not a contest or protest against the. 


validity of the entry, within the meaning 
of the proviso to section 7 of the act of 
March 8, 1891, such as would prevent con- 
firmation WhercOr muder said section 


Contest. 

The dismissal of a contest without pass- 
ing on the matters charged i is no bar to 
another contest on the same ground by @ 
different partys... oissncsccsok we eke 3 

_. The Government has no interest: in the 
motive which influences a contestant in: 
bringing the contest; and while a collu- 
sive or speculative intent may be set up 
to defeat the rights accorded a successful 


48 


but mala, fide contestant; it can have no | | 


_ bearing upon the rights of the entryman, 
whose entry must stand or fall muCe the 
facts presented , 


ee ee ee ey 


Proof of nonmilitary service under the 


_ act of June 16, 1898, need not be made in 
specific words; it is sufficient if facts ap- 
pear which necessarily preclude the ex- 
istence of the. fact ‘necessary to. be dis- 
DIOVEG Sacecatevetsciceetencloaseecueccve 
The land department will take judicial 


notice of the existence of any war. in — 


_ which the United States is engaged; and 
_the fact that during the period of aban- 
donment charged in a contest against a 
homestead entry the United States was 


not engaged in. any war is prima facie. 


evidence that the entryman’s alleged 
absence was not due to military service- 
A woman is disqualified to legally en- 

_ gage in the service of the United States 
asa “‘ private soldier, officer, seaman, or 
- Inerine;” and where a homesteader 


625; 


against whom contest has been brought ~ 


on the ground of abandonment is & Wo- 


Contest—Continued. | Paes 
man, such fact sufficiently proves, in the . 
absence of any other evidence, that the 


default alleged was not due to service in. 
the Army, Navy, or Marine Corps within’ 


~” the meaning of the act of June 16, 1898... 625, 


“An applicant to contest a military. 
bounty land warrant location, who al- 
leges nothing that calls for proof of any | 
fact not apparent upon the face of the 
records of the land department, and who 
charges no fraud in the location, would 
not, if successful in procuring cancella- | 
tion of the location, be entitled to a pref- 

' erence right of entry under the provi- 
sions of the act of May 14, 1880, and the- 
land department is justified in. refusing 

to order a hearing on his application to 
CONUCSE 5 iicc en tbe eer oo ieoeloecceaaey onedc 61 
The act of May 14, 1880, awards a pret- 
erence right to a contestant who has 
‘‘contested, paid the land-office fees, and 

- procured the cancellation” of the entry 
attacked; but does not give an absolute | 
right to contest an entry, nor take from 
* or qualify the power and authority con- 
ferred by the organic act upon the land 
_ department to supervise and direct all 
_ proceedings relating to the disposal of the 
public lands, and to determitie whether 
a contest against an. entry shall or rahall 


not be allowed ........2......-- eens ee eee 67 


In case of a contest. against a desert- 
land entry, the annual proofs offered by — 
the claimant, and forming a part of the ~ 
records of the land department, although 
- not put in-evidence at the hearing on the 
contest, may, where the truth of any of 
the statements made in said proof isthe | 
main question in issue, be properly judi- 
cially noticed with a view to determining 
the truth or falsity of subsequent state- 
ments. made by the same witnesses con- 
cerning the same facts hkimenmeeciatecencted 147. 


Contestant. 


A contestant can acquire no right what- . 
ever to the land in controversy by the 
presentation of an application to enter the 
same prior to termination of the contest 
and while the entry remains of record... 264 | 

Where a contested entry is relinquished 
after the contest has been dismissed for 
want of prosecution, and while a second 
contest is pending, the second contestant 
is entitled to a, preference right of entry.. vot 

_ Where a second contestant charges fail- 

ure on the part of the entryman to com- 
‘ply with law and also collusion between 
the entryman and the first contestant, and 
the entry is canceled as the result of the 
first contest, the second contestant is not 
“entitled to a preference right of entry, not- 
withstanding he establishes collusion as 
charged and the first contestant is held 
for that reason to have acquired no pref- 


erence right... gRieratbecieatie Swede te bo peutames 18 | 


| INDEX. 


| Decision. | Pages 


The mere fact that a departmental de- 
cision is rendered in the shape of a formal 
affirmance of the decision appealed from 
is no ground for valid objection, where 
the decision below sufficiently sets forth 
the facts and covers all the material ques- 
OTIS INVOLVE wield Sccciecauvaa'ceeckee seis 134 


Desert Land. 


Bee Entry. 


Ditches and Canals. 


See Right of nee 


Entry. 


Instructions of J une 11, 1907, relative to - 
second homestead entries .........---.--. 590 
Regulations of November 30, 1906, under 
section 5, act of June 27, 1906, relative to 
desert-land entries within withdrawals 
under reclamation act.....-.-...22.e----- 340 
- Well casing purchased and placed upon. — 


_ a desert-land entry can not, so long as it 


is unattached to the realty and retains its 
status as personal property, be considered 
a permanent improvement of the land 
within the meaning of the desert-land_ 
BG Teccs ses as eum ivigsico cancun he eaeie ea eee 92 
Expenditures for machineey for boring a 


_ wells with a view to developing a water 


supply for irrigation of the land can not 
be accepted toward meeting the statutory 
Tequirement relative to expenditures for 
permanent improvements upon desert- 
land entries ....--- aba deaae ts eacue tsetse -- 638 
- Prior to final proof and certificate, a 
desert-land entryman has.no such right 


‘in the land as may be assigned by opera- — 


tion of law without any voluntary act on 


The right of a person claiming under an 
instrument of assignment of an unper-. 
fected desert-land entry to recognition by 


_the land department is dependeut upon 


the filing in the local office of a. certified 
copy of the instrument of assignment, to- 
gether with an affidavit, executed by him- 
self. before the proper officer, showing his 


- qualifications to take and complete the 
CNL secede see uae dcwaa wee aa agen ees 474 


Where it appears from - the final proof. 


. submitted on a desert-land entry that 


there has not been actual tillage of one- | 
eighth of the land, and it is not con- 
clusively established that the climatic — 
and physical conditions are such that 


- crops other than native grass can not be 


successiully produced thereon, and the 
proof-fails to show the quantity of hay . 
per acre produced from native grass by 
irrigation, or. whether it is of merchant- 
able value, the showing is not suth as ~ 


will justify the land department excusing 


actual tillage of one-eighth of the land 
and accepting the proof as sufficient..... 15 


rf 
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‘Where prior to the submission of final 
proof and the issuance of final certifi- 
cate upon a- homestead entry, a resurvey. 
_ of the Jand is made, the entry should ‘be 

amended to conform to such resurvey, 
and the fact that ‘the local officers ac- 
cepted final proof and issued final. cer- 
tificate upon the. entry without such 
amendment: having been. made will not 


- prevent the Department: requiring the _ 
> - entry to be amended to-conform to the - 


lines as established by ‘the resurvey at 


-- any time prior to the passing of the full | 


oo legal title by the issuance of patent. -...-. 12 
'.Purchase under section 2 of the act of 
June 15, 1880, exhausts the homestead 


-. ight; and as such purchase is not the . 


equivalent of commutation under the 
provisions of section 2301 of the Revised 
Statutes, the purchaser is not entitled to 
“make a second entry under the ‘provi- 
sions of section 2 of the act of June 5, 
1900, which grants such privilege to any 
person who had theretofore made an. 
entry under the homestead laws and com- 
muted the same under the provisions of 


- gaid section 2801 ... 2212. .- eee ee cane wees 392, 


The act of December 29, 1894, relating to 
‘second. homestead entries, has no appli- 
cation to entries made and abandoned 
after its passage, but is specifically lim- 
‘ited in its application. to persons who 
had prior to its passage forfeited their 
‘.yights for any of the reasons enumerated 
in section 3 of the act of March 2, 1889... 71 


Evidence. 


Rule 42 of Practice, requiring that the 
transcript of the testimony of witnesses 
who testify at a hearing before the local 
officers shall be “then and there sub- 
scribed by the witnesses and attested by | 
the officer before whom the same is taken, 

‘unless the parties shall by proper stipula- 
tion in, writing, filed with the record, 
_. mutually agree to the contrary,’’ has all 
the force and effect of law; and where, in 
the absence of the required stipulation,- 
the transcript is not so subseribed and - 
attested a certificate by the local officers 
that the several witnesses were Sworn 
before testifying, together with a certifi- 
cate. by the stenographer who took the 
testimony that the. transcript is a true’ 
and correct transcript of the testimony as- 
given. by the witnesses, are not sufficient 
. to-cure the defect,-and such unsigned - 
‘and unattested transcript can not be ac- 


cepted as evidence i in the case...-..----- 332. 


_ Fees. 


_ Cireular of August 28, 1906, relative to 
fees for furnishing township plats or dia- 


> grams under act of March 3, 1883._..-..- - 139 


Circular of. April 15,‘ 1907, relative to ~ 
- fees of ‘surveyors-general for furnishing 


. “joes of plats and TOCOPS....22.02eeeees 514 7 
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. Fees—Continued. Page, 


Circular of May 16, 2907, under act fo 
March 2, 1907, relative to uneamed fees 


_ and unofficial moneys............:---..-- 568 


Registers and receivers are not entitled 


to fees and: commissions in connection 


with the filing of applications for the | 
right to use water from irrigation works 
constructed under the reclamation act, 
but are entitled to commissions of one per 


cent on all moneys received from water 


users at the office for which they are ap- 
pointed to the extent of the maximum 
salary fixed by statute. hea cman nantes 357 


Final Proof. 


' Circular of December 17, 1906, iaelative 
to final proof on desert-land entries...... B52 
Instructious of March i, 1907, relative 


' to proofs, affidavits, and oaths executed . 
before deputy clerks of courts..../....2-- 436. — 


Circular of March 25, 1907, under act of © 
March 1, 1907, relative to extension of 
time for making final proof on certain 
desert-land entriesin Washington........ 478 

Circular of March 25, 1907, under act of 
March i, 1907, relative to extension of 
time for making final proof on certain 


lands in Los Angeles land district........ 479. 
Circular of May 18, 1907, relative to final 
proof on desert-land entries.............- 575 


‘The distinction between commutation 
and final proof in relation to the element 
of time within which full compliance 
with law may be shown demandsa higher 
degree of proof of good faith on-the part. 
of an entryman who elects to complete 
his entry and acquire title within the 
limited period allowed by commutation 
than is required in the case of ordinary | 


‘proof after five Moa compliance with 


To entitle a commuting homestead en- 


tryman to credit for coustructiveresidence 


from the date of entry it must be shown 


-not only that he established a bona fide res- 


idence upon the land within six months 


- from.the date of the entry, but that his. 
actual presence on the land was thereafter 


substantially continuous to the date of. 


submitting fina] proof...:.....---.-..... ~ 2520 


_ A homestead entryman by his election | 
to commute assumes the burden of show- 


* ing full compliance with law in the mat- 


ters of residence, improvement, and culti- » 


vation, ‘and the proof-will not be accepted 
by the land department ‘unless, it shows 
- the substantially continuous presence of 
_ the claimant upon the land for the re-. 


quired period-.....- Get cee aeieniue Hondas a B71 
In case the officer named in the Gna. 
proof notice, before whom the proofs are | 
proposed to be taken, has two or more es- 
tablished places for the transaction of busi- 
ness within the jurisdictional limits, and |. 
carries on his official business at such 
places at regular, fixed times, the require- 


ment-of paragraph 3 of the circular:of ~ 


700 
| Final Proof—Continued. 


March 24, 1905 (33 L: D., 480), that final 
proofs shall be made pefore the officer 
named at ‘‘ his regularly established place 
of business and not elsewhere,” will not 
prevent the proof being taken at any one 
-of such established places of business that 
may be designated in the notice....-..... 
The fact that it appears from the final 
proof that the water right of a desert-land 


- entryman, relied upon to effect reclama-__ 
- tion of the Jand embraced in his entry, is | 


encumbered by a mortgage to secure the 
balance of the purchase price of said right, 
will not justify rejection of the proof, on 
the ground thatthe entryman hasnot “an 
‘dbsolute right to sufficient water to success- 
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‘residence 


upon, improved. and cultivated his home- 
stead for a period of at least one year after 
he shall have commenced his improve- 
ments,” and credit for military service, 
as provided for by said act, can not be 
allowed as a substitute for such pees of 


ee ee ee ee ee ee el 


The fact that lands may be chiefly vali 


- able for the timber thereon does not ex- 


clude them from settlement and entry 


under the homestead law, but it must — 


‘fully irrigate the land,” within the mean- — 


ing ofthe departmental regulations, where 
it appears that the entryman is acting in 


. good faith and the proof is in all other re- | 


spects satisfactory 

Desert-land entrymen in nine proof 
- of possession of a right to sufficient water 
to properly irrigate the land, should only 
be required to furnish the best evidence 
thereof obtainable at the time the final 
proof is submitted, which should also 


Se ee eS 


he is required by the laws of the State or 
Territory to do at that time for the mainte- 
nance of the right and that under theright 
he hasactually used the water for the irri- 
gation of the land embraced in this entry. 


Forest Land. 


See Reservation. 


- Homestead. 


| GENERALLY. 


Circular of August 4, 1906, containing 
suggestions to homesteaders and persons - 
desiring to make homestead entries 

Circular of September 7, 1906, under act 
of June 11, 1906, relative to homestead 
*. entries within forest reserves 

Lands actually appropriated to urban 
uses are not subject to homestead entry... 

The disqualification imposed under the 
homestead law on one who is the ‘‘ pro- 
prietor of more than 160 acres of land,” 
extends to one who holds under a con- 
tract of purchase lands selected by the 


ee 


State, even though the title may yet bein. 


the Government and the payments under 
the contract have not been completed ... 

The fact that a homestead entryman 
uses a portion of the land embraced in 
his entry in connection with the prose- 
cution’ of his saw-milling business in no 
wise affects the validity of his claim under 
_ the homestead law if he in good faith 
complies with the terms thereof 

The act of June 16, 1898, specifically 
provides that ‘‘no patent shall issue to 


any homestead settler who has not resided 


clearly appear that the settlement or 
entry upon such lands was madc in good 
faith for the purpose of making the tract 
a home; and where the entryman in such 
case submits commutation proof and pays - 


-. aprice to cut short the period of residence 


required by the homestead law, he invites © 


- scrutiny and challenges judgment as to 


the good faith of his entry. 


Wipow; HEIRS. 


Upon the death of a homestead entry: 


‘man who had up to. that time complied 
- with the law, his widow will not be re- 
quired to cultivate the land where the © 


- show that the entryman has done all that — 


period -during which compliance with 
law is necessary has so nearly expired 
that no effective cultivation by planting 


- and harvesting: is -possible within the 


305 


time remaining 

Where the heirs of a deceased home- 
stead entryman seek to perfect the entry, 
and have not themselves, after the death 
of the entryman, complied with the 
homestead law for the entire period re- 
quired thereby, the question as to whether 


en 


the entryman during his lifetime com- 


plied with the law for such a, period as, 


when added to the period during which 


the heirs complied with the law, would 


- amount in the aggregate to the réquired — 


‘period, is & proper subject of inquiry, 


161 


whether raised by: protest or otherwise, 
‘at the time-final poe ig submitted by the 


a el 


EouDIERS’ * 


The homestead right is not enniied 


og by the filing of a soldiers’ declaratory 
_ statement which is subsequently aban- 
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doned because of a prior apbiclts settle- 
ment claim 

In the commutation of a soldiers’ home- 
stead entry credit for constructive resi- 
dence: between the date of the filing of 


see ene wearers eo wr oseereeeatene eee 


_ the declaratory statement and the date 


; allowed 


of the entry based thereon can not be . 


ee ee ale 


SOLDIERS’ ApDrTIoNaL. 


The right of additional entry accorded 
by section 2306 of the Revised Statutes is- 
not a life interest merely, but is part of 
the soldier’s estate and as such may be 


“Homestead—Contimved. 


~ SonprERs’ AppirionaL—Continued. 
devised by. him, subject to appropriation 


_by the widow or minor orphan children, | 
as provided by the statute;*and if notso. ~ 
appropriated, the right vests absolutely 


in the devisee : 


seat ew eee tee eee ewe eee 


_. Where an application to make soldiers’ | 
additional entry is rej jected for invalidity — 


_ ofthe base offered, and no like valid base 
is supplied, substitution therefor of a 
forest reserve: lieu selection will not be 
allowed to the pre} udice of intervening 
adverse rights 


ee ee ee ee ee ee ee 


' An application to make soldiers’ addi- 


tional entry, in attempted substitution 
. for a similar. application theretofore filed 
_ and rejected for invalidity, can not be 


accepted in the face of an intervening 


withdrawal for forestry purposes; nor can 


the original invalid application, held for 


Sos rejection prior to the creation of the for- 
est reserve. embracing the land, be re- 


. garded as a: “lawful. filing’? within the | 


- meaning of the exception in the procla- 
mation establishing the reserve.....-.-.. 


An entry under'section 2306 of the Re- . 


vised Statutes, although allowed upon an 


invalid soldiers’ additional right, while . 
of record segregates the land, and no. 


rights are acquired under a subsequent 
application covering the same land which 
will prevent the substitution of a valid 
right as a basis for the entry 


A homestead entry allowed upon an 


application executed | outside the. land 


district wherein the land is located is not. 
_ for that reason void, but voidable merely, - 
and furnishes a sufficient basis for a. 


| soldiers’ additional. right ‘under: section 
- 2806 of the Revised Statutes ..........-... 
No right of additional entry under the 


- provisions of section 2306 of the Revised 
Statutes exists where the original entry © 


of the soldier was made forland embraced 
in an approved swamp-land selection up- 


on which patent subsequently issued to. 
the State, as the soldier’s original home- 


stead right was not thereby exhausted... 


Where the minor child of a soldier 
makes homestead entry under section — 


9307 of the Revised Statutes.in his own 
name, by a duly appointed guardian, and 
perfects title thereto, he thereby exhausts 


his Tight under the homestead law-.--. ee 


ComMUTATION. 


Directions given for the Si ction of 
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_xights under commuted homestead en- - 


tries in which credit may have been al- 


*. lowed for military service in lieu of the 
one-year period of residence required by 


the act of June 16, 1898, under the then- 


—— practice ie the General Land. 


eae 
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_of the Kinkaid Act 
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1. Kinkaid Act. 

Instructions of April 27, 1907, under act 
of March 2, 1907, extending the prystene 
‘The preference right of entry accorded 
by the act of April 28, 1904, vested only in 
persons qualified to exercise it, and if, 
prior to the vesting thereof, intervening 
rights attached to the land, they will ds 


be disturbed:........- Veiee tdeieaw cue as 256 


- The preference right of entry accorded 


_ claimants under the provisions of section 


2 of the act of April 28, 1904, attaches im- 
mediately upon their becoming qualified 
to proceed thereunder, in the absenee of 


was not, at the date of the act, occupying 


~ Page, 


- any intervening adverse right; and where | 
_ a claimant whose entry remains intact © 


the land embraced in his entry, but sub-. 


sequently cured his default, his rights. 


under the statute date from the time he 


commenced: compliance with the lawin — 


good faith, but if prior to that time any 


- other qualified ciaimant had exercised bis - 
preference right upon. the lands subse- . 


quently applied for by the defaulting ap- 


plicant, the rights of the prior entryman . 
will not be disturbed ......-...-....-.¢--- 


Where, under the provisions of the act 


of April 23, 1904, two or-more claimants. ~ 
are entitled to the preference right of en- 


‘ try for the same land, and there is a lim- 


ited amount of land open to entry upon 
which the respective claimants may ex- 
ercise the right, an equitable adjustment 
should be made between them in order 


‘that all may derive the greatest benefit 
under their preference rights 


ee 


The term. ‘town and occupy” as em- 


ployed in section 2 of the act of April 28, 


1904, referring to those entitled to a pref- 


a erence right to enter contiguous land un- 
der that section, is held to mean such 


possession of and dominion over the land 


embraced in an entry as.is required by’ 


' the provisions of the general homestead 


law; that is, smch residence on the land 
entered as would defeat a. contest based 
upon a charge of abandonment ........-. 

The right of entry granted by section 2 


_of the act of April 28, 1904, can only be 
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exercised by those persons who, at the — 


date of making entry thereunder, ‘‘own 
and occupy the land heretofore entered 
by them,” and the occupancy of the land 


‘(heretofore entered’’ must be such as - 


-will defeat a contest. based upon the 
charge of abandonment.......-.-...----. . 


_ An entryman under the actof April 28, 


1904, who fails to take the full quantity of. 


land he is entitled toen ter, for:the reason 


_ that there are at that time no other ad: - 
soreeng caaprrepriated public lands sub- 
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' Acts or Apri 28, 1904—Continued. 
1. Kinkaid Act—Continued. 

ject toentry, may,if other adjoining lands. 

subsequently become vacant, enlarge his — 
former entry-to the full area permitted | 
by the statute, by including contiguous 
tracts in and as a part thereof, regardless 
of whether at the time of his origiual en- 
try he contemplated taking those par- 
ticular tracts, if they should subsequently 
become vacant, provided it be satisfac- 
torily established that he did not at the 
time of making the origina] entry intend 

_ thereby to exhaust the ene conferred by 
the statute....- sch late ae EOS ite Dea 

The provision of the act of April 28, 
1904, that the land entered thereunder 
“shall be as nearly compact in form as 
possible, and in, no event over two miles 
in extreme length,” contemplates that 
the original entry shall be taken into ac- 
count, in cases of additional entry under 

‘section 2of said act, and that the original 
and: additional entrics taken together | 
shall conform to this requirement ....... 

The qualifications of an applicant to” 
make additional entry under the provi- 

_ sions of section 2.of the-act of April 28, 

1904, must be determined as of the date 

of the presentation of the application, 

and only those who on that date possess 
- the requisite qualifications entitling them 
to make entry under the provisionsof the — 

_ general homestead law are qualified to . 
makesuchadditional entry; hence, a mar- 
ried woman liying with her husband and 
not the head of a family is not qualified to . 
make entry under said section, notwith- 
standing such disqualification did not 

'. exist atthe date her: original. entry was 

By 

The fact that an eaplicant to make en-- 
try under the act of April 28, 1904, made 
a prior homestead entry for and is the. 
owner of a quarter section containing 
more than 160 acres, will not disqualify 
him as an. entryman under section 3. of 
said act; but if he be the owner of more 
than 160 acres of land acquired otherwise 
than througha prior homestead entry, he 
is disqualified to make such entry....... 

_ In determining whether an applicant 
is disqualified to make additional entry — 

‘under the provisions. of section 2 ‘of the 
act of April . 28, 1904, by reason of the 
ownership of more than 160 acres of land, 
exclusive of that embraced in his original 
entry, actual acreage is the test that must 
govern; and wheré he in fact owns more 
than 160 acres, exclusive of the land in 
in his. original entry, he must be held. 
disqualified, notwithstanding such land 
comprisés a technical quarter section and 
that t title thereto was not acquired under | 
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’ a homestead gntry made by hin but 


. ERY cacao ty tontenuaeentaooheunases dine 


through purchase from the original en- 


By virtue of the provisions of section 2 
of the act of March 2, 1907, credit for 
military service may be allowed in entries 
under the act of April 28, 1904, common nly . 
known asthe Kinkaid Act........2.2.2.-- 

The provision of the act of April 28, 1904, 


- that the entryman at the time of making 
final proof must. show affirmatively that | 


he has placed upon the land permanent 
improvements of the value of not less 
than $1.25 per acre for each acre included 
in his entry, contemplates, in case of an - 


additional entry under said act, that-the — 


-entryman shall make the required ex- 
penditure for improvements, exclusive of © 
‘and in addition to the improvements on 
his original homestead... eo ears cadena 
Lands within that part of the Fort Ran- 
dall abandoned military reservation in - 
the State of Nebraska, not selected by the 
State or otherwise disposed of under the. 
act of March 3, 1893, providing for the 


disposition of the public lands in that 


* 


_reservation, are subject to entry under 
the provisions of the act of April 28, 1904. 


2. Second and Additional Entries. 


_ Instructions of J une 11, 1907, relative to 
‘PCCONA ENGI1ES . 14.0.0 20st ese es cnercveverss 
The right to make second entry ac-. 
corded by the act of April 28,1904, islim- — 
ited to persons who prior to the passage 
of the act actually entered other lands 
under the homestead law........ pemeiaee 
There is no provision in the actof April 
28, 1904, authorizing a second entry based 
upon settlement made prior to the pas- 
sage of the act, where the original entry - 
was not made until subsequent to that 
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57 


57 
_ The right of entry conferred by section 
1 of the act of April 28, 1904, is not limited 
to those who theretofore made and aban- 
doned or relinquished but one homestead - 
BLUE ook Sciiacitecencrpucad pen tadoseeees ees 
A homestead entryman who secured a 
yaluable right in- return for the relin- - 
‘quishment of his entry; relinquished for 
a consideration within the meaning of 
section 1 of the act of April 28, 1904,and .— 
is therefore not entitled to make second 
entry under the pioueons of that 
section....--..- ill aa a cent aia lod Seectwenae 


The right to make a second homestead 
entry accorded by the act of April 28, 
1904, having once been exhausted, is not 
restored by relinquishment of the e second 
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. &. Second and Additional Entries— 


. Continued. 


An application to make second home- 

- stead entry filed subsequently to the act 
“of April 28, 19041, must be denied where it 
appears that the applicant failed to make 

. a bona fide. effort to comply with the law 
as to his original entry ...:.-.2.2..-..--- 2 

-_ #& homestead entry. made and: relin- 
- quished after the passage of the act of 


- April 28, 1904 (83 Stat., 527); can not be 


~ 
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made the basis for the restoration of the | 


homestead privilege under that act ...... 


Where one entitled to have his home- . 


stead right restored to him under the pro- 
visions of the act of April 28, 1904 (33 
Stat., 527), and also entitled to make an 
. ‘additional entry under the provisions of 
section 2 of the act of April 28, 1904 (33 
 Stat., 547), exercises the latter privilege, 


he thereby exhausts his homestead rights _. 


~~ and is not entitled to claim any benefits 


: under the former act ........-....--.-..-. 
The provisions of the act of April. 28, 


273 


_ 1904, are not applicable to homestead en-- : 
tries based upon applications filed prior _ 


to the passage of the act; but the qualifi- 


‘cations of all claimants who prior to the 


passage of the act filed proper application — 


for lands subject to entry should be de- 
termined ‘under the law. as it existed at 


~ the time the application was filed ....... 
-. The mere allegation by an applicant 


_to make second homestead entry under | 


the provisions of the act of April 28, 1904, 


that he relinquished his former entry. 


without consideration, will not, in the 
-absence of an-averment that he was mis- 
takenas to the character of the land orig- 
inally entered or that he was unable to 
complete the entry either on that account 


or because of some unavoidable compli-. . 


cation of his personal or business affairs, 
bring him within the saving provisions 
of said-act..:...- dre eS cides Nat eS aM aes 
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The provision of the act of April 28, 


1904, authorizing second homestead entry 


‘in cases where the. entryman was uuable ~ 


to perfect his original entry “on account 


of some unavoidable complication of his. . 


_ personal or business affairs,” and “did — 
not relinquish his entry “or abandon his: 
claim for a consideration,’ contemplates ~_ 
that the ‘‘unavoidable complication” — 


shall be one arising subsequent to the 
making of the entry, and which pre- 


vented the completion thereof, and not 


— one. existing ab the time the entry was 
made .. a ee rains oot. Dic meuee ween 


7 Indemnity. 7 
See School Land. 


‘Indian Lands. 


ere 


_ Instructions of July 23, 1906, relative | 
to preference right of entry accorded pur- 


chasers of improvements on Indian lands.. 56 © : 


‘Instructions of July 31, 1906, under act 
of June 21, 1906, extending the time for 
payment by homestead settlers on pur- 


_ Chases of lands in Indian menerwatious in 


Minn Gs 0te 6.02 200 aiden cs coun ay at 67 
Circular of J anuary 17, 1907, under act 

of January 8, 1907, extending time within 

which residence may be established upon 


Crow Indian lands ............-.....1.--- 382 


‘Instructions of January 25, 1907, under 
act of January 17, 1907, extending time 


for establishment of residence on Sho- 


shone and Wind River Indian lJands..-... 397 
Instructions of January 21, 1907, relative 


~ to notice to: Commissioner of Indian Af- 


fairs of action affecting Indian allot- 
ments Sieite tie eeoteet Gea nteeewade neces 396 
Circular of February 15, 1907, relntiva to 
ceded Chippewa lands withdrawn pend- 
ing completion of drainage survey under 
act of- June 21, 1906._........ eet es 428 | 
Instructions of March 27, 1907, under'act 
of March 1, 1907, relative to ceded Chip- 


- pewa Indian lands withdrawn for drain- 


REE SULVEY cas ea enuucs ueucketdenage ces 481 
‘Circular of April 20, 1907, relative to- . 
Chippewa agricultural lands...... ere 532 


Instructions of March 6, 1907, under act 
of February 18, 1907, relative to certain - 


patents and entries in Fort Berthold 
PROSCPVANON 5 .cssccecee we eer eweceloa teat aol 


Regulations of March 20, 1907, underact 
of March 1, 1907, relative to selection of 


’ desert landsin Southern Ute reservation 


ulider Carey ACU. so. 0 .c6ceseseoecessdeee 477. 
Proclamation of June 8, 1907, relative to 
disposal of lands in Devils Lake reserva- 


Circular of June 28, 1907, with respect to 
disposal of landsin Devils. Lake reserva- 


_ One who Is racouniged by the laws and 
usages of an Indian tribe as a member 
thereof, or whois entitled to be so.recog- 
nized, is qualified to take an allotment 
out of the public lands under the fourth 
section of the actof February 8, 1887, as 
amended by the act of February 28, 1891. 549 — 

An Indian. homesteader holding title. 


under a trust patent issued to him under 


the provisions of the act of July 4, 1834, 
who at the time of making the entry had 
abandoned his tribal relation and was 


occupying the status of a citizen of the 


United States under the terms of section 

6 of the act: of February 8, 1887, may, upon 

application therefor, have the trust pat-, 

ent canceled and patent under the gen- 

eral homestead law substituted therefor. 80 
In making allotments under section 6 

of the act of June 5, 1906, all selectionspre- 


‘ 
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Indian Lands—Continued. 
- sented at a time when the same could 
properly be received. for a party then in 


being should be accepted, although the 


party may die before the schedules-are 
completed or approved......--.----+.---- 

A decree of condemnation by a courtof 

. competent jurisdiction, in proceedings 
under the act of. March 3, 1901, which 
provides for condemnation for public pur- 
poses of lands allotted in severalty to In- 
dians, has the effect to vest title in fee, 
and the issuance of patent to the Indian 

- allottee for the land covered by the de- 

- eree is not necessary - 
In the absence of legislative authority 
‘therefor, first or trust patents can not be 
. jssued upon selections made by members 


se awear tee ene ene eee 


of the Turtle Mountain band: of Chippe- . 


wa Indians under the agreement ratified 
by act of April 21, 1904.-........22.2.2--2. 
- Lands formerly. within the Coeur 
' @’ Alene Indian reservation and restored 
to entry by the act of March 3, 1891, are 
not subject to soldiers’ additional entry 
under the provisions of section 2306 of 
the Revised Statutes 


ee ee es 


Lands within the Bitter Root Valley. 


above the Lo-Lo fork of the Bitter Root 
River, ceded to the United States under 

_ the treaty with the Flathead and other 
Indians, ratified March 8, 1859, are not 
subject to entry under the mining laws.. 

- The children of those Indians who re- 
ceived allotments on the north half, or 
restored portion, of the Colville Indian 
reservation who did not themselves re- 
ceive allotments thereon, and also the 
children of such allottees born since the 
allotments were made, are on the same 
footing in respect to allotments on the 
south half, or reserved portion, of the 

_ reservation as the Indians residing there- 
on, and equally entitled with them to 

. allotments under the provisions of the 
act of March 22, 1906 
The term ‘‘residence’”’ as used in the 
provision of the act of April 28, 1904, re- 
stricting allotments thereunder to those 
who were legally residing upon the White 
Earth reservation at the date of the pas- 


ee ee ee ee 


gage of the act, and to those who may. 


remove to and take up their residence on 
said reservation, should be given ity 
ordinary meaning as recognized in legal 
parlance and construction, and, so con- 
strued, the act does not require that those 
already having legal residence on the 
reservation, although temporarily absent 
for any reason, must return thereto in 
order to receive the benefits of its pro- 
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under the reclamation . act, twenty acres — 
is fixed as the unit for Indian ownership. 
to be irrigated by the waters of any such 
project, and if an Indian desires to ac- 


' cept the benefits of the act and place his. 


surplus lands under the control! of the 
government to be sold for his benefit, he. 
can do so only. upon the condition that 


"he will retain twenty acres thereof, and 


no more, for which a water right shall be 
secured to him, appurtenant to the land 
and subject to the same charge for con- 
struction and annual charge for main-— , 
tenance as other lands under theproject. 110 | 
Under the authority conferred upon the 
Secretary of the Interior by the act of 
June 27, 1906, to ‘fix a lesser area than 
forty acres asthe minimum entry” and 
to ‘‘establish farm units of not less than 
ten or more than one hundred and sixty 
acres’? as to all lands withdrawn and 
entered under the provisions of the re- 
Clamation act, he may make‘such sub- . 
divisions of the public lands entered . 
under the reclamation act as in his judg- 
ment may be deemed advisable, in units 
of ten acres or multiples. thereof, ae to | 
one hundred and sixty acres...........:. 110 


Insane Entryman. 


Where a homestead entryman on ac- - 
count of mental incapacity to understand 
the necessity therefor fails tosubmit final 
proof within the seven-year period pro- | 
vided by statute, and the land depart- | 
ment, in ignorance of the reason for such _ 
failure, cancels his entry because of the 
expiration of its statutory life, and an- 
other, not in good faith, but with full. 
knowledge of the entryman’s long-con-. 
tinued compliance with law in the mat- _ 
ters of residence, cultivation and im- . 
provement, and of his mental incapacity, 
thereupon makes entry of the land with 
intent to acquire title thereto for his own 
use and benefit, such entry,’ upon the: 
land department becoming fully advised — 
ag to the true facts and circumstances of 
the case, will be.canceled and the entry 
of the insane entryman reinstated with a 
view to submission to the Board of Equi- 
table Adjudication for confirmation 


Irrig ation. 


See Arid Land. 


Isolated Tract. 
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‘Under the provisions of the actof March ° 


6, 1906, authorizing the disposition of 
such. surplus and allotted lands ‘on the 
Yakima Indian -reservation as may he 
subject to irrigation by means of projects 


e : 


Circular of July 18, 1906, ander act of 
June 27, 1906, relative to isolated tracts .. 
Circular of April 18, 1907, relative to 
affidavit required of applicant .:..:...... 
_ Instructions of April 27, 1907, relative 
to isolated tracts within the area affected 
by the Kinkaid Act 
Circular of May 16, 1907, ‘under act of 
June 27, 1906, relative to isolated tracts .. 581 


enmewmenet ewe ee tne we tae 


an 





“INDEX. 7 | 


“Isolated ‘Tract—Continued. Page, Ss urisdiction—Continued.. - Pages a 


The law relating to the sale of feolatsa 


- : aed does not require the Commissioner 
>of the General Land Office to sell such. 


| - Jands, but clothes him with discretion to. 


_- offer them for sale whenever in his judg- 


ment it, would be proper:to do so; and... |: 
-'.- the exercise of this discretion will not be ‘| 
_-- controlled by the Secretary oftheInterior | -_ 
~» unless his refusal to.offer any such tract... ~ 
for sale would. be. prejudicial to.the.in- . -[- 
"| terest of the government or otherwise 
ie involve : an abuse of the discretion resting. ae 


294 “them in the application the applicantcan 


While the Goinmissioner of the General . , 


offer at public sale any tract-of land that 


_ Land Office, in the exercise of the -au-.. 
-.. thority conferred upon him ‘by section ate 
"2455 of the Revised Statutes, should not - © 


does not appear by’ the records of his of- 
fice.to be free from all claim-or right, yet. 


re wherea tract has been sold under said 


section while covered by a claim of rec- » 


ord; he has ample authority to clear the 
record of such claim, if invalid, and to 


ratify and confirm the sale and convey to: | 


the. purchaser the legal title by patent... 
The ect of March 6, 1868, directing that 
. the even-numbered : sections of lands 
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theretofore withdrawn for the benefit of: 


certain railroads be restored to settlement 
and entry under the preemption and 
homestead laws only, does*not in any- 


wise affect the authority of the Commis- — 


: . sioner of the-General Land Office, under 


the provisions of section 2455 of the Re- . 


vised Statutes, as amended by the act of 
February 26, 1895, to offer at public sale 


any isolated or disconnected tract of pub- 


| . He land within any.such section ..... awa 
“Section 2455 of the Revised Statutes, as 


411 | 


| amended by the act of. February 26, 1895, - | 


: ‘does not operate to reduce the minimum... 


'. those laws, inquire into and. deienniie: 


- further action as may be appropriate and 


those questions and’ ‘thereupon take such 


“necessary to enforce. its jurisdiction and — 


‘Land Department. os, 


- The local officers in assisting an. ‘appli- ons 
: cant in the preparation of his application a ae 
_to enter are the agents of the applicant, — - 


cee CS 


_-preserve the Enis and interests a) the 
. public crenadteene, ee seas eeuats ore 


and where error in description is made by. 


norance thereof ...--.-.... eta pe we etlewice ; 


By virtue of its jurisdiction over ine. 


| public lands, involving their care.as well 


as their disposition, the land: department 
may at any time, of its own motion or. at 


not set up such error to defeat the inter-. 
vening rights of another scquifed. in igs. 


the ‘instance of. others, wherever it ap-. | 


pears or is charged that claims asserted 


under any of the public-land laws are 
merely colorable and are used to cloak un- 


lawful timber cutting, illegal fencing, the 
. wrongful exclusion of bona fide settlers or . 


claimants, or otherwise to the subversion 
of those laws, inquire into-and determine 


_. those questions and thereupon take such 
further action as may be appropriate and’. 


. price of isolated or. disconnected tiactsin es 
» alternate. reserved sections within the: — 
-- limits of a railroad grant from two dol- | 


o> Jars and: fifty cenis to one. dollar and 
ane _ twenty-five cents | per BORE eters tarde oe 


Ss urisdiction. - 


- The land ‘department. as jurisdiction 
’. to determine the equitable as well-as the 


'. are recognized by the courts... - Se akaeets 


ae ~ legal rights. of parties claiming interests 
in public lands, and it is the duty of that. 
--. department to recognize equities such as 


>. By virtue of its jurisdiction over bie: ‘ 
‘ public lands, involying their care as well « 
as their disposition, the land department 


- . may at: any time, of its own ‘motion, orato. 
i the instance of others, whereveritappears. 


or ischarged: that claims asserted under: 


; any of the public-land. laws are merely | , 


-colorable and are used to cloak unlawful 
timber cutting, illegal fencing, the wrong- 
~ ful exclusion of bona fide settlers or claim- 


: ants, | or. otberwise: to the subversion of 


-580—vou. 35—06u——45 


public - 


necessary to.enforce its jurisdiction and 
preserve the rights and interests of the 


te en eee ee eee ee eo 2 


| Kania Diseick: . 


Determination: relative to thé location 
of that portion of the boundary line com- 


~mon-to the Montrose and Durango land 
. districts, Colorado, described. in the ex- 
ecutive order of April 14, 1888, defining the: _ 
~ limits of the Durango district, as follow- 


ing the township line common to town- 


ships 42.and 43.N., R. 8 W., N. M. Ml 


™ ineral. Lands. ae 


411] oes 


See Railroad Grant, 


Mining Claim. 


reprinting’ in pamphlet form May. 21,1907. 664° 


- relating to the patenting ofminingeclaims. . 
contemplate and require that an appli- -.. 


| GENERALLY. 


General mining circular senppieded: for 


‘The decisions of the Department hold- | 
_ ing that the provisions. of the mining laws | 


cant for patent shall proceed. with. dili- 
gence to complete his patent proceedings, o3 


and that a failure to do so constitutes a 
waiver of all rights under. such proceed- 


__ ings, are notice to the world and mineral 


applicants must govern themselves ac-. —_ da 
It is only with respect to the actual pro- :. Bg 

duction of salt, by the usual processes, 

_thata. saline spring or isa may be re-- 


cordingly or suffer the consequences..... 


706. os aNpex. 
Daprie. Claim—Continued. 
- GrneraLty—Continued.. 


| Mining Clairn—Continued, 


~ Page. 
| _ Appiicarion—Continued. 


4 garded as within the purview cof the min-- | 
Ing. laws; and the installation, “upon . a 

. mining claim containing saline springs, 
of bath houses and appurtenances and 
‘the use of the water for bathing purposes. 
is not in any respect or feature: “mining,: 
-_ and those utilities can not be. regarded as 
in any sense mining improvements. eee er 
_. . ‘Astockholder in a corporation which is. 
... the owner, in whole or in part, of a min: . 


ing claim has in himself no title in or to _ 


‘visions of section 2324 of the Revised Stat- 


“the claim scparate and distinct from that: .<0.) - 
_ of the corporation, and therefore is nota 
co-owner with thecorporationortheother 
_ shareholders therein, or with other part 
~~” owners of the claim, and is not qualified. |. 
to take advantage. of the forfeiture pro- | 





- There-is no authority of law for an. 7 
agent to make oath to.an application fore. ° 


patent to a mining claim, except under 


. the act of January 22, 1880, which pro- iG ; 7: | 
vides for such oath_ by an agent only. 


where the applicant i is not at thetimea — 
‘resident of or within the Jand. district 


a where the claim applicd for is situated; © 


‘and where an agent makes oath to an ap- _ 


. plication for mineral patent under condi: 


tions not within the terms of said.actthe — - 
_ application and proceedings thereon are 
invalid, and the invalidity. can not be > a 
cured: by filing a new application sworn . 


sto by the applicant, nor can entry allowed. . 
upon such invalid application | and pro- . | 


ceedings. he submitted to the Board of . 7 


_ Equitable | “Adjudication under: sections - 


32 


TADAB sin cabot aceas ees tonuddeeeetce swash . 54 2450 to 2457 of the Revised Statutes. votes 
~ UOC ATION. | , | - Apverse: Grant. a 
There is. no erent in the mining lieve . i - The provisions of sections 2325 and 2396 | . 
for extending; arbitrarily and without ~ _ Of the Revised’ Statutes contemplate, as ~~ aes 
any basis of fact therefor, the vein‘or lode. _ the subject of judicial determination; the. 
> dine of a location in an irregular and zig- ‘disputed possessory right: to ground em- =a 
- gag manner for the purpose of controlling _ , braced in conflicts between - different oe 
-. the length or situation of the exterior’ j.. mining Glainns onlyis 22.0.2. ccs kee 495 
_ lines.of the location to suit the conven | > ‘Failure to commence proceedings upon | 
- jence, real or imagined, of-the locator... 22.| | an adverse claim-in a court of. competent — 
_ The end lines of a lode location must be © _. jurisdiction within the period prescribed — 
|... straight. and. parallel. to each. other, and) . by section 2326 of the Revised pious | 
i when at right angles with the side lines - constitutes a waiver of the adverse claim; - | 
méy not exceed six hundred feet a ee, and such . -proceedings thereafter: begun. - ee a 
IBN G UH a cos os Sot ect eae ati end coe 22] >> and prosecuted can ‘not: affect the rights — Sis 
‘The mining laws ete that the of the applicant for patent.....22 2.02222. 55] 
end lines of a lode claim shall have sub- .- on, . Where an adverse claim is presented se 
stantial existence in fact, and.in length. . | _: - for filing within the period fixed by stat- 
shall reasonably comport with the, width ute .but is rejected by the local officers, 
of the.claim as. s.located Sire dtosseese ee .92 | appeal from such action does not relieve a 
| Z Skee Wee Giese | + |. "the adverse claimant from the obligation © 
Apruica ATION.. | | |: to commence judicial. proceedings within: ~ 
_.| . the statutory period, and a failure to do ~- 
. The mere fact that the © application for “> | so constitutes.a waiver of his claim...... 304_ 
: | patent to a mining claim and: the affida-. . ‘The final. judgment of a court, in: ac- eine, 
‘Vit as.to the posting of: notice on. the _ igordanée.. with the provisions» of” ‘the a eo 
claim, executed by the duly authorized. ore ad aimendatory atl oe ‘March 31881, idan s. , 
"agent of a corporation, were, ‘verified .be- °°. | adverse suit pursuant to section 2326 of: - net 
fore a notary public who was also secre- the Revised Statutes, to the effect that: 
tary of the corporation, is not sufficient: neither party litigant has established the 
reason for requiring new application and © right of possession of the ground in contro- 
‘affidavit, unless the notary public was at ~ versy, effectually terminates the patent. 
. such time also a stockholder or ‘otherwise proceedings out of whi ch the controversy 
. beneficially interested in the corporation. 174 - ‘arose; and - entry can not thereafter be. - 
‘The provision’of section 2325 of the Re- |. lawfully allowed and. patent issued ex-. — 
- vised Statutes, that an. BPP on for | eept upon the prosecution, by:a qualified, 
_ paterit toa mining claim shall be “under — : claimant, of new Ww patent proceedings .. dais : 
oath,’ and the provision of section 2335, | E 
for the verification of such application ~ ].— Sager ae a eee 
rT before any officer authorized to admin--- |}. Discovery: anp: EXpenpirurn.. “ : 
ister.’ oaths: within “the. land. district?’ — ,  Astamp mill, even though located upon : 
where the claim is situated, are manda- | and used exclusively in connection with 
- tory; and their-observance is essential to _ the mining claim to. which it is sought to. _ 
ithe jurisdiction of the-local officers to en- accredit it toward’ meeting the’ statutory oe 
_tertain the. epeeny DOCS ONER 2 456 sodnenene a an 1 expenditure im ioe ve = 


INDEX. el ee ae - 


Mining Claim—Continued. 


- Page. Mining Claimi—Continued. | - Page. . 
“Discovery: AND: Exrexprrore—Cont’d, ge ee 


Lope—Continued.. 


ae “or improvements of the. value of $500 asa 


aa condition of obtaining. patent, can not be. ; 
cae accepted as an’ improvement within: the 


ai méaning and intent of the statute ween es 198. 
ee ae “Where. several - contiguous mining | ia 
Pee: claims are held in common and expendi- 
-- tures are made upon an. improvement in-.. 
ee 2 tended to: aid. in the. common. develop- - 2 

.  mentof.all the claims so. held,and which _ 
\-_. is of such character as to redound to the 
: ‘benefit. of -all, such. improvement is prop- ” 
erly called a. common improvement ..:.. 361 | 


Each of a. group of. contiguous mining 


.~ claims held in common and developed by 
a common improvement has an equal, . 

-. undivided interest in such improvement, — 
‘which is to be determined by a calcula- - 
tion based upon the. number of claims in. | 


the group and the value of the common, 


oa improvement. DOSteaus ueheteleeewedutuee - 361 


i - There i is no authority i in the law for an | 
unequal assignment of ‘eredits out of the — 
cost of an improvement made forthe com- — 
- mon benefit of anumber of mining claims, 


or the apportionment of a physical seg-- |. 
- Mentofan improvementof that character con 

‘to any particular’claim or claims of the —— | 
‘number, such an arbitrary. adjustment © ee 


credits as the exigencies of the case may | 
“seem to require being utterly at variance 
“with the essential idea inherent in the — 
term, a common improvement... setedee JL 
In any patent proceeding where apart 
~ of a-group of mining claims i is applied for 
and reliance is. had ‘upon a.common im-. 


ee provement, ‘the land department should 


be fully advised as to the total number of 
“ glaims embraced in the group, as to their. | 


~. ownership, and as to their relative situa-— 
ie tions, , properly delineated upon an authen- ‘ 
> ticated’ map or diagram. Such informa-*~ 
. - tion’ should’ always be furnished in con- — 
~~ nection with the ‘first. proceeding involv-_ 
* ing an application of credit from the com- 
~~“ mon improvement, and shouldbe re- -. | 
ferred ‘to and properly. supplemented. in... 
“* e@aeh- ‘subsequent patent ‘application. in aes ih 
ede which | a like credit is sought | to be ap | | 
© Pied step eee eeee er eetcteteeeeneeet BOL | 


is Lope. 


To duernine whether lands containing. 


“a given’ minezal deposit are of the class’ 
1? vs subject to location and patent under the . 
=~ law applicable to vein or lode claims, re- 
"sort is to be had to the language of the 
statute rather than to definitions of the 
cig EE terms ‘vein, he “lode,” and “ledge, ” given a8 
“by geologists from a scientific view point. 652..| 


~The statute is ‘to. be: construed in the’ 


oS light of the. prevailing and commonly 
ie known: use-of . the. terms — “vein”. and 

a “lode; ”as defined: by” ‘miners—the result - 

ae . ‘of Practical Sep in mung: SO as to 


' avoid. any limitation i in the application of 


the Jaw. which: a scientific’ definition of - 7 


the ‘terms: might’ impose;: and ag. well in‘ 

.. the light of the general. purpose and pol- . 

_. iey which Congress had in view; namely, © 

_ the protection of bona fide locators of the «+ 

mineral lands of the United States: and 
» the development of the mineral r resources aoe: 


of the country... a iemstivetie waits alae eaGius 652 
A vein or lode tobe’ Jocatable and. a pate 


~. entable under the mining laws. must pos- | 
sess the elements of rock in ‘place bearing» 
- one or more of the minerals specified in. 


the’ statute,. or some ‘other mineral that’ 


ie? would be embraced “within - pe: added. 


words. “ other. valuable deposits 
Minerals of. the: nonmetallic as well as 


the metallic class, wherever found in rock | 
es place, are within the. purview of the. 
_ mining laws relating to veins or lodes... 652 


Marble which does not'bear. any of the oa 


: minerals: named in the. statute, or any 
_. other mineral substance of value, is nota 
- deposit: of the kind or character contem-: E 

plated by sections 2320 and 2822 of the Re-- 

. vised Statutes.as subject to location. and a f 
patent under’ the. law applicable to vein». 

. or lode claims, but:‘may be located and 

_ patented. under. the Jaw, applicable to — 
"placer claims......02. Rt we relia eects ial 2 652. 


-A lode locator.may not, in the: same. é lo: 


. - cation, lawfullyinclude any surface area; ~. 
or acquire any incidental mining rights 


therein, outside of the course of, or verti- 


im cal planes drawn downward through,:*” te 


the established’ end lines of his’ claim _ 


extended i In their own direction. 2 ee Sanath - 592° ; 


The law grants. to thelo cator and owner: : 


can of a vein or lode the right to follow such: ~. 
vein or lode on its dip outside the vertical ure 
side lines of his location for the. purpose -— 
"> of appropriating the mineral of such vein. _ 
-~. or-lode, but does not authorize him. to use a 
| the subsurface of the outside ‘ground, + 
; when owned: or-claimed by another, for 
the purpose of exploring, reaching, | Ol. 
- developing any other, veins or claims, (a 
2 for any. other purpose «.-..... oe egg 08 OIF -.F 


An application for patent. and an entry. 


. under. the mining laws may embrace two. 


or more lode claims held in common only. 


’ where sich claims are contiguous within | - 
‘the: meaning ‘of the public- landlaws, and... = 

- ¢laims. which “merely corner on one’ | 

another are not so. contiguous. ....5...:-- 485 - 


Directions. given that. all pending <7 


entries for. lode mining claims held in. 


common and embraced in a single patent 


proceeding be sustained, and entry al- 
_ lowed in all cases where application. for.. 


patent tosuch claimsshall havebeen filed... 


prior tc September 1, 1907, if the law has. . oe - : 2 : 
in. all essential: respects been complied ae 


with and no. question of common in- 





708 ae 7 5 INDEX. 


Mining Claim—Continned. Page. 


-Lopr—Continued. 


_ provements is involved, ane: the euly . 
defect is that one or more of the claims - 
merely corner on the-other claims em-. 

braced in. each application and entry. woe, 485 





‘PLA CER. 


The provision of the statute requiring 
placer claims. upon surveyed lands to 
conform in their exterior limits to the . 
legal subdivisions of the. public. lands 
furnishes no authority, in the location of 

_ placer claims upon unsurveyed lands, 

_- for placing the lines of such- locations 7 

upon . previously patented or entered _ 
lands eeteceaceceeceetsceeeeeseees ieee 7 557 


oN aturali zation. ‘ 


Circular of August 11, 1906, anders sec- 
tion 39, act of March 3; 1903, relative to - 
certificates of naturalization -............ 116 

‘Circular of November 6, 1906, under act ° 

of: June 29, 1906, relating to declarations — 
of intention and certificates of naturali- 


BOULUD <aciwad aula daub smee vapdeddonst tees 299. 
Circular of January 10, 1907, amending 


circular of November 6 008 se feeas eee 609 


, Notary Public. a 


Circular of April 29, 1907, under act of | 
June 29, 1906, relative to notaries public 
acting as attorneys 8 Or agents. isteceut tens O40 


Notice. 
See Practice - 


Officer. 

The jaehea or detanlt. of an Guia 
‘ean not be excused because of erroneous ; 
advice given him by local officers. eat fans 252 . 


. Oklahoma Lands. 


Proclamation opening pasture ia wood 
-reserve lands in: Kiowa, Comanche, and. 
A ene reservations.............2.s----e- 238° 
~ Regulations of October 19, 1906, govern- 
ine opening of. pasture and wood reserve - 
lands in Kiowa, etc.,reservations........ 239° om 
. Paragraphs 3, 7, and 14 of. regulations 7 
of October 19, 1906, amended............. 347 
- Circular. of September 1, 1906, relative 
_ . tosale of leased lands in pasture reserve 
+: ANOS DS ateceme tate ocd ewe eae aeedie beh omwelawe 139 
. Circular of February 21; 1907, amending 
- rule 5 of regulations of September 1, 1906, | 
relating to. pasture reserve No. Diavcvevscs 433. 
. Lands within the. Kiowa,. Comanche, 
_ and. Apacbe pasture reserve, opened to 
_. settlement.and sale under the provisions 
.. Of the act of June 5, 1906, aré not subject 
_ to entry under the mining laws.......... 421 
~The. provision in the act of June 28, 
1906, granting to persons then in posses- © 
sion of lands in Pasture ‘Reserve No. 3, 
. under leases approved by the Secretary 


‘Oklahoma Lands—Cont’d. "Page. 
. Of the Interior, a preference right to pur- 
_ chase the same, has reference only: tothe -- 
original lessee, and can not. be extended — 

to include sublessees ...2...-..-..22..---- “308 a 
Upon the death of a person who applied uP oe 


for and was awarded Oklahoma, pasture » 


lands prior to making entry thereof the —— . 

Tight to enter'is cast by law upon his = 
widow, who is required to either culti- .... °) 
vate or reside upon the land for the... ©. 
requisite period, but need not do both... 573° 


_Awards made to successful. bidders on 
Oklahoma pasture and wood reserve lands. 


in accordance with the descriptions of. 


the lands given in. the bids will ‘not. be 


canceled and the deposits accompanying =~ 
- the bids returned, merely because the — 
_ bids were made in ignorance of the true - 
. character of the lands or because of error . 
in description the lands designated i in the 
_ bids and awarded thereunder are not the 


lands intended to be purchased... ........ 466 
Nonsaline affidavits are not required in 


-.” connection with lists of selections under 
_ section 12 of the act of June 16, 1906...... 509 


The amount of fees. collectible. on -ac- a 


- count of selections made under said sec: 


tion shall be determined by dividing. the 
total amount of Jands embraced in alist. 


_- by 160, and the fees computed at the rate. . 
of two dollars for each 160 acres selected a, 
and for any remaining fraction . beictwes Sen O09" 


The act of May 22, 1902, gives to the class. 


of persons ‘therein specified a new and ip-. 


dependent right to make a. homestead a 
entry for not. exceeding one hundred and 


_ sixty acres, without restriction or quali- 
fication, and the provisions of.section 20 - 


of the act of May 2, 1890, holding disqua- 


ified. to make homestead entry in Okla- __ 
. homaany person seized in fee simple of.” 

- one hundred and sixty acres of land in’ ~ 
any State or. Territory, are therefore. su-~ 

- perseded by the provisions of the. act.of 


May 22, 1902, to the extent of the class of 


- persons therein described -........2....2. “167. 


The term ‘‘ under existing laws, ” oc 


_ qurring in the provision of theactofJune =~ 
~:6, 1900, ‘‘ that any person. who having at- 
tempted to, but for any cause failed to 

secure title in fee to a homestead under 

existing laws, .. . shall be qualified 
- to make a homestead. entry. upon said 
lands;”’ refers to laws existing at the date. 


of the passage of the act, and does not - 


contemplate that said act itself shall be. 


embraced within that term; hence one: * 
who made entry under said act, which — 
was subsequently relinquished, is not en- 


titled to make a second entry under said 


DLOVISION Goss es st awe sered es rac 622°. 

- The act of Tie 6, 1900, eoatamnlates 
that. but one homestead entry may be 
made under its provisions by. the same 
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Oklahoma Lands—Cont’a. Page. 


| ‘Page... 
Phe United States mining laws have no’ F 


os — ae “application t to sections sixteen and thirty- 
: six in the Cherokee’ Outlet, ‘reserved to 
‘the: Territory of. Oklahoma, and granted. 


‘ “to the future Btate, for school PUTHOSer ~ 


‘Practice. a 


U3. 


- See ‘Rules Cited and Construed, page XXX. 


_ GENERALLY. 


Where the testimony. in a “contest case - 
"» ig'taken’ elsewhere than before the local . 
_ _ officers, and the contestee, after moving 

‘to dismiss the contest on the: ground of 


: 7 insufficiency of the evidence submitted 


7 on. behalf of contestant, proceeds to sub-. 
omit. testimony. on™ his: own. behalf, he 
- thereby, notwithstanding the officer. he- . 


_.. fore whom the testimony was being taken — 


= Was without: authority. to pass upon the 


a ~motion, waives the benefits of the motion, 


oo and is not. entitled to have the case’re- 
vane Sh manded for further. hearing. aiter final 
. ~ decision: by the land department that the - 


a motion to dismiss was not well taken, but” 
ao must stand or. fall « on the record as made. 


Sea. ‘AMENDMENT. 


= 


373 


Rule 8} of the Rules of Practice, provid- 
ing that transferees’ and incumbrancers, 


by filing notice of their interest, become — 
entitled to the same notice of “any con- | 
test or other proceeding” affecting the | 
entries under which they hold as is re- 
the original claim- 
ant, is not limited to contest cases or - 


quired to be given 


causes where there are adverse parties, 
but.is equally applicable in an -€x ‘parte 
PIOCCOGING son22 6 bocce decent ken se eden 


Transferees or incumbrancers, in filing: 
notice of their interest under rule 83 of ote 
the Rules of Practice, should furnish == 


satisfactory evidence of their real inter- 
est in the premises, agreeably aa Jae re- 


-'quirements of rule 102...........: pees ee 
. Wherea deceased homesteaderi is named - 


as sole defendant in a.contest against his 


entry, and notice of the contest is directed 
to and seryed upon his widow, who was. - 
not made a.party but who appeared ‘and... ~ 
participated.in the hearing, no jurisdic~ - 
- tion is thereby acquired, and the contest: fe acs 
and all proceedings had thereon are abso- 


. lutely void:and of no-effect ...22..22...- 


& “Anstructions of May 18, 1907, ‘relative to- 
- procedure in case of withdrawal of ap- — 


: 3 plication to amend ¢ or make second entry. 


fee Aven, AL. 


- Circular of April 3 1307, relative to time 


576 


- for. appeal where notice: of decision is. 


3 given by : mail tei cewed Aeeteeseneeee aes 


-Heanine. 


2 a Regulations of May 3 and ore 26, 1907, 
_°. relative to hearings on charges by forest 


er NOWMCE RN. oilges ieee) etc tate ses Seu DAT, 


. +) Novice. 


_ Where. notice of a aennion: ig. given by 


: oe : registered. letter, the registry return re- 
- ceipt is the highest evidence of service 


thereof, and the date of delivery of. the. 


492 


632 


me letter as ‘shown by.the receipt is the date 
a 708 notice of the decision: pe ee ee 


‘Where proof of service of notice by mail 


is supplied. as required by. rule 18 of the 


--- Rules of Practice, it’ will be: presumed, 

. ~ after the expiration of the time specified 
“oo ne. rule-67, that the notice was received in 
due. course'of mail, but.service by mail 


will only bind the party: served from the 


- time the letter was actually delivered, as 


: : : shown, by the registry return receipt-..-. 


AS purchaser from. the State of lands 


soe: selected by it as school-land indemnity, 


_. who fully discloses his interest, isentitled, 
under Tule 8} of practice, to notice of pro- 


A. se ceedingsin tbe land department affecting 
: such land; and it is not necessary that 
mee counsel authorized ‘to. ‘represent the pur- 
- chaser ‘shall. also PaO Booey. to 


% a the State. fhe e en eele ce et eee econ ge 


307 


807 


“Rule 11-of Practice, which provides for 
service of notice of a contest by publi-, on 
cation where it is ‘shown by. affidavit 
that due diligence has been’ used and... 
tbat personal service can not be made,’ ~~ 
contemplates that such affidavit'shall be = 
made by the person or: persons who made _ ke 
_ the search and inquiries inthe: endeayor- 
to-ascertain the whereabouts: of the de- 


fendant with a view of making personal 


| service; and where notice is published 
upon an affidavit made by another, upon, 
information furnished by the person. who - 
“made the effort to obtain personal service, 
such notice is fatally defective and ao - 
jurisdiction i8 acquired thereunder...... 462. + 
The Department has full authority to. 
review. the action of registers: of local. - 
offices in designating the newspapersin 
which. notices under the public-land‘laws.. - 
shall be published, after the register shall. 
have exercised his discretion in.any particu- 
lar case, and, if abuse of such discretion. - 
‘appear,to take such action.as may be | 
necessary for the correction thereof; but 
it will not, in advance of action by: the - 
give general directions as to 
which of. several newspapers. published a 
in any locality shall berecognized asthe | 
proper medium. for the publication of _ 
notices relating to claims to publie lands. = 
-in that Vicinity. ----+--2,0eeeottesceeeete 


register, 


PROCEEDINGS BY GOVERNMENT. 


‘In case of the suspension of an entry on 


529° 


the report of a special agent, with oppor- 
tunity to the entryman to. apply for a 


shake cottene Ree Sete omit 


hearing, the entryman’ by making such co 


“710, INDEX. ‘ 


aN 


¢ * “Page. 
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- Practice—Continued.. | Private Claim—Continyed. 
PROCEEDINGS BY “Govanyuenn— . Lise act, and. upon ‘survey of the township in... -.: - 
C 0 ntinu ed. j '.. which it is situated. failed to. assert any. 


ciency. of the notice of suspension,:does 
. not thereby waive the right to object, at 


charge in the notice. --..0..2/.2.2.-.e008. 


oa application without: objection to the sufi- oa 


_. the hearing, to ‘the. pumielency of © the _ 
227 | 


. The-charge in.a:notice of suspension SOP > 


os timber and: stone | entry, to: the. effect 


that the entry was not made. in good 4 


: faith for the exclusive use and benefit of’ | : 


~ the entryman, but at the solicitation-and _ 


. for the benefit of another, states a suffi- 
_ cient cause of action, and if proven would ‘i 
-- require the cancellation of the ecnny =: sae 


= REnEARING. ee: 


| A pétition for rehearing may y propérly’ , 
| be considered, even though the affidavit ze 
of petitioner filed as a basis: therefor is. 

not corroborated, where the matters al-- 
 -leged as ground for the petition: are sus-. ~ 
: “ceptible: of ‘proof: by” the. records | ‘of the | 
ey land aed oaetas gant ies ee 4 


"Preference Right. — gga 


See. Contestant. 


Private Claim. ee : 


The judgment of a court appointing: an | 


-. administrator for the estate of a deceased _ = ee 
oS . private land claimant and directing: that’ - 
the indemnity: right arising out, of the: - 


private claim. be: ‘sold as an asset of the ; 


. ‘whenever such judgment is relied.upon » 


-. Tegardless of whether or not the neces- 


ee face of the record .-...-. Tidal NG acta a ia a ah 


The confirmation of a Mexican grant 


under authority of the eighth section of | 


the act of March 3, 1891, upon -voluntary 


- without jurisdiction of the parties or the z 
as subject-matter; and the land department. j ” 
>. has: authority - to determine for itself’ © = j 
_- whether or not the court rendering the * 
“ judgment had. the requisite jurisdiction, ooh 


- to sustain the. right to enter public lands, a 


gary. jurisdictional facts Bape upon the 7 


petition, will not prevent the issuance of — 


/ patent for. a ‘small holding claim. dying 


_ within. the surveyed limits of the grant 
‘ond asserted in due time under sections 


| 16. and 18 of said act, notwithstanding 


‘final ‘proof upon said claim had not been 


Made at the date of the decree.....------. 258 


_. Where an occupant of lands within the 
limits of a private land. claim failed to 


assert his claim by petition: to the proper . 
court within the period fixed. by: section | 


12 of the act of March 3, 1891, refused,. 


“ upon opportunity accorded him for that 
purpose, to assert his claim to the land 
as a, “small holding claim” under said 





plat, the lands thereupon, notwithstand- 


ing his: occupancy thereof, became sub- Le 3 
ject to entry by the fitst Tegal applicant, oe 
and the: Government shaving patented the. 
-. land to another, by virtue of a selection = 
. ‘thereof. under the exchange provisions ne 
S ~ of the act of J une 4, ‘1897, is under no: duty. 7 
-. -to the occupant. to institute suit: forthe 9. - 
_. cancellation of the patent, notwithstand-. > 
> ing it was’ inadvertently. issued without foe 8 
.- consideration of a’ protest. against such’ 
te selection filed by tHe occupant..:..... ae 


Section: 16 of. the act of March 3, i801, 


Public Land. 


= settlement Tight- thereto. within tavee*: Fe ws 
--months after the filing of: the. township “— ., 


93°: 


or designed ‘to. protect the. rights | ‘of. és 
‘ ~~ actual ‘settlers. on “public: ‘lands. in. the ....: 
_ States and Territories named in the act, 0+. 
“. ‘tothe extent of the land actually oceu- Gy ee 
... pied by. the: settler, ot exceeding 160. =: 
acres, as: & donation, where ‘the settle. :.. 
°° ment right had been‘actnal and contin- 
~ yous. for twenty years . preceding’ the’. 
“township: survey; and the “subsequent =; 
‘amendment of said ‘section, by striking. °° 
- out. the words ‘‘residing thereon: as his -'- 
. home,’ did not. modify the character of 
the settlement: contemplated by the act — 
as originally passed, or grant as a dona-. 
a tion Jands- ‘upon which no actual settle: eee 
-. -menthad been madeand maintained and 
" “where actual possession was: maintained 
baits oN re : only by another, 4 as agent. ¢ or. ‘tenant. oe 
- Claimant's estate, is. not binding. uponthe --/. © oe 
land department as to the question of | - 
-”. title to such right, where the court acted. 


~ One. asserting olaiin by virtue of an en- - 


‘ery or entries under the public land laws’ 
0/820 acres of ‘agricultural land is dis | | 
” qualified to enter or make or maintain'a | 
-. yalid settlement upon other agricultural: =~ | 
"public: land; and no-such.rights are ac- 
- quired by the filing of an application to _ 
| “make homestead entry, by onesodisqual- ~ 
 iffed, as will, upon his subsequently hers a 
. coming. qualified, affect. the rights of an» 
intervening qualified applicant. ..2....22. 
. .By virtue of its jurisdiction over the. 
public lands, involving their careas well”) | 
- as their disposition, the land department the, 
- may at any time, of its. own motion or at - 
the instance of others, wherever it ap. 
pears or is charged that claims. asserted > 


under any of the public land laws are ae 


. merely. colorable and are used: to cloak. 
‘unlawful timber cutting, illegal fencing, _ Pah 


the wrongful exclusion of ‘bona fide set- 


. -tlers or: claimants, or otherwise to the 


subversion of those laws, inquire ‘into 


_and determine thoge questions and there- 

- upon take such further action as may be 
_ appropriate and necessary to enforce its _ . 
- jurisdiction and preserve the meh and 
sateree of me pun sgt teneeseesenenssee 


a 
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Railroad. Grant. A 
i ~) Saupomton. eae ee 


é 


Railroad Grant—Continued,, Page, a a | 


Apsustumnt—Continued.. 


The: Secretary of the Interior, in the ad- . 


: E ministration of the'several land grants to « 
~ railroads; is not bound to follow the broad | . 


-.. principles. quoted ‘in the decision of the 
Supreme’ Court in the case of Sjoli: v. 


fea ‘Dreschel-(199 U. &:, 564), but may confine 
what is said ‘therein to astate of facts 


der the provisions of the act of July, 1898, 
. thesettler may relinquish his entire claim | 


46 . 


“Where any part.of a settlement slain § is. | 


in conflict with the claim of the Northern * 2 
. Pacific Railway Company under its grant, 


and otherwise subj ect. to adjustment un-. 


and transfer the same to other lands..... 


~~ similar to those then before the court.... 77 Where. the conflicting claims of the ©. . 
_.o- ~ No title passes to lieu Iands before’ ap- Northern Pacific. Railway Company and 
—-“proval. by the Secretary of the Interior of a homestead entryman are subject to ad- 
~ . the. company’s: list of selections; and, justment under the provisions of the act. = tig Pay a 
a when so approved, the lands are to be con- of: July 1, 1898, and the: entryman, after a re a 
". sidered as fully selected as of the date of patent, conveys a portion of his claim to. 
oe the listing, So as to give to the company.su- another;. by. legal subdivisions, the con=.. 
ee, periority over the right of homestead or . flicting Claims. of. the: company and the" 
en preemption claimants settling after the purchaser to the portion so transferred - 
ve _Jisting by the company. Suctodesceate ces z2- 77-}: aresubject to adjustment under said act. ig 
oe ee - Miverat Lawns. ye “ct uae .No such vested interest is acquired to ~~ 
i land within the primary: limits of a rail.” 
—e * Lands. more valuable for saline deposits ©. ‘road grant by the filing of amap of general _ 
than. for agricultural purposes, or that ~ route and withdrawal.based thereon as © | 
a e contain valuable: ‘deposits: of salines that | -° will prevent disposition. of the land bys. a : ; 
Eos - will, justify expenditures for ‘their’ ex-. the. United States prior to the: filing. of. the 
Ee _. traction, are “mineral lands?’ within the. ; map: of definite location; and where: en-- : 
. * meaning of. that term as nsed'in the ex- try is. allowed prior to, definite location 
es ‘ception. from the: grant to the Southern and afterwards cancelled under an erro: . 
Pacific Railroad. Company TAS BYES oi neous construction of the grant, the con-— 
a act GE lily, 274808 2- eal a eel 149 flicting claims are subject to adjustment 
fa description by the commissioners ap- _ under the provisions of the act of J uly 1, 
ey "pointed . under ‘the act of: February 26, 1898, unless the entryman. had, prior: tos es 
aS 1895, in ‘their report of. lands examined | January 1; 1898, by the. acceptance OFthe 6 ag m 
oe and classified, as. ‘‘all not patented ‘of ” money paid upon stid entry, or other- .- 
ee, designated section, clearly and. with wise, abandoned his claim to the’ land... 
os. certainty indicates the particular parts Asettlement claim tounsurveyed. lands... 
. ineluded; and: such. classification, and within the primary limits of the North- © 
“|. “Yeport are. therefore within the require- ©. ern Pacific. land. grant, existing at thes 0° 
oo Ss ments of sections 3 and 5 of that act-..... 471 date of the definite location of the line of 
whe Act oF J UNE. 22, 1874. _ r0ad opposite thereto, thereafter main- 
he pie tained, asserted through the usual form  ° 
aes _ Selections: Dy: Be railroad. company oa ‘of entry, and patented, after the elimina- Pan 
an liew of Jands relinquished under the pro- tion-of all élaim under the. grant by for- ~~ 
visions. of the act of June 22, 1874, may be , & tf ev 5 ee 
made of lands i in either oddorevyennum- — ~ mal decision of the land department, | soe ae 
Pees bered sections - ee | 91 long prior to the passage of the ‘act Olle ge oh as 
ve Ls Sees aie ee woo ‘July 1, 1898, providing for. the adjustment. 
ApsUSTMENT.. ee of conflicting claims. to lands within the 
pie ee “Regulations of J uly’ 6, 1906, under: actof’ limits of the Northern Pacific land grant Sa 
eee May 17, 1906, relating to adjustment of pending. on January 1, 1898, will. not be: es. 
Le ‘Northern Pacific grant ..::..---..0--2-2-- 19. reopened and adjusted under the pro- 
. +? Aseleetion bya State under the provi- visions of said act upon the ground that 
sions. of the act of August'18, 1894, cau not, the settler was'in laches in not making 
-.-prior to approval thereof, be considered timely assertion of his claim upon the. ~ 
.. an “entry” within the meaning of the filing of the township plat of survey -.... 350° 
@ _ act of May 17;-1906, extending. the -pro- ~All the odd-numbered sections’ within 
_ > visions of the act of July 1, 1898, and the ‘the. overlap :of the grant eastward. from’ — 
pees conflicting claims of the State andthe. Portland, Oregon, made. to. the. Northern 
.» Northern Pacific Railway Company there- . Pacific. Railroad Company. by the act of | 
. to are.therefore not subject.to adjust- . July 2, 1864; and.the grant northward ~ 
at ment under the provisions of said act..... 46. ‘from said point made to said-company by | 
-. The purpose ‘of the act of May 17, 1906, ' the joint resolution of May. 31, 1870, were % 
ie isto extend relief in the same class of. -by virtue of the decision of the Depart-_ + 
“- glaims as provided for in the act of J uly ment of July.18, 1895, in the case of Spauld- 
~-" 1, 1898, where the ‘same . were’ initiated, ‘ing .v.. Northern: Pacifie Railroad: Com-. ~ 
- : --within the territory described, after Jan- | pany, in dispute at the date of the passage _ 
'. wary 1, 1898, and prior to May 31, 1905.... . of the act of July 1,1898, and settlements 


| Egg: Pies 


a 
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Aprustmeyt—Continued. 


. made upon any. portion of said lands sub-. 


| “sequent,to that decision. and on or prior 


to January 1,. 1898, were made under a | 
ruling of the Interior Department, within | 
the meaning of that act, even ‘though — 


: upon lands theretofore patented. to the 


company, and where such lands _Wwere- 
not sold by the company ‘prior to July ee 


1898, the conflicting claims of the settlers 
'. . and’ the company. thereto are subject to 


| adjustment unger, te provisions of said: 


oe Railroad Lands. 


‘Regulations of April ne 1907, annex act . 


of March 4, 1907, relative to settlers. on 
railroad lands in Serene: ee. ‘ne seences 


Reclamation. | % 
| See Arid Land. 


‘Relinguishment. — 


502 


- Relinquishments of entries run . only to. 


_. the United States, and when filed for any 


purpose operate to clear the record of the -— 


entries to which they relate and should 


‘i generally be retained as a part of the 


records of the land department saceeee eee: 


Repayment. — - 


Circular of April 2, 1907, aiden act of . 
March 2, 1907, relative. to repayment of 
WIGRGRRE. 2o8 2 oink ues eevemaebae sou tenst 


Congress having failed to make the nec- 
_ essary. appropriatiqn for carrying into. 
effect the provisions of the act of March _ 


2, 1907, relating to repayments, said act is 


“9 inoperative; but even if an appropriation 
for that purpose were available, the act 


_ does not contemplate repayment of the . | 
excess Over $1.25 per acre, where. the land | 


was’ properly. rated and sold at double. i 


minimum 


ee eee ee ee ee ee 


Ifan entry-on: its face shows Do depart- bias 

ure from any Teasonable degree or -re-: 

_. quirement of compactness, it is not a case © 
for repayment, regardless of the facts dis-- 


: closed by the records... Pil cayeatseemeeeed 
. A -desert-land entry. consisting. of four 
forty acre tracts in a row, contiguous only 

by the joining of the ends thereof, is not ,. 


_. such a departure from a reasonable re- 


quirement of compactness as to render 
the entry impossible of confirmation, and 
‘repayment on that. gronnd will not: be al-» 
lowed 


ee 


. The act of June 16, 1880, does not au ae 


thorize repayment of an excess. Or Over- 
charge, due to. miscalculation, after the 

os mousy: has been covered. into the treas- 
ye Shute saa Melony dake noe oe Se ee tee eweee. 

. Where a. tract of land was at the date 

OF entry and purchase thereof within the 
limits of the wideawal mpen the map of 


| Repayment—Continued. | 
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_ general route ofa railroad, and en re! 


- rated as double-minimum~ land, and the a a 
_portion of the grant within which the. 


’- tract is situated was subsequently for-~ 


ve feited, and the price of lands therein re- Ess 


“reduced to $1.25 per acre, there isno au- 


: thority, under section 2 of the act of June 
16, 1880, for. ‘allowing repayment of the 

- amount ‘paid for the land in excess. of 
ai. 25 per acre... sapeeoubieswe cen lan cee 


‘Reservation. ua 
‘ Inptan. a7 


In the exercise of the Seen canted the : 


: ‘Raven Mining Company by the act of —~ 7 


May 27, 1902, to locate, under the mining 


_ laws, 100 mining claims upon the unal- ~ 
lotted. lands of the Uintah. and White - 


. River tribes of Ute Indians, the company wee 


- isnot confined to the lands foraeny eml- © 
braced within its lease ....2...0..2..--: ae 


In ease lands within. the odd- numbered. 


sections granted. in aid of the’ construc- 

tion of a railroad fall within an Indian. - 

reservation and itis sought to exchange 
such lands for other public: lands in ac-. 


cordance with the provisions of the act 


of April 21,-1904; it is not necessary that - 


the lands offered in exchange shall have 


“been surveyed, where the amount of the _ 


' lands embraced in the reservation and so 


Tost to the grant may by protraction of 


the public survey lines be definitely 
ascertained .-.....-2-+.teereeeccee icone wae 


Mrurrary. 


OOe eae 


Instructions of j uly: 26, 1906, ‘relative to - 


- homéstead entries: in ‘Fort ‘Rice | abaa- 
doned military reservation ....:.-:--+:-. is 
Instructions of August 2, 1906, nelative 


“to sale of lands in Fort: Crittenden aban- Mg eos 
- 85: 


 @oned military reservation. ee ees 


a0. 


Instructions of. August ee 1906, Bikties 


' to reoffering of lands: in. Fort: Elliott 


abandoned military reservation . 


wr eee eee 


- dependence abandoned military reserva- 
~~ tion: 


ee 


86 
. Instructions of November 1, 1906,. rela- .- ae 
' tive to-disposition of lands in Camp In-- 


Instructions of March 15, 1907, relative © 


to sale of land in Grass Island abandoned 
military PERCH VATION 39.8205 ee Sets a 


Lands within that part of the Fort Ran-.. 
dall abandoned. military’ reservation in. . 


the State of Nebraska, not selected by the 


State or otherwise disposed of under the — 
act of March. 3, 1898, providing for the = 


7 disposition. of the public lands in that. roe 


. reservation, are subject to entry under = 


the provisions of the act of April 28, 1904. 


208 
One who on Jauuary 1, 1900, was an. 


actual occupant of lands within the Fort ~~ 
Buford abandoned | military reservation,’ _ 
and otherwise qualified, is, under the. 
provisions of the act of. May 19, 1900, re- 
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s storing said lands to. settlement and entry, 


“.** entitled to a preference. right of entry; =| 

_ and where he asserts such right within — 

piers. ae ‘due time, by filing an application cover- . 
| ing the lands occupied by him, a tem-. — 
| ° porary withdrawal of such lands. under 
. the: reclamation act will not defeat his. 
_- Tight to make’ entry. thereof, where his_ 
application. “was: pending for adjudica- 


tion before the Land Department at the 


aw The. Secretary of the. ‘Interior has. no. 
power, without express legislative author- 


: ity, to prescribe Tules and regulations.for 


= x ome protection of fish.1 in the streams flow- 


Generally—Continued. 


_ ing through and. within. the ‘limits. ete | | 


fOVest PEREIVE 26c5i 22 seas hen ea eeg ees 
Where survey of a township is made 


| upon application by a State under theact ~ 
— of August 18, 1894, but prior to the filing = 

-. of the plat thereof the township is tem-. | 

. porarily withdrawn with a view to its. 
possible inclusion within a contemplated. . . 

_ forest reserve; and the State is thereafter, 


oo eee of the order of withdrawal. ....:.-.. within due time after the’ filing of the 
_ Where on J anuary 1, 1909, there was no 
Fa plat of survey, permitted to make selec- 
ee claim, to a tract of land within the Fort,” tions of landg therein subject to finalde-. ) * 
~~: Buford -abaudoned’ military. reservation’ | termination of the boundaries of the con- ea 
ny by virtue of actual ribrtal eae Ad aire applica- ae | templated reserve, the. land department 
-» tion to make homestead. entry thereof, vie deo has fol. . - 
: a authority, the. establishment of... 
filed within due time after the filing of the ~ | ee Tooke = e, 
btcaiga ier rer iaih: k an ve . the Teserve embracing the landsin. | 
ee township. plat. of. survey, and which was a ee ras being determined aeonclocan a: 2 
a peuding before the Land Department for i ‘eel such: aalee tions ‘with a view to pre- ie 
me adjudication at the date of a temporary. “serving the lands covered: thereby to the a 
- > withdrawal. of the land under the recla- “reserv ation: when created, agen ae, 
~- mation act, is effective to prevent the. as aay sors las WE 
attachment of the withdrawal as-to such Act of Fune 4, 1897. 
: tract, and the applicant may be allowed of oar “Ins true Gene of Suly 5, 1 9 06, ‘i der Bene ay 
to make entry a aka a | ate resolution of March 19, 1906, relative © 
Forest L ANDS.. - | to persons and corporations who had re-. _ 
~ linquished or. conveyed lands in forest - 
Generally. ss reserves to the United: States s Prior to Te. 
Regulations of May 3 ena June: 26, 1907, He peal of act of Jume.4, 1897.2... .....2-2--4 med OOS 
: ‘telative. to hearings on charges filed . by iF Applications ‘to’ amend: forest reserve. i 
~ forest officers ....2:....-.22- aes 547, 632 | 2 ‘lies selections are governed by thesame = 
Instructions of July. 7 1908, relative. to. eae rules governing. applications, to. amend 
withdrawal, of certain lands in. ‘Wausau oo homestead: or other entries, and to: sup: : 
land. district, Wisconsin, with. a view to... yo “port such‘ an application it must be shown c 3 
the selection of 20,000 aeres thereof by the. o, that the tract ‘Covered: by the proposed «. — 
State, under the act. of June 27, 1906, for. a “amendment is the land originally se-: 
forestry PUTPOSeS -..:-. 2.2L 2. eee lee tee AL}: : lected, aiter inspection, and that the mis- - 
».. . Landswithin a forest reserve; not known : a ‘take was ‘made. Airoush no fault of the i 
a to contain valuable mineral deposits, may "applicant - wanouety sn atc iuuweiceus euee ce uneae: 
oe he appropriated. to such. uses as may be | The proviso to the ‘act of. March 3; 1905, oe 
oo. necessary to carry out the aims and ac- ° ‘repealing the act of June 4, 1897, vhich 
a complish. the ends contemplated. in the — | ' declares that a selection made. under the . 
a establishment of the reserve ........:- ae . -provisions of the latter act prior to the - a 
es: 2 ‘The. lands: ceded. by the Blackfeet: In- — : . date: of the repealing act, . may be per- $e Bes 
.: dians under the agreement ratified by the. | |: - fected and patent issue thereon the same 
2 act of June 10, 1896, and subsequently: in- | Pes = as though the repealing act had not been _— 
a cluded. within the. Lewis and Clarke for- — passed, and if forany reason not the fault | a 
ap. est: reserve are subject to the. provisions ' of the party making the same any pend- 
as ‘of the act of: J une 11, 1906, relating to the - ing selection is held inyalid, another se-. 
es entry: of agricultural lands within forest ~ ~ lection fora like quantity of land maybe — 
_ POSGEV C8 cine ut ohiho ern ewehassectiet este ns 431 - made in Jieu thereof, applies as well:in 
-... The executive department. of the Gov- _ - instances. where. the: selection is held in- : 
Nesery) emument has no power to include within. yalid in part only as. where the. selection. 
and as apart of a forest.reserye lands. . is held. invalid in its entirety........-.... 136 
oo within an: abandoned: military: ‘reserva 7 The action of. the. President. transfer-- 
tion turned over to the Secretary.of the © . Ting the Crow Creek forest reserve to: the 
_° Interior, pursuant to law; for disposal administrative control of the War.De- — 
-- under the acts of Congress. providing for. ‘partment, tobe uséd ‘for Gertain military. _ 
a - the: disposition. of lands: in abandoned | : _ purposes, ‘with ‘the: understanding and . 
> military reservations :....- Re: oe ‘upon the condition that the use. thereof 


_ for such purposes shall. be subordinate 

to and: not interfere: with the object. for ~ 
which the forest reserve was.established, =. 
did not amount to a vacation orabolition: 


" Reservation—Continued. 
 Forxsr Lanps—Continued.. 


Act of June 4; 1897-—Continued. 


Where an occlipant of lands within the 


Reservoir Lands. ot 


‘See Right of Way. 


"Residence. 


- ‘There can be: no eonstructive residence fo ai 
__wheré actual bona fide residence has never z 
ae been established... ae A rT ree 
/ ‘To entitle a. commuting. homestead. en- - 

' tryman to credit. for constructive resi- 
dence fromthe date of entry it must be 
shown, not only that he established a 
bona fide residence upon the land within | 

_ six months from the date of the eutry, but 
that his actual presence on the land was 
" thereafter substantially continuous tothe + 
date of submitting final proof--.....--- = 


While the heirs. of a deceased home- 


fault on the part of. the entryman, ‘it is 
incumbent. upon them, in: submitting 


- Temporary absences of.a homestead en- 


; _tryman from his. claim, when necessary 
to procure &. livelihood, may be excused; 


“INDEX. 


ice Poge. 


. of the forest reserve, and lands therein . 

_ constitute a proper basis for’ exchange. 
under the. provisions of the act of June 4, 
1897, if otherwise subject thereto. .... eeeu 


limits of a private land. claim failed to. 
_. assert his claim by petition tothe proper - |. 
~~". gourt within the period fixed by section’). 
12 .0f the act of March .3, 1891, refused, 
.. upon opportunity accorded him for that 
_. purpose, to assert his claim. to the land ~ 
‘as a “small. holding. claim”’.under said. 
~ aet, and upon survey, of the township. in. 
- which it is situated failed to assert any © 
gettlement’ right. thereto within three 
. months after.the filing of the township... i. 
. ., plat, the lands thereupon, notwithstand-. . ~ 
ing -his occupancy thereof, became. sub- | 
a ject to entry by the first legal : applicant, ae 
and. the Government, haying patented 
the land to another, by virtue ofa selec- 
tion thereof under the: exchange provi- a. 
sions of thé act of June4, 1897, is under ©. | 
10 duty. to the. occupant: -to institute. suit. 
“for the. cancellation® of. the patent,. not- 
| withstanding: it-was inadvertently issued. 
_ without consideration of a protestagainst. 
such selection. Aled by the ee -eeae BB 


ne ‘steader take the entry free from any de- — 


proof, to. show. that the requirements of ..— 

the statute have been fully met, either | 

by the entryman or by. them, or in pare: 
: aA the entryman and in part by them.. ae 3 


where it clearly appears that actual ‘tesi- es 


_ dence is being maintained in. good faith; 


but failure to maintain 7 esidence ean not 


be excused on the ground that the entry- — 
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Residence—Continued. 


. “While: a leave of absence Protects an. 
, entryman | from eontest on the ground of 


at 


“Page. 


abandonment during the period: covered : ; sf 7 


thereby and for six months thereafter, it. 


' does not cure any default in ‘the matter... 


of. residence existing prior ‘thereto, and. 
- affords'‘no immunity from contest for fail- 
~ ure to éstablish - residence ‘within the~ 
. statutory period, which had elapsed. prior. 
‘to the: granting of the appliceition for the | 
leave of PPSENCESS 0k chess sired cl cctss : 


There isno provision of law authoriz- - 
ing an extension of the. time fixed forthe 
_ establishment of residence by homestead. - 
= entryman on account of sickness or ill. 


~ health, ‘and failure. ‘to commence resi- se eee 


“dence within the statutory period can not. - 
be excused on that ground inthe face of — 


“a contest charging. ‘such failure, where. : ee 


the default was not cured EOE: to. initia- pte? 


__tion and notice of the. contest. ...02...2-.. kee 
An extension of. time. beyond the: ‘six- fee 

‘month period accorded by statute within - ee ee 

which to establish residence upon a. 

_ homestead claim will not. be allowed’ on. oe Send 

- the. ground of climatic conditions, u unless 3.7) 

it appear ‘that’ the same conditions also 


. prevailed and prevented the establish- ° ies 


ment of residence during. that: ‘period. ae 


re 36 Nae 
Under the provisions of the act. of March © oe a Te 

8, 1881, the Commissioner of the General . ow 

- Land Office: may, in his discretion, allow: - 

a homestead entryman twelve months © 


from the date: of his entry. within. which. a4, 
to commence residence: upon the land, =‘. 
where it ig satisfactorily shown that on 
account, of climatic: conditions it is im-~ 

- possible to commence residence within. ea 
_ six months; but in such case the entryman he 


- may be credited: with constructive resi- rs ee 
~ dence for.a period of six months only,’ ~~ 


~ and acttial residence for the remainder. OL os 


man can not make a living on the land... 376 | _ 


: the. statutory ‘period of five years ‘must’: 
be made and shown as in ony) home: 
- f stead CASeS...-..----..++- er ee elie 
~The affidavits to support an application eet 
“for leave of absence may be executed be 
fore a notary public having jurisdiction 
‘to administer oaths, within the land dis-. 


| trict in which the claim is situated. as 
‘The action of the local officers approy- 


ing an application for leave of absence 


under the provisions of section 3 of the ~ | 
act of March 2, 1889, is in all cases subject.» 


to review . by: the Commissioner of | the. | 


General Land Office. sdeaeweete sted wate: 


. The allegation i in: support of an appitea: . 


’ tion. for leave of absence that theentry- | 
woman, who is a school-teacher, desires 


to “attend a term at the State normal = 
~. seheol,’? does: not ‘set -forth . sufficient ” ae 
- ground, under the. provisions of section 3° ~ 
> of the act of March 2, 1889, to warrantthe ~~ 
- allowance of the ee secwee erry 


| Residence—Continued. 
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The officers of the land aepestaed! es ne 


Res Judicata. 


~ Adjudication. by the land. dopamine’ 7 
ce or a controversy involving public landsis. :|. 


a - : no discretion in the matter. of granting - 
leaves of absence to homestead entrymen a 
. beyond the authority conferred by‘ stat- 
-° . mute; ‘and can: only: allow: leaves of: absence — 
to those applicants who have met all the © 
a requirements: imposed by Jaw....-22.:5.., 
. _ The provisions of section 3 of the act of 
_” March 2, 1889, authorizing the granting of. ~ 
ee leaves ofabsence to homesteadentrymen, | -. 
"were intended to assist homestead'claim- - | 

~ ants who are making an honest effort to: 
Tah perfect their entries: and acquire a. home a 
J Who expect in good faith to return to the - 7 
--..:. Jand after the expiration of the leave of. - 
/.../ absence and to continue compliance with 
“... the law, and ¢an not be extended to one. | 
“ awho: ‘has no intention of: returning tothe 
-) . land cor. ‘making. any further. attempt. to be 
ae a ony the entry to, compleuon. eee eee 


<6 bar to its jurisdiction to. inquire into. a 


we “any: question affecting the right. to the 
... Jands, so long as the legal title remains | a 
- in the: Government, whenever necessary” =~ 
...- for the protection ofthe rights of the}. 
-» Government: or of. parties” seeking. eae ee 
“.” aequire title’ thereto; but where, equity. |” 
and justice | demand ‘it, and to: prevent 
” -vexatious litigation, the doctrine of for-_ 
“) mer adjudication as an equitable bar be- . 
tween the parties to the controversy will. 
a be a 


Rig shit of: Way. ot ae 


- See Alaskan Lands. 


ae “Directions given: relative to. the dispoii-, Pei 
pats “Hon of-applications for: rights of: ‘wayin-. 
volving. the use of. water in the territory . 


_ dndicated in- the: act of J une 30, 1906; au- 


- __ thorizing and directing the Secretary: of | | 
2° the Interior to sell to the city of. Los An- 
ae geles, Cal., certain lands in that State: .... 


Section. 18 of the act of March 8, 1891, -. 


ie : provides for the granting of rights of way _ | 
- over the public lands and reservations of 


the United States; and where the lands — 


: ‘sought are within an Indian reservation 
_/ they are within the scope of the act, not- 
= withstanding they may have been allotted . 
* to individual Indians........2..22--.0..60 8 
ee An application for right of: way for a ares: 
_-ervoir site under sections 18 to 2L.of the act. 
_ of March 8, 1891, by a company ‘formed ae 
for: the purpose. of irrigation, * may be ap- = 
_ °° proved ‘under: the provisions of said sec- 
_°*-) ‘tions and section 2:of the act of May 11, 
1898; ‘notwithstanding the articles of in- - 
ee corporation of. the. company may. permit. : 
it, to.also. engage in the business of fur- 
or nishing and using: ‘the water ‘for. a 


263.| 


465 |. 





- ee : 
: | Right of Way—Continued: 
ae poses. of a. public nature, and - for ae 


- purposes of water transportation, domes- ©. 
_. tic use and development of power, ‘as - 


“Page. 9 


subsidiary to the main: purpose of irriga- a 


oat ah. : 
: “tion” ee 


Exclusive occupation or use ofa canyon ae 


or defile will not be permitted: under'an 
7 approval: ‘by the Department of a right of. 
_of way.under the act of Februry 15, 1901;" 
but. the expense incident to: any change. — 
+ or Teadjustment:enabling use bya sub-- 
—-. sequent applicant must be borne. by: him, 9°). 
-- and the approval of the subsequent, appli- ore 
| cation. will be so conditioned :..../...... SiGBd = 675 oe 
| The special grant to the Big Horn South. 04 72 
“ern Railroad: Company through the Crow. 5 
- Indian Reservation by the act of. February. RE 
"12,1889, is limited: toagrantofright ofway . 
_. -for one station only for. each'ten miles of. 
~ road; and a like limitation is placedupon = - 0) 
rights of way granted by the generalright.. 
+ of waysactof March 38,1875, Held: That... °. - 
upon the'termimation of the reservation 
the number of stations can not: be’ ine 
.. ereased under the general act.of 1875,nor.. 
. » can: the location’ of ‘stations at the ex. 
. treme ends of the ten-mile sections, reck- 
Me ‘oned. from the initial. point of the road, 


be made the basis, for the taking: ‘Of a stars. i: 


tion on account of an-intermediate ten - 
° miles. between the middle: Points of. the | 
ten-mile sections, et aed aes Socaees Seer 


saline Land. ee 


. The grant to the Territory of New Mex- : 
. : ico. for: the benefit of its university. by: , 
~ section 8 of the act of June 21, 1898, of | 
“all saline lands -in: said Territory,” i in- | 
eludes only such. lands as contain com- 
~- mon galt (sodium chloride) in its various | 

. “s - forms of existence or deposit and i in com- os 
mercially valuable eanentitias eee: 


‘School Land. 


"Regulations governing adisclinns under 
"grants, for: educational. and . other ‘pur. 
bieoae eee ot Ae eae ee Se eee eee 

Ucinulan of. ‘April ‘30, 1907, yelatiie to: 
. notice to State of entries based on settle- 

“ ment on school land. prior to survey .:... 5 


The United States mining laws have no - 


ers application: to sections 16 and .36.in the: 
Cherokee Outlet, reserved to the: Terri- 

_ tory of Oklahoma and granted to the fu. 
_... ture State, for school purposes.:.....2..2. 


‘Section 8 of the act of June 16; 1906,° ° 


~ making a grant to the future State of Ok- 
lahoma for various educational institu. 9 | 
__. .tions mentioned, reserves and. grants to~ . ce 
_. the State not orily thesections 13 thereto- 
_ fore reserved for such use, but also all. 
~ sections 18 of the lands theretofore opened x 
"remaining: undisposed of at the date of 
_. the passage of said act, as well-as all sec- 
22 “Hons 13 ms lands thereafter to be ip opemee: 348 





waiver of the excess 
The Commissioner of the General Land . 





ae ee 


“Schoo! Land—Continued. 
[he title of the State to sections 16 and 


_. -86, by virtue of the grant for school pur- 


poses made to the sevéral States named 
therein by the act of ‘February 22,. 1889, 
is- not. affected by the inclusion of the 
. lands within a forest reserve prior to sur- 
- -vey; but the State may, if it does not de- 


_-. gire to await the termination’ of. the 
Baty? forest reserve, select other Jands in. lieu 
_*c- of those included therein, and approval 
ie OE such indemnity selections will operate 
"Ss. asa complete extinguishment of all title: 
“in the State to the lands in place made 

“= cthe basigtheretor,. 2230.40 desoccnectee 
ieee Compliance: with ‘the peduicn ut of -- 
~~. paragraphs2 of the instructions of Febru- 

ee ary 21,1901, and March 6, 1903, that with | : 

~ each list of indemnity selections the.State 
_. shall furnish. a certificate of the proper . 
. authorities that the base lands have not: 


been. sold, incumbered, or. otherwise dis- 


"posed of, will not be insisted upon as to’ 
selections made prior to the promulgation — 


. of the instructions of February 21, 1901, 


_ . where there is on file in the General Land’ 
_. + Office’ ’a certificate of nonincumbrance 
. . Covering the entire section in..which a 


; particular tract assigned as'base is located, 
: provided reference be made by the State to 


"the particular list’by State and register- 
-and-receiver number, in connection with >. 


which the certificate of nonincumbrance 
. was furnished, anda like reference to all 
“pending lists to.which said certificate is 
dested to Pe anaes 


ee 


Scrip. fe | | 

~ Location of a surveyor-general's certifi- 
- cate, upon lands of the class designated 
- in the act of June 2, 1858, for a less area 
- than called for, does not. constitute a 


es 


"Office has jurisdiction to supervise and 


review the action of surveyors- -general in 


: awarding certificates of location under 
the provisions of. the act. of June 2,.1858, 


and to determine, either prior: or Subse. - 


quent to. their location, whether such cer- 
tificates were properly, issued: 
_ Lands actually occupied by another are 


., not: subject. to location with Valentine 
‘serip; and whether the occupancy is such - 


as meets the requirements of the home- 


Page. 
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stead laws, or whether the occupant is_ 


'. qualified to assert and maintain a claim 
“under those laws, will not: be inquired —~ 


into under an application to ‘locate. the 


land with such BOT Pieiascneawesses od ocees y 


‘The owner of Valentine scrip may by 
- an assignment in blank and delivery of 
the scrip. convey all his right, title, and 
_ interestin thesame tothelawful possessor, 
“who may thereafter insert his name in 
the assignment; and while the land 


ae department, may, before approving the 


Scrip—Continued. — 


Settl ement. 


_“-& settler-npon unsurveyed public fafa pa ee 
who fails to assert his claim within: three. 


> grant 
The improvements of a settler on unsur-. 5 ita 


location of such scrip, require: the: locntay: 
‘to show that he is the true and lawful. - 
owner thereof, such requirement should 
not be made.in advance of. location. . 


=e@eeae 


‘Selection. ae 


See Sehool Land; States and Territories, 





months after:the filing: of the town. ship 


“Page. : Re | 


plat of survey: does not: thereby forfeithis - Z 
settlement right in favor of. the ‘State’ g a 


claim to the land under. its: school: jana 


ee a ee ee ee ae 


veyed public land are notice: of his claim. 
tothe full extent-of the technical quarter 


section upon which they are found, upon 


extent of his claim, by improvements Or 


otherwise,- upon each | 40. ‘acres, of the : 


tract claimed 


Oe ee ee ee eee ee 


-. survey, to be located, and he is not Tee oe as 
- quired. to. give additional. notice of the — 


A claim resting upon. settlement made rae 
in good faith and followed by the estab- > 
lishment and maintenance of residence 


existing entry attaches immediately upon’ 


the cancellation of the entry upon relin- Sao oe eee 


upon a tract of land embraced within an. ~ 


quishment, and is not’ defeated by. the. ee 
filing Of a soldiers’ additional, application _ 
covering the same land, even though the.» 
settler may not assert his claim untilafter ~ 


the expiration of three months from the 


One disqualified to initiate. ‘a valid set- rae 
tlement right can not claim the privilege . 


of having his status as an entry man.de-. : pie 


termined as of the date of his application . 


-’ forthe purpose of protecting such invalid ~ - E oe 
settlement right; the right will only:be ~~ 


protected from the date the impedim ant ste 
to its initiation is removed and the right — 


attaches, and. if before that time a supe-. 


rior right intervenes it will be. veceenized - 


and protected 


Cl ee ee ed 


One who at: the time he. performed: an. 


act of settlement upon whiclr he relies a3 


entitling him to a prior right of entry is 
disqualified as.an entryman by reason of 


. having an entry, notactually abandoned, 


then of record, is disqualified to make a 


- valid settlement and can therefore gain 
_nothing thereby as against. the valid .ad- 


verse right of another: asserted prior to 


_ the removal of such disqualification .. hee 


States and Territories. 


’ Regulations governing selections under : 


grants’ for educational and other. ‘pur- i? 


The. preference right of - 
granted the State by the act of August 18, 


pelection ; 


so 


1894, is not conditioned upon: an. advance: 








States and Territories—Con. Page. | 


| INDEX. 


oe genoa for survey, by the State, as per- i: 
mitted by the act; and where the State 
has otherwise complied with the provi- . 


=. sions of the act its preferred right is in _ 
-- Do wise affected by the fact that the sur- - 


- vey was made upon the advance deposit 
. of another aes Res Sette et te ke rea 
The filing on behalf of-a State of an ap- 

plication | for the survey of lands under 


~~ the act. of August 18,1894, and the publi- | 
cation of notice thereof as provided by 


the act, operate as a- withdrawal thereof, 


rot, and all settlements: subsequently made 

at are subject to the eppcterenee Mem of. Hie. e. P 3 

ge aN otice to the local. officers of the win? ; 
es. drawal of lands embraced in an applica- Pe 

- «tion for survey by the State, as provided. | — 


640 © 


- by the act of August 18, 1894, is intended : 


primarily for their. information, in order 


.. that proper notation. may be made upon 
. . their records, and is not. essential to the 
xt “protection « of the Bete of the State.. eae 
“Statutes, 7 | | a ae 
See Acts of Congress: and Revised Statutes oe ae 


cited and consti ued, pages. XXVI and XX. 


Where a ‘complete ° system has. been _ 
‘adopted for the disposal of ]andsofapar- = | 
_ ticular character, it will not be presumed. ~~ 


‘that Congress intended. by subsequent leg- 


| Swamp Land—Continued. 


“ 


upon, settlement made: prior to survey, 


ae Bigg: . 


and thelands upon survey are returned 
aS swamp and. overflowed. and ATE” 
claimed by the State under its. swamp-' 
land grant, the settler will be accorded: 
opportunity to show the true character’ ~ 
of the lands by evidence other than the | 


field notes of survey....v..-.-.02-0sse0- 58: ae 


General charges made in a contest in- 
yolving ‘a particular tract claimed bythe — 


erning the adjustment of said grant . 


‘State of Minnesota under itsswamp-land =, 
grant, affecting the character of the gov- . * 
_ ernment survey, are not sufficient: totake 
_ the case out of the scope of the instruc-_ : 
tions of March 16, 1903 (32 L. D., 65), Bove 

.. 828. 


The rule laid down in the depart- _ 


mental decision of November 26, 1906 (35 


L. D., 326), as supplemental to therulein | 
First Lester, 548, governing the adjust-. . 
- ment of swamp-land grants, has no appli- — 


 _ cation except in instances where the rule 
cin First Lester is inapplicable, nor should 
it be: applied - to . the disadvantage. of. 
‘persons who made settlement prior to the 
- promulgation ‘of said rule - Sectes 
_ » Where sketch maps are returned with ~~ 
> the field. notes of survey, and the field 
_ notes show intersections of swamp and. = 
_ overflowed lands with one line of a-sec- 


tion only, the sketch maps will be taken. © 


islation to:supersede such system and to. 


- dispose of those lands i in a different man- 


“ner, unless such purpose is clearly ex-,- 


pressed or indicated, or unless the. oO 


statutes are irreconcilable. Fc ONE 


"Own and ‘oceupy,” in section 2, act of 
wee April 28, 1904* (Kinkaid Act), construed... 


| “Compact,” in. same ‘section, means as 
ee nearly: as = Ponies in eduare: form. 


oe 


Survey. 


“See States and Territories: 
Where the subdivision of a. township is 


-- made by protraction and the areas are. 
. .. estimated, such action, if by proper aus. 
a thority, constitutes a public-land survey. 
thereof, and upon approval of the plat of 
_ thegurvey so made the subdivisions there- 
by established are subject to disposal ac- 

cording to the areas estimated and as they 


. ; ‘#ppear upon the Dl Gb iis Seca 2c! -- 


It-rests in the discretion and judgment 


7 of the Commissioner of the General Land 
~ Office, under the supervision of'the Secre- 


_ ‘tary of the Interior, to determine ‘whether - 
the public interest demands-the surveyof _ 


411 , 


430 | 


- overflow thereby represented extends Bb eee Me 
any point fifteen chains or more across 
_ the section line, aud within the section, 


a township, and a settler upon land in an. . 


-. umsurveyed township, however meritori- 


‘ous his claim may be, can not as a matter 


. of right demand a& survey. of the tract 
Settled Sbonteee tae diene ruse aay ees 


Swamp Land. 


“Where a claim is ‘asserted. to metas 
“lands: in | ‘the. State of Minnesota based - 


"into - consideration: in determining ‘the = 


character of the portion of the ‘section 


lying upon the surveyed line, with refer-. 
- ence to its swampy or nonswampy char- . 
. acter; and in such instances, where the 
outline of the ‘swamp or overflowed lands’ 
. isshown. by the diagram to extend from 
- the.section line filteen chains or more... 
*- within the section, the adjustment. will aot 

_ be made upon. the basis of the relative _ 
portions of the surveyed line shown. to be. 


_ swamp or dry by the field notes of survey. oo 
~ If the diagram shows that the swamp. Or: 


the State will be entitled: to such forty-° | - 


acre subdivisions: lying upon the section 


line as are shown by the field notes of the | 


oY 


| Timber and Stone het. 


- Inajor portion of said line to be of the - 
character. granted; but this rule shall 
~ have no application in the adjustment of 

~ .. g claim to the interior forty-aere subdivi-- 

Eee sions of a section ee 


'Where:the character of land ae to”. 
be acquired under the timber and stone: 


act is. put in issue, entry under that act 
may be allowed only where it appears - 
that the growth of timber thereon is so 

extensive and so dense as to render the 


tract as a whole, in its present state, sub- | 


stantially unfit for cultivation, and that 


the chief value thereof is oe the timber 


thereon... Smee eter rr ee ee ee 











m8 


. of the location: 


- the deceased claimant - 


"Timber Cutting. 


The authority and permission to. fell 
and remove timber and trees,,conferred 


by the act of June 3, 1878.(20 Stat.,-88),> - 
_ extends only to the public mineral lands, . 
_. gusceptible of mineral: entry alone. 
” aet does not, as to such lands, secure to 

miners of the vicinity an exclusive right. . 
of. timber appropriation, If any given — 
_. tract is in fact mineral in character, title © 


to the land, together with the timber 


: thereon, may be acquired under the min- | 


ing laws; and if vacant and nonmineral, 


valuable chiefly for timber, but unfit for - 


The 


cultivation, containing no.mining or 


other improvements, . 


it may be pur- 


- chased upon the conditions imposed and — | 


_ as provided. by the act of J une 8, 1878 (20 


Stat., 89) 


‘Townsite. ~ 


The provision of section 2389 of. the Re 
- vised: Statutes that. a townsite entry — 
“shall in its exterior limits be made in 


conformity to the legal subdivisions of 


the public: lands authorized. by law,” is — 
Mandatory, and an entry which does not | 


‘go conform can not be allowed.--...2-... 


Where, upon the opening: of land for — 
are: 


promptly begun for incorporation of. the - 


‘proceedings | 


townsite purposes, . 


‘town and for townsite entry by the cor- 


porate authorities, such proceedings can 
not be superseded by the application of - 
- the county judge to make townsite enitry,. 
as trustee, under section- 2387 of the Re- 
vised Statutes, the provisions of that sec- - 


tion giving preference. to entry by the - 
corporate authorities of a. town. and. 
2 merely empowering the county judge to 


act for. the occupants and claimants in | 


_ towns which ‘have no corporate authori-© 


ties to act for them....... ee moeacupenaty 


-‘Transferee. ee ea 


See Cortifieate.. ee - . ; re 


Warrant. 


Military. pouney lana wa. feats an cer-- 
' tificates issued under the act of June 2,» 


“1858, may be located only- upon lands 2. 


subj ect to private cash wand at the date 





ee ee ee ee ee 


A military bounty land right aviadue- . 


. in the claimant at the time of his death, 
| whether the certificate of that. right has . 
or has not issued, immediately vests in 


the next beneficiary i in the order of suc- 
cession fixed by statute and can not in 


| Warrant—Continued. 


INDEX.: 


Paige. _ 


recognized by.the land eee in the oe 
absence of asatisfactory showing thatthe. _ 


sole and assignment: were-made. at the einige 


instance and for thesole use and-benefit..” ~ ra 


of the-person or persons-designated by* - ae 


statute as entitled to suceeed to ine Hees Ss! 


~ “OF The Claimant. . esas: sees cck ee season : 


The original ownerofa military. pouu ty Ne 


' land warrant, may convey all his. right; 
title, and interest therein by a blank as 6 
signment, and the assignee may convey’ io 


his right, title, and interest in the same by oer 


mere delivery;. but when the warrant is: 


located. the assignment must be complete: se we 


locator i is the true owner thereof-.... tine 
A military bounty land warrant ‘ieied 


to the original claimant and by him regu- 


and perfect, showing. prima facie that the 7 


453° 


larly assigned in. writing, thereby becomes a) 


other personal assets 


A ee ee ee 


_.. the absolute property of the assignee, free .. 
from the conditions attaching to itin the. - 
hands of the warrantee, and-upon.the = 
- death of the‘assignee becomes anassetiof - 
_his estate, having the same character | ca ae 


A military’ bounty land warrant, after bes 


Statutes that the warrant, or the land ob- 


| assignment, is no longer protected by the. 
_ provision. of séction | 2436 of the Revised 


tained thereby shall not in anywise be - 
affected by or charged with or subj ect to _— 
the payment of. any debt or claim incur- 


issuing of the patent 
Where the soldierin whose favor a mili- 


ee ee ee 


tary bonnty land warrant is issued makes 
affidavit that the warrant has-never been 
received by him, and thereupon a dupli- 
eate issues. to him, and, with both the — 
: original and duplicate in: his: possession . 
_he assigns them to different parties and - 
the duplicate is located. and patent issues... 


“red: by any officer or soldier prior. tothe: 


630 


for the land so located, the obligation of 
the Government is thereby satisfied and - 


: ‘the land department is thereafter: with- °: - 
out authority. to recognize. any. further: on 
‘liability on the -part of the Government se 


on account of the. original warrant..2... 87 ees 


Under the provisions of theactof March aay 
3, 1899, all persons owning or. holding Vir- - 
ginia military bounty land warrantswho =~ 


failed to present their claims and: surren- 


- ‘der their warrants within one: ‘year from . 
the passage of that act are forever barred 

. from asserting any claim or tight to scrip 
therefor under the act of August 31,1852. 


96. 
The jurisdiction to determine whether: 


a military bounty land warrant-is out-— - 


anywise. become an asset of the estate of — 


le aladiadidiad sme tern seen 


The sale and assignment of a: military . 


bounty land warrant by the administrator 


of the estate of a deceased claimant, to 


_ whom the warrant issued subsequent to - 
the death of the claimant, will not be 


standing and unsatisfied, and whether the 


owner thereof is entitled to scrip therefor — 
under the act. of August 31, 1852, rests 
solely with that branch of the Executive. . 
Department of the government. charged _ 
with the duty of SEpOSIRE 0 of the public. 


lands 


ee ee ee ee ee ee ee ee 


"Warrant—Continued. 





The act of February 18, 4871, , ceding to 


INDEX. i as 
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establishment, and any infirmities in ‘title : ‘ 


-- “pased.upon or: deducible- from. entry of a 
tract of land ‘within said district founded = - 
' upon ‘such a warrant were curéd by the. [| 
“s aet of: August. 7, 1882, where the party 
_ -. claiming in good faith under such title 
>. had. been “in. continuous possession » ‘for. . 
twenty years: prior thereto, and there 
_~ therefore exists no Tight. on the: part. of © | 
- one-in whom title was thus confirmed to. 
‘have scrip issued to him, under the act of 


August 31, 1852, on the ground that the lo- 


cation of the warrant ‘upon which the title 


- °. so confirmed to him was founded was in- 
ee "valid and that the warrant for that rea-  - 
son has never been satisfied :...........--. 
~The fact that the location of a military ; 

re bounty land warrant, appearing from the 
__ records of the local office to have been POR, ote, 
7 “ularly made and final ‘certificate issued . 
a therefor, was. never reported in anyofthe 
.” returns of warrant locations from the lo-. - 
oa eal, office, and that neither the warrant 
- ‘nor any. of the. location. papers are found. .. 
in the files of the General Land Office, is — 
< not. sufficient. ground for refusing | to rec- a 
_. ognize the validity of the location, where, 
ae owing to the. civil war, the business ofthe - 
. local. office Was: suspended and no returns. 
_ -. made by the local officers. covering the 
oe date the location“was Made Ni cass-cseoke 


~ Where’ one claiming ownership of a mil- 


~ itary: bounty land warrant fails to show 
‘that: his claim rests. upon. a “deed or in- 
a strument in writing” executed by. the .- 
3 . warrantee in. compliance with section — 
2414, R.8., the land department may re- 
quire ‘full proof as to how, when, and 
upon what considerations the warrant .~ 
xo passed from the Ma and is not pres ye 


* the § State of Ohio the residue of'landsin —- 
the Virginia: Military. District, as con-. | 
- strued by the act. of May 27, 1880, had no. *~ 
reference. to lands included in any sur- 
0 vey or entry within said district founded 7 
upon a military warrant upon continental rei 


| Warrant—Continued. 


cluded from requiring such showing by | 


“the assumption of jurisdiction of any 
_ court: to adjudicate the ownership of the 
_. Warrant in a. proceeding wherein the war- . 
_rantee, or those entitled by law to his suc- fa at 

cession, were not personally seryed...... 3 


All locationsor applications to locate 


: a military bounty land warrants or certifi- 


~ cates issued under the act of J une 2,1858, 9 
- ~ heretofore made, or locations of such war 
rants or certificates hereafter made byin-. 
: -_ nocent. purchasers. who acquired their 
.* title after. the ruling of the Department oe 
~ in. the cases of Victor. H. Provensal (30 


“BL, Ds, 616), J..L. Bradford (31 L. D., 132), — 
~ and Charles Pe Maginnis (31. L. D.., 222), to: 


. the effect that such warrants and certifi-_ 
' cates might be located on lands subject to’ - 


> such location at the date of the act of” 


March 2, 1889,. will be allowed to proceed. Z 


in accordance with the. ruling in said de- 


cisions, but all certificates hereafter issued 
under the act of June 2, 1858, and all 

-. bounty land warrants: assigned after the 

_ ‘date hereof, will be confined in the loca- - 

. tion thereof'to lands subject to foca.n: 
oS at. the. date of the location...........22.-- 


Departmental. ‘decision of: January 31, 


-. 1907, 35 L. D., 399, modified by eliminating 
therefrom ihe paragraph which provides. 

- that all locations or applications to lo- - 
cate military bountyland warrants orcer- 
tificates issued. under the act'of June 2,. 9 
1858, made prior to that decision, or loca- 


. tions of such’ watrrants< or certificates there- 


after made by innocent purchasers: who 
acquired their title after the ruling of the ~_ 

Department in the cases of Victor. H. Pro- 
vensal, J. Ls Bradford, and Charles P, 


ty Maginnis, ‘would be allowed to proceed i in. 


“Words and Phrases Construed. = 
s. See Statutes. | 


| Et, accordance with the ruling. -in said deci- ~ - 7 
_. sions, it being now held that the Depart- 


ment is without power:to grant the privi- 


leges contemplated by said paragraph --.. 609 : gee 


O° 
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